




Mev/(2o 


ynrne 



Tk 


Uw/ Cf 


I 

1841 



V(hfO.T\(m 

Vttttptra loyk(i$h«v't Pu'olio Libnf| 
Oovt. of wi Bengal 




DEDICA.T10N. 


k)N I'l’TlLfCAflON OP 'iHE PIIIST J 0 . 


TO 


TEE QUEEN. 


Madam, 

Tiir, •eiiiiiicnt pcrsott upon whose 
(^lmmenlaries on the Laws of Englandyfe^ 
^I'ork is partly founded, had tlu| Iwnour to 
obtain for his labours the patronage of a 
C^fVisoj^ ; but the present* Writer has 

njf cutor wilBilate liimself* % -on the yet more 

■ * ^ * 1 * 

distinouiWt^l fortune of being permitted 
«#hus to (ll'dicate his »pages to. a reigning 
'll,— under .whose • gracious aiXlJ^- 
.aiei’Ul sceptre Hje ^di^igigtration of the 



( i' 

* ^ Command iinivorsni 

resjJect, and th§ law itself Kas been .carrred 
• « 
forward in a steady and temperate course 

reform, nearer and nearer towards perffi^^ 

tion. 


1 feniain, IMadaiu, 

. widi prolbmid ivTTJ^^'et , 

Vmjr Majesty’s 
loyal Siil)j{‘et and Sei vanI, 

THR \iiTil()ir\ 



PKEFACE TO TijSE.PRST 


Ot THE 

FIRST VOLUME(«). 


Ij is now many yeurs ago that I first conceived and 
(‘oinmunicatcd to-my friends in j)rivate society, the 
ilesign of coinjrosing a work on the lAws of Eng- 
land, to wliioh the text of IJiackstone should be in 
<i great measuie contributory; and in 1836 I an- 
noimced that desigiv.^ the public Since this period, 
v<*ral works have born tire jrress, jmrportlng 

0 he treatises cither on the^ngHsh'Law in general, 
r on detached jrovtiousof it, and confining repub- 

1 Nations' of Blackstone’s text, in forins more or less 
t itins with the intemdtture of new matter by ^ 
, <§j)ectivc cdi tors. While this circumstance affm-ds 
■^Jnie b'stimony to the value of tl^ originaJ*CQncep- 
1 , N (/>), there is, at the same time, no Collision f)c- 
i jl'een any atftrle|lb works and my own. With the 
)kcept|(ti of ihe^i'iieral rf send dance above pointed 
oijt, th>jj' willf[be found to jmrsue methods entirely 

:emot(* frc^i that which* I lAve adhpted. 

. \»» 

(a) I his rk AA ongnially published volume by volume. 

(h) 1 (h) nbi nicTu by this (xpre^’i^on to sugye^t ‘that the wrotk^ in 
lestion uo inthbtod to nu foi tht design on which tlfly' * 
uspLcl, unhid, to tlut^which hist mujt its appearnme, 
ipnsed, very shoill) 11*11.1 iny juhiitisdin ut, tint it was in (onttmplation, 
ud til It om of tin voluin s wa** ' s id meed to' ikds completioti. 
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Of tfce ai^d of my own work, and 

of 010 views on which it undertaken, it jnay 
he right hcry td give some farther explanation. 
Though the celebrated Treatise of Blaekstone sti?li 
rejpaains without a rival, as an, introductory aTuI 
popular wcwk on the Laws of England, the })ositioflls 
which it contains have be<m nevertheless so trenched 
npoji by recent alterations in the law itself, that if 
tl;M||yent were to rely upoir its text, as contamlng 
an w^rate tic'’ount of our jnesent system of juris- 
prudence, he woidd he .led continually astray. The 
later editions have consequently corn[)riscd a copious 
aecoin})aninicnt of corrective, and suj)plcmcHtai v 
notes at the hottom of tlic pafjo : l>ut It is twxt in th* 
nature of such a niothoc^witli whatever ability pur- 
sued) lo give entire satisfaetion, larau^e it oblige j 

the reader *to transfer his attention, incessantlv , i‘ton> 
• • • ' I 

text to the comtnentary^and augments abo, to 

a dbnsidiuable degree, the bulk and c()nse(juent jpij 

pense of .the volu^nes. These considenitions led nnj 

to* conceive that a work might prove aeeoptabk| 

which shmdd be framed upon filie vlyn of intro* 

ducing the necessary alterations into |li(*\^*'»^tself| 

but the question then arose, whetlnw it vj^nld .be 

better to confine *tuy efl^rt th the *reparatj<l!i of those 

defects wbiel w legislation and nevjyej-i^ons bad 

occasioned, w to take ad>oldcr course /and, discaW, 

solicitude abojiit the nu'asure of my adhe- 

i^We the original work, fo mUaweave my owi 

(oinposition wtt^.^it, at as tlu puiqtose o 
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general improvement migiit i«jem*.to re<iuire. It 
wiis upon the latter plan that 1 fixed, thotigli with 
some hesitation, my choice. 

It may l>e tl>pnght, perhaps that thy confidence 
which cairicd me thus* far, might naturally have 
tempted me farther, and taught me to aspire to the 
construction of an entirely new treatibc. Bnt If I 
had been conscious ‘of faculties adequate to sucji an 
enterprize, 1 should .still have declined it, as founded, 
in my judgnu'nt, on a wrong principle. The unim- 
paired portion of Blackstonc’s ComTPe’T'*''" * 
piises inanv wmeh (free in other respects 

tVom objection) arc so far valuable at least, thattliey 
hear the stamp of his authority, and many others 
whoso mentis of the highest order, being di.stin- 
giiislicd by all the grace and spirit ot* diction, the 
jll^tness of thought, and th'e affluence of various 
learning, to which he owes his fame. These relics, 
which arc in considerable danger of perishing by 
their iucor])OTation in a work now falling into decay, 
may I e lawfully converted, by any new Cpmmen- 
tato/’ou the Laws, to Jiis own ])urpose8 ; and it is 
maii'festly ''not less his duty than his interest, to make 
^ the appropriation. He cannot' reasonably hope to 
‘ rival* their excellence; and to ‘ .tpt to displace 
them for original mattov of his own, is consequently 
an injury to tlio public, ayd to tbe '>^''/(^iich 

he treats. 
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All passagetf/then, w^ioh 'appeared to me to fall 
of the descriptiotfs^ahove given^I hako 
made it my pTi«cip*le to retain ; but my deviations 
from* the original work have, nevertheless, been 
freqaent and extensive. IndepentJently’of cf^rtsiin 
objections to its arrangeihenl (to which I shall 
presently invert), its exposition of particular sub- 
jecfs Appeared to me to Ihj ‘often deficient in depjli, 
in ftilness, or in precision, and m sonie instances to 
be even charg 'able with positive inaccuracy ; so 
that, as 1 had prescribed 4o niystdf the rule of de- 
parting wherever I felt di^satis^v*d 

with his performance as well asiwlicn my charfgc 
in the law lifyl made <^departure indisjK'nsaldc, it )'■ 
.seflHpthat 1 have b^en ahle to j)ursue ibe text foi 
sevdWl pages in sjicces&ion, without the introduction 
•"^ore or less extensively) of malteiifroin my own 
pen('C). Large portion's, indeecl,* of original compohi- 
tion wll be/ound frequentlv to occur in a continu- 
ous form; and even V^Hthe text of my predi'ccssor 
is pursued with shoi|||piiterruptiou, yc't it will be 
often apjiarenk that fuudanK'iital altyrationV have 
been made m the manner ofi treating the* particular 
subject under diseussion. There is no fiart 0 / the 
. present volume, pf^hajis, in which the iuiio^ition is 
So important, as in that which regards 4he law ol 
^ Descent, where !• hqve eiideftvoured to lay down new 

) but^pWatU r ot toiu«c jLopioiibly nutt^tdsnut this IhcLitc vvis 
(0 tin vdM siiict tlitnntiih loTlx btatuti Htx^k 


wutUiT! 
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of the relative rights, viz. those* which growout of 
the socjiil relations* of’paitut and child, husbaiui and 
wife, magistrates and people, and the like, to jore- 
sKj>j)os<’ the yl)<<oliite ones of life, liberty, personal 
security, ifud praperty (c). With respect to absolute 
lights of the three fii%t descriptions, this js •obvious, 
aud the precedence therefore is proptn-ly assigned to 
thVm in Blackston(j’s wbrk ; but it is ecjually true 
>vith regard to property also — for ])ro])erty, liko.the 
rest, uiKiuchtionably constitutes one of the circum- 
stances to winch tht‘ social relations aie adjusted, 
and to which they must be sujiposed to refer. To 
this right, therefore, the ne\t phu^e ought, in point 
of coriecf anangement, to have been allotted ; but 
the ('oiuuuut<itors 1)1,11 of division makes this ini- 
po>«sible, and com|)els him, after a short notice of 
properU, to pass on, «uk 1 to postjionc its fuiiher ex- 
ainiu.iiioii, until all lelative riyhts (whether pii\ate 
or public'' have been exhaustid. This«inveision of 
the natiiial order is not only iaartificia!, but f)ften 
eiiibai lasses the discussion of rights of the relative 


(i) Ihi*- dul not escape the di^urniijcnt ol Hale “HdVinj( done 

* utt lights ol jtLrsonb, 1 now <onu to tlu rights of things And tliqnj 

* Kcoi ling to the UbUfii xnillnAl ol i\vihir»s, in^ oui antunt conninon law 
trKtttc , ills conifs in llit si<oml pUtt, atui tlu ;«/ i pcnf/mfi/??/, and 

‘ tlun lot I I D’lw htnin pursued the same tomse,)et tint must not be the 
nuth d ol I young sfudnitof tlu common law, but lu must btgm his 

* s(u(l\ luu, It llu juranunrit loi Tlic loniu i ^ait contains matter propti 

1 i tin stud\ oi OIK tint is wtll luiuiiuttd with moOfSc ^ — 

Hill \n il stii 2 1 if('» yfisfigi !i id ^lot itturtt d my Hion unlil 

n»V pitm n h ol division hid luin fixed ujion , ind its siibsci^utnt 

vv IS ol (oni t L tknl itcd to t ivt nu im.it. iscd loiilidt net in tlu propiutv ol 

MIN thOK I 
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kind. . lii the, cha^<^ 0^ Husb&nd and Wife, 
niust perceive the disadvantage of the 
: omiiMion tp notice the effects of marriage in 
ire^titil to the property of the parties; and yet until 
the •subject of property in gener^. had* been ex- 
amined, *a]}y disquisition dri the proprietary rights 
attending that particular relation, would have been 
obviously premature. 

• 

Another, an(l a still more important objection to 
the method which considers Rights as consisting 
either of Rights of Persons or Rights of Things, is., 
that it fails to enW^2.ce the whole compass of rights. 
There is a branch of law which belongs (properly 
to neither oT these divisions, but of great 
and growing importance in our nmni<;i|)al system, 
that, namely, which concerns the sooial, as distin- 
guished from the political, eccfeMastical, and judicial 
institutions, of the country, and which comjirises 
(amgng ni^ny other subjc(;ts) the laws ndating to 
the poor,, to highways, to public charities, and the 
Ukeil^ur topics such as these, the aual^vsis of B^h- 
stone affords no proper^plaoe, and when* they are f)f 
tCfe^-mucli importance to be neglected, expedients of 
an awkward kind* are'often devised to mi-ke room 
for them. Thus the law of highways amf turnpikes 
is m{\^e incidental to thehffice of parish survcyoi-, 
anali||^^ge and iuterestii^gi subj<i*t of the poor 
dealt with, liy way of digl•c^sion from the 
office of oversew;. • « 


speaking^ 
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Disaatisfied ’for these reason^ with Blackatono’s 
anaiigement of rights, and conceiving that it had 
not, like the oilier portions of h!« general method, 
become so hmaerelt' among us, as to render its 
retention uiauoidable, 1 have conseipiently ventiwed 
to lay it asidis and to adopt, so far as this, subject 
is concerned, a different jdaii of distijlnition. This 
plan is entirely ol‘ iny imn conception. It might 
have been supjKKsed, indeed, that in a field so hig|dy 
cultivated as that of Bights, I couhf be at no loss 
for a satislactory prccedeikt ; but my search for one, 
.though prosecuted with some diligence, was not 
attended with success. No writer on English or 
American law. who has deserted the order of IBack- 
-sioiie, had any protensiTm td be considered as a 
mo(h*l - the rcp(>sitorics of tlio BoniWii Jurisprudence 
(which, with ‘the exception of the Institutes, are 
iioloiious]\ defective’ or confuted in their arrangc'- 
menl) '-upidied nothing to the purposi^ — the lu- 
siiiutes themselves (from which the dfvision^into 
tlic rights of persons and of things was originally 
lak( a) could of course afionl no assistance ;^and, 
with respeci to the continental systems, they either 
conform ^as in the Code (Ii\il of France) toytiftt? 
Institute's, or when tlicy depart (as in tlie treatise 
of l)oma(>) from the beaten track, -their course is 
not sut'h as an English* jurist ^'oflld follow, v^th 
advantage. 

The' general plan whiih 1 have thus ventured, on 
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my oyn responsibility, tb;^’|fty doi^a; will be found 
: ft thp c^mm of the>fir|t book. Its lead- 

ing priiiciple i^~fo make the distinction between 
Persons and Tkmgs the foundation not of a primary, 
but of a subordinate arrangem^.t, and to con- 
sider Persot^, as constituting, in a primary sense,* 
the only ^objects of the law’s regard. But the 
persons, whom the law is supposed thus iiuifonnly 
to ^contemplate, are presented, first, in the light of 
insulated individuals, — and in that capacity their 
personal (in other words their hodihj) rights are 
examined ; next, in their connection with the things, 

around them, — which introduces the consideration 

% 

of their rights of property ; next, as ttiembers of 
families,— which invi:>lves* their rights in privatOim. 
relations; and^fetly, as members of the com- 
munity,— whicli, leads to the discussion of tlieir 
rights in ptiblic relations, or (ete they may I)e termed 
more compendiously') pnhlic rights. 

According to tfiis order, the absolute rigid uni- 
formly takes tlie precedence of the relative, arw the 
law of property in general is investigatell before the 
''relations of men, in regard to property^ arise for 
consMeration. Ifpon this system, too, the division 
of Public'* Rights (when it shall come .to be exa- 
mined in its proper jdace) will allow of a sub- 
di^3Wi|.*'oonTOniently adaptecj t^ tlie discussion of 
tkosier mixed subjects* to which' we have befor.^ re- 
ferred, and whifh^ having, no exclusive connection 
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either with person or property, it is the tendency 
of Blackstone’s method to exclude. 1 ]m)poi9e to 
hulxlivlde tlie head .of Puhlie^ liights into those 
which concern a niun in Ins relations to j)ers(ins in 
authority, win iher civil or ecclesiastical, and those 
which concern him., in. Jiis relations*’ to his fellow 
citizens at lai^e — the first of which will fall under 
the heads of The C'wH (rorenimenf, and The 
Chi/reh ; tlie -second under that of the Socio/ 
/Hcoiionii/ of the Realm ; and it is under this latter 
lu'ad, that such mixed subjects as above referred to, 
will find a regular and aj)propiiate place. Th© 
entile arrangement of the work, when fully de» 
\ eloped, will consccjucnth stamrasVollows : - 

I. (li PcnsoNAi. Hioiits. * 

II. ()i HunirisoT PiioPEm^ 

j 

1. As to things real, 

2. As to thitigs personal. 

Ill (>i l{jains IN rurvATi: Rclations, 

1. I3et\\ ceil master and scrraiit. > 

2. Betwmi husband and wife. 

, •). Betw eon parent and child. 

4. TJt'twcen guardian and ward. 

IV. Or Puhlic RiGins. • 

1. As to the civil government. 

2. As to the church, 

3. As to the social economy ol the realm 

V/ Or Civil Injuries. 

Including tlie modes ol icdicss. 

VI. Or Crimes. 

Including the modes of pH'^^ecution. 
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While fhe- general matbod differs thus widely 
from that of the former Cdniinentaries, yet the two 
works* are often ilk coincidenpe, so far as regards 
the Ulterior or ‘more specific divisions ; and the 
chapters of the present volume, in^ particular, will 
he j^und to correspond very .frequently, both in 
title and hrder of succession, with those in the 
earlier portions of the second volume of Blackstone. 
Yet even in parallel chapters, tiie veadei* will dis- 
covdlf that the* ‘^ame sidqccts are not invariably 
embraced — several topics being detached fr<jni the 
place which Blackstone has assigned to tliem, and 
€!ltl|B||||hctual]y inserted, or destined for future in- 
t)i6rtm|p|l||L other' departments of the work( /‘). 
To thesemeviatious fnom Blackstojie, in ]>oint oi' 
arrangement, it js^also proper to add, that tlie 
present volume contains several ehaptbrs iniolving 
a complete departure * from flte metliod of that 
author, and altogether* <A|tew construction ; among 
which the iqost importaW arc the nintli (on Tsc's 
and Timsts), the eightceuth (on (\)nve\!tnces 

umler the Statute of Dscs), and the nineteeVuth 

• « 

(on Conveyances bv Tenants in Tall and Manitnl 

In a production bearing the relation thal has been 
described to the .work of a fonjier writer, 1 have 

hire added some*ftirtfIri^f xijl.innliiitife as to the ntu 
an <ngt month offootod or intcndcdit—f xplaniiiods wlndi it is unncccssaiy, 
tut tlfo uork has hotn sinco tomplctod, tnd has now reached Us Filth 
Fditiou, to rfptuit 
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deemed it indispettsalile to sdpply lhe_ reader with 
the means of readily and precisely distinguishing 
the portions due to either commentator, or, I should 
rather say, of distinguishing them with more readi- 
miiss and predaion than could be done by aid of the 
internal evidence’ resulting from the style or matter. 
Supposing a mistake to have occasionally arisen on 
this subject, the effect would have "'been either to 
divest an cxcei’j>ted' passage of the authority which 
of light belonged to it, or to obtain for some part 
that is new, a credit which it did not fairly deserve; 
and even if no greater inconvenience had occurred, 
than to leave the mind in mere uncertainty tb 
which of the two authors a given .passage was to be 
assigned, it would have^ materially detracted from 
the interest and value of the work. Th^ sense of •» 
this has led to a method of nob^ion by brackets, 
the nature of which .will be. explained in a Notice 
subjoined to this l^reface. It has considerably in- 
creased both the labour and the expense of the 
j)ublication, and by no means coiitributed to the 
hearty of its page. But the eye soon learns to ac- 
commodate itself to the novelty, arid it is believed 
that the reader will experience no embarrassment 
from its adoption. It has not been thought pefees- 
sary, 1 owever, to extend it to the notes. Among 
these, there are many b^ the present commentator ; • 
but iiidopendently of the inferiority of their merit, 
the reference that they bear to bis portions of the 
text, or other sirnilar circumstances, will in general 

b 
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be found sufficiently to distinguish them fiom the 
annotations of Blackstone. The/ cases and autho- 
rities 4o which these last refer have throughout hehu 
carefully verified, with the exception only of sonic, 
few Instances, in which no ready access could he 
had* to tlie w.orks from which tli4 ■ citations were 
made. • . 

• ^ 

Upon the whole, I submit this, volume to the 
puhJicywith a solicitude proportionate to the im- 
portance of th*e enterprise of which ir, is the first 
result. Conscious that I have devoted to it my best 
faculties, and a large portion of inestimable time, I 
naturally cherish .the hope that the value of the 
product may prove to he in some degree adequate 
,.to-the cost of the prodhetion: hut when 1 recollect 
' how much its prpgress has been embarrassed by die 
labours and anxieties always incident to a proles- 
^onal life, it appears scarcely reasonable to supimse 
that its plan .will be found entirely free from defect, 
* or its .execufton fromsinaccuracy. 


January 1S41. 



NOTICE TO THE READER. 


Thk portions of this work whicli lie between 
brackets [ ] are taken, without alteration, from the 
text oi* Blackstonc. For the rest, the present author 
is responsible. '^^I'o enable the read'er to distinguish 
‘he former from the latter, i{])on merely opening 
die volum(\ and witliont being obliged to liurn the 
.eaves over ])ack wards, the amtinnatidn of an extract 
- always marked by^a new bracket at the top of 
he page. 
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INTRODUCTIOIS; 

■ • SEQTIAN I. * * 

OF THE STUDY OF THE LAF- 

At tJw outset of a work like the present, in the course of 
which it is proposed (though with the aid, in part, of 
pvaterials derived from a former writer) to bring under 
' examination no less a subject than the entire body of the 
English law, the discouragement to which the writer is 
naturally inclined by the magnitude of the task before 
him, is counteracted by the lecollection of its general in- 
terest and importance. The subject is one to which no 
class of readers in the realm can be indifferent ; for it [is 
incumbent upon ever}’^ man to be acquainted with those 
laws at least ■with which Jie is immcdiately^concemcd, lest 
he i near the censure, as well as inconvenience, of living 
in '^'leicty without knowing the obligiltions Avhich it lays 
liirn under.] But it ought to have^pcculiar 'i^ttractions 
for men of Jiberal education and respectable rank. [These 
advantages are given them, not for the benefit of them- 
s(ilv(.‘8 only, but jtlso of the public : and /et they cannot, 
in any scene of life, discharge properly their duty either to 
the jmblic or themselves without some degree of knowle%6 
in the la^fS. To evince this the moi'e’clearly, it may not 
Ixj amiss to descend to a few particulars. 

Let us therefore begin with gentlemen of independent 
estates and fortune, the most useful as "well^s considerable 
body of men in the nation ; whom even to suppose qpiorant 
in this >*{^ihch of learning is treated by ^r. Locke (a) as 

^ (a) Education, Sec. 187. • \ . 
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[a strange absurdi^. It is their landed property, with its 
long' and volnminons train' of descents and conveyancosr^ 
settlements, entails and inpimibl’ances, that fonns the most 
intricate and most of legal knowledge. 

The thorough compreher^Ppm these, in all their jp:^ute 
distinctions, is perhaps too lanorious a task for a 

law)"er by profession nAiIerstan(^i^^®|['few 

leading princi^e^||MM|^mi^^ and';,|^^P^i^g, 

may form a g^iil^Kn« infe*- 

rior agents, and preserve bS il least from very gross and 
notorious imposition. 

Again, the^ policy of all laws has made some forms ne- 
cessary in the wording of last mils and testaments, and 
more with regard to their ‘attestation. An ignorance in 
these must always be of dangerous consequence to such 
as by choice or ^necessity compile their own testaments 
without any technical assistance. Those who have at- 
tended the courts of justice arc the best witnesses of the 
confusion and distresses that are hereby occasioned in 
families; and of the difficulties that arise in disceiming 
the true meaning of the testator, or sometimes in discover- 
ing any meaniUg at all : so that in the end his estate may 
often be vested quite contrary to these his enigmatical in- 
tentions^ Jiacau^e perhaps he has omitted one or two formal 
words, which are necessary to asceitain the sense w ith in- 
disputable legal precision, or has executed hiS will in the 
presence of fewjer witnesses than the law j-equires. 

But to proceed from private concerns to 'those of a more 
public consideration. All gentlemen of fortune arc, in 

^sequence of their property, liable to be called upon to 

|blish the rights, to estimate the injuries, to weigh the 
accusations^ and sometimes to dispose of the dives of their 
feUow-subjectirttej^lpTing Hipon juries. In this situation 
they have frequently a rig^it .to decide, and that upon their 
oaths, questions of nice importance, for solution of 
which some legi^ skill is reqtiisite ; especially w In^re the 
law and the as it often happens, arc intiniii^tely 
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blended topjcther.] And when juries are incapable of 
‘doing this with tolerable proprietor' it tends proportionjibly 
to lower ffheir authority, throw. more power [into 

the hands of the judges, tQV||||K oont^^^ fend even reverse 
their verdiets, than perhapi’ me constitution intended. 

But it is not as ^ Juror only that the Kngjish gentle- 
map is called u])on to detemiine questions of right, and 
distribute justice to his fellow subjects: it is jwinci pally 
with this order of men that the commission of the peace 
is filled. And here a veiy‘am])]o field is opened for a 
gentleman to (*xert his talents, by maintaining good order 
in Ills neighbourliood ; by jainishing the ‘dissolute and 
idle ; by })rotecting the peaceable and industrious ; and, 
above all, by healing petty differences and preventing 
vexations })rosecutions, B\^t, in order to attain these 
desirable ends, it is necessary that the magistrate should 
understand his business ; and have not only the will, but 
the power also, (under which must, bo included the know- 
ledge,) of administering legal and effectual justice. Else, 
when he has mistaken his authority, through passion, 
through ignorance, or absurdity, he will be the object of 
contcnij)t fi‘om his inferiors, and of censure fi'om those to 
whom lie is accountable for his condueft. 

Yet fiirthor ; most gentlemen of considerable* property, 
at some pen-iod or other in their lives, are ambitious of 
representing their country in parliament •, and those, who 
ar(^ anibitious of receiving so high a trust, would also do 
well to remember its naturq and importance. They are 
not thus honoui’ably distinguishecl from the rest of their 
fellow-subj(?cts, nuuxdy that they may pririlege their per- 
sons ; that th^y may list under i)arty banners; may grant 
or withhold ’supplies; may vote with or vote against a 
popular or unpapular administration ; but* ypon considera- 
tions far more interesting andrimporiant. They are the 
guardians^ oY"‘T1ic English coustitution ; the makers, re- 
])oahys, and interpreters of the Englisll^laws ; delegated 
to ^atch, to check, and to avert every dangerous innova- 

B 2 
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[tion^; to propose, to adopt, and to cherish any solid and 
well-weighed improvement: bound «by every tie of nature,* 
of honour, and of .religion, to transmit that c<5nstitution 
and those laws ‘to. their posterity, amended if possible, at 
least without any derogation. And how unbecoming must 
it* appear ijy^a jpember of the legislature to vgte for a new 
law, who is utterly ignorant^ of tiie old ! what kind of ^in- 
terprStation can he be enabled to give, who is a stranger 
to the text upon which he comments I * 

Indeed it is perfectly amaiing that there should be no 
yther state of life, no other occupation, art, or Screiice, in 
which some m*ethod of insti-uction is not looked upon as 
requisite, except only in the science of legislation, the 
noblest and most difficxilt of any. Apjwenticeships are 
held necessary to almost ov^ry art, commercial or me- 
chanical ; a long course of reading and study must fomi 
the divine, the physician, and the practical professor of 
the laws ; but every m^tn of superior fortune thinks him- 
self born a legislator. Yet Cicero was of a dilFcrenl. 
opinion: it is necessary,” says he^i), “for a senator 

to be thoroughly acquainted with the constitution ; and 
this,” he declares, “ i|i a knowlecfgc of the most extensive 
nature; a matter of science, of diligence, of reflection; 
without vfhich^no senator can possibly be fit fur his 

The mischiefs that have arisen to the public fi-om in- 
considerate altel^tions in our laws, are too obvious to be 
called in question ; and how.fiir they have been owing to 
the defective education of our senators, is a point well 
worthy the public •attention. The common law of Eng- 
land has fared like other venerable edifice^ of antifpiity, 
which rash and unexperienced workmen have ventured to 
new-dress and/efine, with* all the rage of modem im- 
protement. Hence frequently its symmetry has been 

(&) De Leg. d, 18. y Eh senatori diligenti<Bf memorioi quo 

mcesaarium nosse rem^tfllcavi ; idque paratus esse senator nuUo pahi^ pa- 
late patet :--^genus hoc omnt* scieniia, test/* ^ 
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[destroyed, its proportions distorted, a!bd its majestic sim- 
'[dicity exchanged fori specious embellishments and fan- 
tlistic novtilties. For, to say the truth, ^almost all ihe per- 
plexed questiotis, almost all the niceties^ intricacies, and 
dehajs, (which have sometimes disgraced the English,’ as 
well as othcj; courts of justice,) owe their oyigjnal, not to 
ihc common law itself,# but* to innovations that have 
been made in it by acts of parliament, “ overladen (as Sir 
Edwitrd Coke expresses it) (c) with provisoes and addi- 
tions, and many times on a 'sudden penned or corrected 
hy men of '^onc or very little judgment in law.” This 
great and Avel]-ex])erienced judge declares, that in all his 
time he nc^^cr knew two (piestions made upon rights merely 
depending upon the common law; and wannly laments 
the confusion introduced by ill-judging and unlearned 
legislators. “ But if,” he subjoins, acts of parliament 
W(U*e, after the old fashion, penned by such only as per- 
fectly knew what the common *law\ was before the making 
of any act of parliament concerning that matter, as also 
how far fortli forn^er statutes had prodded remedy for 
former mischiefs and defects discovered by experience ; 
then should very few questions iy la^v 'arise, and the 
learned should not so ollcn and so Tnuch pqrj^lex their 
lu*ads to irmke atonement and peace, by confittriction of 
law, b(‘t^^'e(m hiseiisible and disagreeing words, sentences, 
and provisoes, as they now do.”] 

Again, [whatsis said of gentlemen in general, and the 
])ro])riety of their a-pplicatiop to the study of the laws of 
tlieir countiy, will hold equally strong, or still stronger, 
with regal’d to the nobility of this *realm, except only 
in the article of sendug upon juries. But, instead of 
tills, they have seveml peculiar provinces of far greater 
oonseqiuiiice and concern ; being not <only by birth here- 
ditary couusellers of the crown, and jndgCKS ujion their 
honour of tiicT lives of their broth er-pej)rs, but also arbi- 
ters •df the property of all their fellow subjects, and that in 

^ (^*) 2 Rep. pref. t 
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[the last resort. In this their judicial capacity they are 
bound to decide the ‘nicest and moste critical points of the 
law: to examine and Correct siidi ciTors as hav(? escaped] 
the most ex]>ericvaced sages of the profession ])residing in 
the^coxirts from which the appeal^io them is made. [Tlicir 
sejtiteiice is final, decisive, irrevo(*ab]c ; no appeal, no cor- 
rection, not even a review can bt^had: and to their deter- 
minarioh, whatever it be, the inferior coxui:s of jixstiee 
must conform ; otherwise the rule of property would no 
longer be xiniforra and steady?] 

It is tme that in the cxei'cisc of this ]>rovInce they are 
entitled to demand the attendance aiul advice of the col- 
lective body of the jxidgcs of the superior coixrts of the 
common law, by whose lean\mg they arc gxxided thimxgh 
the technical difficulties of the case before them ; but it is 
obviously important that the members of the nohio as- 
sembly itself, in whose name and mxder the sanction of 
whose authointy, the jx^idgiftent is to be xiltiinately ])rq- 
nounced, shoxdd be so far conversant with lax\' as to he 
able to make a proper and intelligent xisc of the assistance 
thus afforded. 

[The Roman*paixdects will fui'iiish us xvith a ]ijece of 
history not una])])lic«l)le to oxir present pu impose. Servius 
Sulpicius,^ gentleman of the }>atriciau order, and a cele- 
brated orator, bad occasion to take the opinion of (Quintus 
Mutius Scaevola, the then oi’aclc of the Roman^law; bxit, 
for want of some knowledge in that science, could not so 
much as understand even the toclmical terms of xvhich liis 
friend was obliged to make use. Ui>on xvliicli Miitius 
Scaevola copld not fcnhear to upbraid him with this me- 
morable r|M’oof(rf), that it was a shame fm* a patrician, 
a noblenJm, and an orator of eausx^s, to be* ignorant of 
that law in which 1^3 was so* pccxiliarly conccnied.” This 
reproach made so deep an, impression on Sulpicius, that 
he immediately applied himself to the stufl^of the law, 

(^) ^ Jfwrp^ esse patrkiOi ct nohUi, et causas ormO, in 

versareiur ignora^e.* ’ 
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; 

[wherein he arrived to that proficiency, that he left behind 
iiim about a hundred »and foui’-score Volumes of liis o>\ti 
compiling* upon the sulyect ; and bfecame, in the opinion 
of Cicero (e), a much m'ore complete Irwvyer than even 
Mutius SciBvola himself. . 

It will be idle to recommend to our English mobility aijui 
geiitry to become as great lawyers as Sulpicius; though 
he, together with this character, sustained likewise’that of 
an extjcllent orator, a firm patriot, and a wise indefiiti gable 
S(‘nator : but the infcirence which arises from the story is 
this, tliat ignorance of the laws of the land hath ever been 
esteemed dishonourable in those who are* entrusted by 
their countiy to maintain, to athninister, and to amend 
them.] 

Nor will some degree of legal knowledge [be found in 
the least supeiHuous to persons of inferior rank, especially 
those of the learned professions. The clergy, in particular, 
besides the common obligation’s th^^y are under in propor- 
tion to thei)* rank and foi-time, have also abimdant reason, 
considered merely jas clergymen, to be acquainted with 
many branches of the law^ which are almost pecuhar and 
a))propi*iated to themselves alone.. Such are the laws 
relating to advowsons, institutions, and inductions; to 
simouy, and simonlacal contracts; to uniformity, resi- 
dence, and jduralitics; to tithes, anSi other ecclesiastical 
dues; to mairiages, and to a variety of other subjects, 
which are consigued to the care of their oa'der by the pro- 
visions of particular statutes. To understand these aright^ 
to discern what is waiTanted or ebjoined, and what is for- 
Ihdden by law, demands a sort of legal apprehension, 
which is no Otheiwise to be acquired than by use, and a 
familiar acquaintance with frgal vmters.] 

To gentlemen of the fimulty of physic* the study of the 
law is attended with some importance, not only to com- 
plete their character for general and expensive knowledge, 
a character which their profession has always reiioarkably 

(e) Bniu 41. 
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deserved, but also to enable ^em to give more satisfactory 
evidence in a variety of cases in which they are liable to* 
be examined as witnesses. The frequent combination of 
^ medical with legal .considerations, up<^ inquiries relative 
to suspected murder or doubtful sanity, and other points 
ofi the like,, nature, has given birth to a sovt of mixed 
science, known by the name of Foresisic Medmm, .or 
Medical Jurisprudence^ which may be considered as com- 
mon ground to th^i practitioners both of law and physic, 
[But those gentlemen wh6 intend to profess the civil 
^ipd ecclesiastical laws, in the spiritual and maritime 
courts of this kingdom, are of all men (next to common 
lawyers) the most indispensably obliged to apply them- 
selves seriously to the study *of our municipal law^s. For 
the civil and canon laws, considered with respect h) any 
intrinsic obligation, have no force or authority in this 
kingdom ; they are no more binding in England than our 
laws are binding at Idoine. But, as fiir as these foreign 
Jaws, on Account of some peculiar propriety, have in some 
particular cases, and in some particulac courts, been intro- 
duced and allowed by our laws, far they oblige, and no 
farther; their authority being wholly founded upon that 
permission and adoption. In which wc arc not singular 
in our notions : for even in Holland, where the imperial 
IsiW^'has been much cultivated, and its decisions pretty 
f^ geifK^ly followed, we are informed by Van Leeuwen (/), 
that it received its force from custom and the consent of 
the people^ either tacitly or e^rcssly given ; for other- 
wise,’’ he adds, we should no more be bound by this law 
*^than by that of the Almains, the Franks, the Saxon, 
^^the Goths, the Vandals, and other of the*' antient na- 
tions.” IVberefore, in all points in which the diflerent 
systems depart ^ovck each other^ the law of the land was to 
take place of the law of Rome; whether antient or modem, 
imperial or ponti^cal. And, in those of^ur English 
/ourts wherein a reception has been allowed to. the civil 
(/) Dedicatio Corporis Juris Civilis, Eejit. 1663. 
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[and canon laws, if cither they exceed the bounds of that 
’ reception, by extending themselves fo other matters than 
are permitted to them, of if such courts proceed according 
to the decisions of those laws, in casqs wherem it is con- 
trolled by the law of the land, the common law in either 
instance b^th may, and frequently doe§, lyohibit and 
aqnul their proceedings (y) i and it will not be a sufficient 
excuse for them to tell the queen’s courts at Westminster 
thaf’their practice is warranted by tW laws of Justinian 
or Gregoiy, or is conformable to the decrees of the Kota 
or imperial chamber. For which reason it becomes highly 
necessary for erery civilian and canonist, that would act 
with safety as a judge, or ^vith prudence and reputation as 
an advocate, to loiow in \vhat cases and how far the 
English laws have given sanction to the Roman ; in what 
points the latter arc rejected ; and where they are both so 
intermixed and blended together as to form certain sup- 
plemental parts of the common Jaw of England, distin- 
guisbod by tbc titles of the maritime, the military, and the 
ecclesiastical law,]. 

The general use and ^necessity of some acquaintance 
with the common law being thus .apparent, it may natu- 
rally be supposed that some provision 'would antiently have 
been made for tliis, as for other branches of education, in 
tlie univefsitics of Cambridge and Oxford. The reverse, 
liow^evcr, is the fact — the study of the common law having 
until recent tin>es been whoUy neglected in those venerable 
seats of learning, and haying been cultivated from the 
earliest period in a different region. How this has come 
to pass win appear from the folloiving* retrospect. 

[Sir John Fortescue, in his panegyric on the laws of 
England, which was written in the reign of Heniy the 
sixth,) puts (A) a very obvious question jn the mouth of 
the young prince, whom is he exhorting to apply himself 
to that branch of learning : Why tlip laws of England, 

(^j Hale, Hist. C. L. c,2 ; Selden 2 Inst. 5D0. . 
in Fletam; 5 Rep. Caudrey’s case; (A) C. 47. * 
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[being so good, so fiiiitful, and so commodious, are not 
taught *in the universities, as the civil and canon laws are?” ' 
In answer to which he gives (i*) what seems, with due 
deference be it spoken, a very jejune and unsatisfactory 
reason ; being, in short, that as the proceedings at 
common were in his time carried on iij three dif- 
ferent tongues, the Englislx, the* Latin ,* and the French, 
that •science must be necessarily taught in tliose throe 
several languages ; but that in the universities all sciaices 
were taught in the Latin tongue only and thercifoi'c 
he concludes, that they could not be conveniently taught 
or studied in our universities.” But without attempting 
to examine seriously the validity of this reason, (the very 
shadow of which, by the effect of late constitutions, is 
entirely taken away,) we perhaps may find out a better, or 
at least a more plausible account, why the study of the 
municipal laws was so long banished fi-om these seats of 
science, than what the learned chancellor thought it pru- 
dent to give to his royal pupil. 

That antient collection of unwritten ^maxims and cus- 
toms, which is called the common law, however com- 
pounded, or from*Avhateyer fountains derived, had siihsistcid 
immemorially in this kingdom ; and, though sonu‘what 
altered and* impaired by tlie violence of the times, had in 
great measure weathelred the rude shock of tlic Nomian 
^a^uest. This had endeared it to the peoj^lc in general, 
as well becau^ its decisions w^ere universally known, as 
because it was foimd to be excellently acfa}>ted to the 
genius of the English nafion. In the knowl(}dge of this 
law consisted great part of tlie learning of those (hirk ages : 
it nihas then taught, says Mr, S<dden (A), in •the monas- 
teries, in the universities, and in the families oT the prin- 
cipal nobility. JTha clergy,* in })articular, as they then 
engrossed ahnost every othea: branch of leaming^so (like 
their predecessors, Ijjhe British Dnfids)(/), they were pecu- 

^ (0 C. 48. ^ , (i) Cicsar dc Bello Oal. 6, 1% 

(k) In Fletam, 7, X. ^ 
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[liarly remarkable for their proficiency in the study of the 
•law. Nullus clericus nisi causidicus^ i% the character* given 
of them Boon after the cfonquest. by William of Malms- 
bury (m). The judges therefore were usually created out 
of the sacred order (n), as was likewise the case amtog 
the Normals (o)f and all ihc inferior offices w<jre suppliod 
l)y the lower clergy/ which has occasioned their successors 
to be denominated clerks to this day. * * 

But the common law of England, being not committed 
to writing, but only handed down by tradition, use and 
expeiienco, was not so heartily relished by the foreign 
clergy, who came over hither in shoals during the reign of 
the conqueror and his two sons, and were utter strangers 
to our constitution as well as "our language.] And it was 
nearly brought to ruin by the new impulse given in the 
12th century to the study of Justinian’s system of law, 
and its consequent reception over all the west of Europe, 
where before it had possessefl, in general, no authority, 
and had fallen almost into oblivion (p). [Tliis now be- 
came ill a particular manner the favourite of the popish 
clergy, who borroived the meiliod and many of the maxims 
of tiieir canon law" from this original, O^he study of it 
was introduced into several imiversities abroad, particu- 
larly that of Bologna, ivhcrc exercises were •performed, 
lectures read, and degrees conferred'* hi this faculty^, in 
otJicr branches of science; aud many nations on the conti- 

(?/?) Dc Gest. Ueg. 1. 1-. said (and the opinion is adopted hy 

(n) Dugdale, Orig. Jurid. c. 8. • Blpckstone) that this revival wad 

(o) •* Lea juges smt sages penonms owing to the accidental discovery of 

et atdentiqueSf—sicomme les arche^ a copy of* the Pandects at the cap- 
vesqueSi evesqueg, les diamines des turc of Amalfi by the Pisans, about 

eglises caihedraifilx^ et les aultres pcT- the year 1130* But there appears 

sonnes quiont dignitezen salneU egUse ; to be no sufficient evidence that any 
Us ahhez^ Us jyrienrs canventuaulxt et such disfK>vcry took place. Vide 
Us des egUses^ . ,Hanam, ubi sup.,* et Histoire du 

Grand Coustumicr, ch. 9. • Droit Romain au Moyeu-Age, par 

(p) Hallam's Middle Ages, 3d vol. M. De Sa\^igny, ch. xviii. s. 35, et 

p. 513; 1 Bla. Com. 18; 1 Reeves, sequ., ch.^xxii. ss. 164, 167. 

IJHst. Eng. Law, p. 66, It has been 
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[nent, just then beginning to recover from the convulsions 
consequent upon the Overthrow of the Roman empire, and 
settling by degi'ees^ into peaceable forms of goVtemment, 
adopted the civil .law,] that ‘is, the compilations of 
Justinian, [(being the best written system then extant,) as 
the basis of^thep- several constitutions ; blending and inter- 
wearing it among their own feodal customs, in some 
places* with a more extensive, in others a more confined 
authority (y). • 

Nor was it long before the prevailing mode of the 
times reached England : for Theobald, a Nonnan abbot, 
being elected td the see of Canterbury (r), and extremely 
addicted to this new study, brought over with him in his 
retinue many learned proficients therein ; and, among 
the rest, Roger, sumamed Vacarius, whom he placed in 
the university of Oxford (s\ to teach it to the people of 
this co^mtrJ^ But it did not meet with the same easy 
reception in England, v^her^ a mild and mtional system 
of laws had been long established, as it did in)on the 
continent; and though the monkish plerg}% devoted to 
the will of a foreign primate, received it with cageriK^ss 
and zeal, yet the* laity,, w^ho were more inteicsted to ])rc- 
serve the old constitution, and had afready severt‘ly felt, 
the effect of many Norman innovations, continued w edded 
to the use of the common law. King Stephen imme- 
diately published a proclamation (t), forbidding the study 
of the laws, thenr newly imported from Italy, which was 
treated by the monks (m) as a pjece of impiety ; and though 
it might prevent the introduction of the civil law process 
into our courts of jttstice, yet did not hinder the clergy 
reading and teaching it in their own ‘Schools and 
monasteries. 


(^> DomaCs iVeat^e of Law, c. 
18, S 9} Epistol. Innocent. IV. in* 
M. Pati«, A.D. 1254. 

<f) A.D. 1138. ’ 

(#) Gervas. Doroberji. Pontif. 


(/) Rog, Bacon, citat. per Selden 
in Fletam, 7, 6; in FoWic. c. SB ; 
and 9 Rep. Pref. 

(w) Joan. Sariaburiens, Polycrat. 

8 , 22 . 
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[From this time the nation seems to have been divided 
’ into two parties ; the, bishops and dergy, many of them 
foreigners, who applied themselves wholly to. the study of 
the] civil law, and that of the Komaix 43hurch (or canon 
law), [which now came to be inseparably interwoven 
with each other ; 'and the nobility and laity, who adliere<^ 
with equal pertinacity tp the old common law, both of 
them reciprocally jealous of what they were unaccjiiainted 
withj and neither of them, perhaps, allowhig the opposite 
system that real merit whieh is abundantly to be found 
in each. This appears, on the one hand, from the spleen 
with which the monastic writers (x) speak>of our munici- 
pal laxvs upon all occasions ; and, on the other, from the 
firm temper which the nobility shewed at the famous 
2 )arliament of Merton, when tlie prelates endeavoured to 
procure an Act to declare all bastards legitimate in case 
the parents intermamed at any time afterwards : alleging 
this only reason, because holy church (that is, the canon 
law,) declared such children legitimate ; but all the earls 
and barons” (says the parliament-roll) (y) ^‘with one voice 
answered, that they woidd not change the law^s of England, 
wliicli had hitherto been used and ajquwed” And wc 
find the same jealousy prevailing above a century after- 
wards {z)^ when the nobility declared, wilji# a kind of 
jxrophetic spirit, that the realm oft England hath ixever 
been unto this hour, neither by the consent of our lord the 
king, and the Iprds of parliament, shall it ever be, ruled 
or governed 'by the civil law («).” And of this temper 
betxveen tlie clergy and laity many more instances might 
be given. , 

While tlangs were in this situation, the clergy, finding 
it impossible to root out the municipal law, began to mth- 

f . 

(jt) JoilUll'S'artfibunens. Polycrat. vtutarCf qua hucusque usHaia 

5, IG ; P^^or. Virgil, Hist. 1.^, sunt et approbata** 

(y) Stat. Merton, 20 Hen. 3, c. 9. (*) 11 Rich. 2. 

“ JG/ omnes comites et barones una voce (a) Selden, Jan. Anglor. 1. 2, § 
j^sponderunif quad nolunt leges An^ in Fortes!. c.*33. 
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[draw themselves by degrees from the temporal courts; 
and, fr) that end, vety early in the jrcign of King Hemy 
the third, episcopal constitiitiorfls were published (i), for- 
bidding all ecc]4^siasties to appear as advocates in foro 
SfscularL Nor did they long continue to act as judges 

office whifh was then 
found necessary to be administered, that they should, in 
all thlrf^s determine according to the law and custom of 
this realm (c): though' they still ke])t possession of tlio 
high office of chancellor,] and the court of ehanceiy at- 
tached to it, a court then of little juridical power; [and 
afterwards, as its business increased by degrees, they mo- 
delled the process of the court, at their ov n dis(u*etion. 

But whei'cver they retired, and wliei’ovcr their autho- 
rity extended, they earned with them the same zeal to 
, introduce the iniles of the cml, in exclusion of the muni- 
cipal laiv. This appears in a particular manner from tlie 
spiritual courts of all denominations, from the chancellor’s 
courts in both our imiversities, and from tlu^ high (‘onrt 
of chancery before mentioned ; in all of which the ])ro- 
ceedings are to tliis day in a course much conformed to 
the civil law; for which no tolerable reason can be as- 
signed, unless that tJieso courts were all under the imme- 
diate direction of the popish eccl<\siasties, among whom it 
was*a point of religion to exclude the municipal law; 
Pope Innocent the fourth haraig forbidden the very 
reading of it by the clergy, because its decisions were not 
founded on the imperial constitutions, but merely on the 
customs of the laity. Ahd if it be considered that our 
imivjuitics began about that period to receive their pre- 
mriimrjn of scholastic discipline; and tliat they \vere 
th^, apd continued to be till the time of tli^ Reforrna- 
tioi^entirely under^the infltieneo of the popish clerg)'; 
thi^^ill lead us to perceiv^i tlie reason why th|j|jtudy of 

/ (/;) Wilkins, Concil i. p. 574, (c) SoUIcn in Floiam, 9, 3. 

:'/599. • (d) M. Paris, A.XX 1254. 
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[the Roman laws was in those days of bigotry (e) pursued 
with such alacrity in. these seats of learning; and why 
the common law was entirely despised, and esteemed little 
better than hereticaL ■ * ^ 

And after the Refoimation, many causes conspired to 
prevent its becoming a part of academical education: 
first, long usage *ahd (^tabUshed custom', w^liich, as in 
everything else, so especially in the forms of s(!l5)]astic 
exercise, have justly gi*eat weight and authority. Secondly, 
the real intrinsic merit of the civil law, considered upon 
the footing of reason and not of obligation, which was well 
known to the instructors of om* youth; and their total 
ignorance of the merit of the common law, though its 
equal at least, and perhaps an improvement on the other. 
But the principal reason of aU, that hindered the introduc- 
tion of this branch of learning, is, that the study of the 
common law being banished from hence in the times of 
popery, feU into a quite different channel, and was w^hoHy 
cultivated in another place. 

For, being then entirely abandoned by the clergy, a few 
stragglei's exc^epted, the study and ])ractice of it devolved 
of (‘oxu'se into the hands of lapnen ; who xjntertained upon 

(r) There cannot be a stronger judicem Justum et sapientem ; secundOf 
instance of the absurd and super- quod contra adversirtum astutum et 
stitioiis veneration that was paid to sagacem; tertioj quod, in cauta de^ 
these laws, ilfan that the most learned sperata; sed heatissima virgo, contra 
writers of the times thought they judicem sapkniissimum, Domnum\ 
could not form a, perfect character, contra adversarium callidissimum, 
even of the blessed virgin, withouj abolum ; in causa nostra desperata ; 
making her a civilian and a canon- senteHtiwn optatam obtinuit.*' To 
ist; wliich Albertus Magnus, the re- which eminent Franciscan, two 
nowned Domiipcaii doctor of the centuries afterwards, Bernardinus de 
thirteenth century, thus proves in Busti (Mariale, part 4, serm, 9), very 
his Summa de Laudibus Christifera* gravely subjoins this note. 

Virginis (dlvinum magis quam hu- * videttir incoAgruum mulieres Habere 
manutn g|||)» qu. 23, § 5. f tern peritiamjuris,^ Legiturenimdeuxore 

quod et leges, et d^creta Joannis Afidreai glossatoris, quod tan^ 

scivit in stimmo, prohatur hoc modo: tarn periiialfn in utroque jure hahuit, ut 
sapientia advocati vianifestatur in publice in scholis iegere atisa sit*^ 

untim, quod ohlineat omnia contra 
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[their parts a most hearty aversion to the civil law (/), and 
made no scruple to jw-ofess their contempt, nay, even their . 
ignorance {g) of it, in the most public manner. JBut still, 
as the balance o^ learning was greatlyon the side of the 
clei^, and as the common law was no longer taught ^ as 
,„^nnerly, in any part of the kingdom, it must have been 
subjected to many inconveniences^ and*perhaps would have 
been gtadually lost and overrun by the civil, (a suspicion 
well justified from Ihe frequent transcripts of Justinian to 
be met with in Briacton and E'leta,) had it not been for a 
peculiar incident, which happened at a veiy critical time, 
ahd contributed greatly to its support. 

The incident referred to was the fixing the Court of 
Common Pleas, the grand tribunal for dispiites of pro- 
perty, to be held in one certain spot; that the scat of 
ordinary justice might be pemianent and notorious to all 
the nation. Formerly that, in conjunction with all the 
other superior courts, was •held before the king’s chief 
justiciary of England, m the aula regis^ or such of his 
palaces wherein his royal person resided; and removed, 
with his household, from one end of ^Jic kingdom to the 
other. This was found to occdsion great inconvenience 
to the suitors; to remedy which it was made an article ol* 
the great c^iarter of liberties, both that of King John and 
that of King Henry the third (A), that, “ Common Pleas 

(/) Fortesc. Laud. LL. c. 25. 

. (^) Thw retnarkably appeared in 
the case of tbe Abbot of Torum, M. 

22 Edw. in. 24, who had oaused a 
oi^tain prior to be summoned to 
answer at Avignon for ei;^ting an 
aratmy contra inhibitioncm novi operis'j 
bf whkL wills Mr. Selden (in Flet. 

5,) very jtistly understands to be 
meant the title de wovi operu nwn- ' 
iiaticne both in the cjvil and canon 
laws, (Ff. 39, 1, C. S, n, and be/ 

32,) whereby the erection 
of new buildings in prejudice 
^ihore antient ones was [Prohibited. 


But Skipwith, the king’s serjeant, 
and afterwards chief baron of the 
Exchequer, declares them to be flat 
ponsense; ceux parolx, contra 
inbibitionem novi opens, ny ad pas 
entendment and Justice Scharde- 
low mends the matter but little by 
informing him that ^they signify a 
restitution in their taw: for which 
rekson he very sagely resolves to pay 
no sort of regard to j|||||u. (ko 
n*est^ue «« restitution rnIMEr ley^ pur 
que a ceo n^anmue regard^ 

(*) C. 11. 
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[should no longer follow the plug’s court, hut he held hi 
some coilain place;” in consequence of wlilch theyluive 
ever since been held (a few necessary I’cinovals hi times 
of the plague excepted) *m the palace Westminster 
only. This brought together the professors of the muni- 
cipal law, who before^ were dispersed about, the. kingdom,« 
and, formed tlicrn into an ag^regaj:e body; whereby a 
society was established of jiersoiis, \vhc:(^(as SpclmaTf ob- 
servesj addic;t(jd themselves wholly to tlie .flll^dy of the law s 
of the land(i); and, no longer considering it as a mere 
suboiYllnate science for the amusement of leisure hours, ^ 
soon raised those laws to that pitch of perfection, wdiicli 
they suddenly attained under the auspices of our Englivsli 
flustinian. King Ihbvard the first. 

In consequence of this lucky assemblage, they naturally 
fell into a kiud of collegiate order, and, l)eing excluded 
from Oxford and Cambridge, found it necessaiy to esta- 
blish a lunv university of their own. This tliey did by 
pui'chasing at various times ceidain houses (now called the 
inns of court and oftcliaiicery) hetwT^en the city of West- 
niiiKster, the ])lace of howling the king’s courts, and the 
city of London ; for advantage of read}' access to the one, 
and plenty of provisions in the otlier(A). Jlene exercises 
were performed, lectures read, and deo:rees wefe*at length 
conferred the common law, as at other universities in 
* the canon and civil {1), The degrees were those of bar- 
risters, first styled apprentices (/w), from’ apprendre, to 
leani, who answci'ed to the bachelors of the universitios ; 
and those of seijoants ( w), servieutes ad legem^ who answered 

to the doctors of tlie universities. 

• 

(*) Glossar. 3i54', {»») Apprentices or barnstc*^scetn 

{k) Fortefic. c, 48. to have been first appointed by an 

(/) Pe^^rees were once conferred ordinance of Ivii^ Edward the first, 
at C)ambi'id^|j|snKi Oxford, both in . iij parJiament, in the 20th year of his 
tlio oivil and canon law, but are not reign. (Spelm. Gloss. 37 ; Dugdale, 
now conferred in the canon law at Grig. Jurid. *>5.) 
either of those universities. Black, (w) The first mention perhaps in 
by Christian, vol. 1, p. 392 our law books *of serjeants, eo no- 
-.•<«^note ). mine, is in the statute of Westm. 1. 

VOL. 1. * 0 
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[The crown seems to have soon taken under its protec- 
tion this infant seminary of common law ; and, the more 
effectually to fostej’ and dicrish’it, King Henry the third, 
in the nineteen^;}! year of*-his feign, issued out an order, 
directed to the Mayor and Sheriffs of London, command- 
‘•Siig that no regent of any law schools within that city 
shoul^ for the future, teach law tJicrcin (o)» The word law, 
or le^es^ being a ^Haeral tern, may create some doubt, at 
this distance o^^tUi^e,* whether the teaching of th^ civil 
law, or the common, or both, is hereby restrained. But 
pi either case, it tends to the same end. If the civil law 
only is prohtbitcd, — which is Mr. Selden’s opinion (p), — it 
is then a retaliation upon the clergy, who had excluded 
the common law from tliehr seats of leaniing. If the 
municipal law be also included in the restriction, (as 
Sir Edward Coke understands it, and which the words 
seem to impoi't,) then the intention is eddently this, — by 
preventing private teacJiers within the w^alls of the city, to 
collect all the common lawyers into the one })ublic univer- 
sity which was newly instituted in the suburbs (y). 

In this juridical university (fepr such it is insisted to 


3 Edw. I, c.,29, and in Hornets 
Mirror, c. If 8*^10, c. 2, s. 5, c. S, 
s. If in the aaine reign. ^ But M. 
Paris, in his life of John 11. Abbot 
of $t. Alban’s, which he wrote a.d. 

(39 Ken. III.,*) speaks of ad- 
vocates at the common law, or 
** Countors,*^ (gruos band uarrakjres 
migariter appellamu^t) as of an order 


.men 


knowm. And have an 
Hie antiquity of the coif 
ia iite same author’s history of Eng- 
land, a.d. 1259, In thfi case of on^ 
IViiliam de Bassy ; aiho, tteing called 
to account for his great knavery and 
^ices, claimed t|;ic benefit of 
or clergy, which till then 
an entire ^scciet; and to 
(fat end ** vohit ligmmenta colfa su<e 


iolvere^ wf palum monstraret se tovsn- 
ram habere clericalem ; sed non ei>t per^ 

musua. Satelles vero eum arripkns^ 

non per coif a ligatnlna sed per guttnr 
eumapprehendenSf traxit ad carcerew.” 
And hence Sir H. Spelman conjec- 
tures (Giossar. sJo), that coifs were 
® introduced to hide the tonsure of 
such renegade clerks, as were still 
tempted to remain in the secular 
courts in the qualify of advocates or 
judges, notwithstariUing their pro- 
hibition by canon. 

(o) ** iVe aliquU whifhs regens de 
’ Icgibus in eadem civimk, de catero 

ibidem leges doceat,** 

(p) In Flct 8, 2. 

( 5 ') See 2 Inst, proiim. 
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l^have been by Sir Edward Coke (r) ) there were two, sorts 
of collegiate Houses; oHe called inns of chancery, in which 
the younger studentij of the law were usually placed, learn- 
ing and studying l[says Foitescufe (s) ) thh originals, and, 
as it were, the elements of the law; who, profiting there- 
in, as they grew tp .ripeness, so were the}^ admitted mt6 
the* greater inns of the*same studyT called the inns of 
court.’’ And in these inns of both Ads, he^ goes bn to 
tcU us, the knights and barons, with grandees and 
noblemen of the realm, did use to place their children, 
though they did not desire to have them thoroughly 
learned in the law, or to get their living by its practice; 
and that in his time there were about two thousand stu- 
dents at these several inns, all of whom, he informs us, 
were Jilii nobilium^ gentlemen born. 

Hence, it is evident, that (though under the influence 
of the monks our universities ^eglected this study, yet) in 
the time of Henry thS sixth it was thought highly neces- 
sary, and was the universal practice, for the young nobility 
and gentrj’' to be instructed in the originals and elements 
of the laws. But by degrees this custom has fitUen into 
disuse ; which seems principally owing to* these reasons ; 
first, because in these societies all sirts of re^men and 
academical superintendence, either \^th regard to morals 
or studies, •have been thought impracticable, and therefore 
entirely neglected : secondly, because persons of birth and 
fortune, after .having finished their usuaf courses at the 
universities, have seldom leisure pr resolution sufficient to 
enter upon a new scheme of study at a new place of in-^ 
struction.] 

At the present day the inns of Chancery have accord- 
ingly sunk into insignificance^ and an admission to them 
is no lon|^ of any avail to the studerft in? his progress to 
the bar. 'And even the j:esdrt*to the inns of court is now 
very much confined to those to whom* the knowledge of 

(*) e. 49. 


(r) 3 Rep. pret 


C2 
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pmctice is absolutely necessary, that is, such as are in- 
tended for the profession (f). ^ ‘ 

The inns of court still enjoy, however, their antient 
and exclusive privilege of conferring the rank or degree 
of barrister at law (u ) ; the possession of w'hich (or of the 
"higher degree* of serjeant) constitui^ an indispensable 
qualification for practising *as afi advocate or counsel in 
the superior court#(r).. No other means of obtaining it 
exist but that of^ becoming enrolled as a studcTit in one or 
the other of these inns, an^ applying, after a certain 
period, to its principal officers (or benchers) for a call to 
the bar. As a qualification for the call, the student must 
have kept commons for three years (i. e. twelve terms), by 
dining in the hall of the society into which he has ob- 
tained admission, at least three times in each term ; and 
by the present educational system (as lately established) 
no student shall be eligibly to called to the bar, who 
shall not cither have attended during one whole year the 
lectures of two of the Headers, or have satisfactorily 
passed a public examination {y). And, accordingly, a 
public examination, for all the iima coUoctivcly, periodically 
takes place, extending to all students who are desirous of 
submitting themsel^^es to that test of proficiency {z). The 

The uins of court aif the In- {x) In order to practise as an ad- 
ner Temple, the Middle Temple, vocate in those court^in whicii the 
Lincoln^ Inn, and Gray’s Inn, The civil law obtains, the degree of doctor 
inns of chancery are^CMord’s Inn, of laws must b^d^st obuiinc^i^t one 
Clement’s inn, Lyon’s Inn, New of the English universuks. 

Inn, Thftvies’ Inn, Staples’ flin, {y) Rules of the inns of Couru 
snd Barnard’s Inn. Furnival’s Inn See the Rules for the Public Rxaini- 
(which formerly belonged to the lat- nation of Students, Michaelmas 
ter class) has now ceased to exist as Term, 1861. The* lectures above 
a law socie^. As to the const!- referred to are given on Constitu- 
tutlon of she inna of court and chan-* tional Law and Legal History ; on 
ipery, see Rex a. BtfrnarS’s Inn, 6 Jurisprudence and thf Uivil Law; 
Ad. $i El. 17, and the cases there on Equity; on the Law W Real Pro- 
^Wted; see also Dugdi Orig. Jur. perty; and on the Common Law of 
?^Pf. to 3rd Kepert. England. 

; ' (w) For further infiornfation as to (*) As an inducement to students 
barristers, vide post,*bk. v. c. iii. to propose themselves for cxainina'^ 
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business of legal education, however, in this country, is 
•also in a great mcasuite conducted (as it has always Tbcen) 
in private channels ; the usual plan bejing to obtain ad- 
mission into the chambers of a practising barrister, con- 
veyancer, or special pleader, where, in addition to lire 
opportunities of o^^rving the course o^ practice, the 
pupil enjoys for some years* the advantage of private 
tuition in the grounds and j>rinciples 4>f tliq law. Even 
acadetnical instruction, indeed, may be obtained in other 
scliools than those of the iilns of court; for thougli no 
provision for instruction in the municipal laws of England 
was antiently made, as we have seen, at C^ibridge or at 
Oxford, the deficiency has been long since redressed by 
the munificence of private doiiors, wdio at each university 
have founded professorships, with appropriate endowments 
for that 2 )ur])osc (a). 

tion, studentships, tenable for three |^me Rules for the Public Examina- 
years, of fifty guineas a ^year, have tion of Students, 
been recently founded by the Inns (o) There are also professorships 
of Court; one of which is conferriblc of law in colleges of the University 
on tiic most distinguished studctit at of London, viz. at King's College 
each public examination. Secp the and at University College. 
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OP THE NATURE OF LAW^ /N GENERAL. 


By the term Laws here mtend to denote the rules [of 
human action or conduct ; that is, the precepts by which 
man, the noblest of all sublimary l^eings, a creature en- 
dowed with both reason and free-will, is commanded to 
make use of those frculties in the general regulation of his 
behaviour. 

Man, considered as a creature, must necessarily be sub- 
ject to the laws of his Creator, for he is entirely a dependent 
beii^. A being, independent of any other, has no rule to 
pursue, but such as he prescribes to himself ; but a state 
of dependence will inevitably oblige Jhe inferior to take 
the will of him on whom he dc^nds as the rule of his 
conduct; not, indeed, jin every particular, but in all tliosc 
points wherein his A^ixindence consists. This principle, 
therefore, has more or less extent and effect, in proportion 
as ifche superiority of*the one and the dependence of the 
ofher is greater or less, absolute or limited. And conse- 
^ently as man* depends absolutely upon his Maker for 
everything, it is necessary tlmt he should,* in all points, 
eon£nm to Ms Maker’s 


as dSd, 


will of his Maker is called the law of nature. For 
when he created matter, and endued it with a 
jp^ciple of mobility, established certain rules Tor the per- 
]^tual directum^ eff Ijjhat motibn ; so, when he created man, 
and endued him with free-will to conduct himself in all 
Wd down certain immutable laws of 
nature, whereby that free-will is in some degree 
l^gulated and ^stfained, and gave him also the feculty^ 
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[of reason to discover the purport of those laws. Such, 
‘among others, are these principles,— that we should live 
reputably, should hurt nobody, and should render to every 
one his due ; to which three general precepts Justinian has 
reduced the whole doctrine of law (a).] 

The consl^itution and brame of humanity are in this re- 
spect, as in all ot®ra, sa ccpitrived as to afford a striking 
proof of the benevolence of the great Creator. F-or he 
has St) intimately connected, so in8epara]>ly interwoven the 
laws of eternal justice with the happlne^ of each indivi- 
dual, that if the former be punctually obeyed, it cannot 
but induce the latter. In consequence of*which mutual 
connexion of justice and human felicity, we ought to con- 
sider the law of nature not its made up of a multitude of 
abstracted rales and precepts, referring merely to the fit- 
ness or unfitness of things, as scane have vainly surmised, 
but as graciously reduced to [this one paternal precept, 
that man should pursue h% true and substantial 
happiness.” This is the foundation of what we call ethics, 
or natural law ; fcf the several articles into which it is 
branched in our systems, amoimt to no more than demon- 
strating that this or that action tqnds toyman’s real hap- 
piness, and therefore concluding thiat the performance of 
it is a part of the law of nature ; or, on tho other hand, 
that this ^r that action is destructive of man’s real h«(ppi- 
ness, and therefore that the law of nature forbids it.] 

But though the iml basis of the law of nature is a ten- 
dency to promote human ^ happiness, and though to a 
certam extent this consideration affords a practical testi 
whether a given course of conduct be naturally right or 
not, yet the^libility of human reason, and its inabili^ to 
judge of tho ultimate consequences of things, will in gene** 
ral preclude the application *of such.a’test to particular 

• 

(a) Juris pracepia sunt ho^ been rendered by Blackstone, vol. i. 
neste viverst alterum non ladere, sutm p. 40, honestly, which (as remarked 
cuique frifinerc.”*— Inst I 1,^. The by Christian) scarcely conveys the 
.word honeste in this pi^sage has full meaning* 
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cases. It would seem not to hare been the design of the 
aD-wiSc disposer of the universe that man^ even in his 
perfect state, should be left whoSly to the guidance of his 
own imderstandiag or conscience on the subject of moral 
duty ; but it is at all events certain that since the fall 
his corrupt and clouded faculties have ^rove^ unequal to 
the task. . . o V * 

Ample light howovnr is now afforded to him by [the 
benign interposition of divine Providence, which, in "com- 
passion to the frailty, the imperfection and the blindncs>s 
of human reason, hath been pleased, at sundry times and 
In divers manners, to discover and enforce its laws by an 
immediate and direct revelation. The doctrines thus de- 
livered we call the revealed Or divine law, and tluy are to 
be found only in the Holy Scriptures. These precepts, 
when revealed, arc found upon comparison to 1)C reall)' a 
part of the original law of nature, as they tend in all their 
consequences to man’s felicity. But we arc not from thence 
to conclude that the knowledge of these tniths was attain- 
able by reason in its present corrupted gtate ; since we find 
that until they wore revealed, they were hid from the wis- 
dom of ages. As^ then^ the monil precc]3ts of tills law arc 
indeed of the same oppnal with those of the law of nature, 
so their intrhisic obligation is of equal strength and )>or- 
petuity. Yet undoulftedly the revealed law is iiifinit<*,ly 
more authenticity than that moral igrstem whicli is framed 
by ethical writers^ and denominated the natural law; be- 
cause one is the law of nature,^ expressly declared so to be 
by God himself ; the other is only what, by the assistance 
of human reason, we#imagine to be that law. If we could 
be as certain of the latter as we are of the ibrmer, both 
wqtdd have an equal authority; but, till then, they can 
never be put in any pompetitlon together. 

Upon these two foundations, the law of nature and the 
depend all huirfen laws; that is to say, 
i^||;;l^hnan hiws should be su:fered to contradict these. 
IJl^re are, it is a great number of indiflerent points , 
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• 

[in which both the divine law and the natural leave a 
Aian at his own liberty, but which ate found necessary, 
for the benefit of society, to be restrained vdtliin certain 
limits. And herein it is that human kws have their 
greatest force and efficacy ; for, with regard to, such points 
as are not iiniifferent, human laws are only declaratory of, 
and^ act in sulyordifiation .to,, the former. To instance in 
the case of murder ; this is expressly forbidden by the 
di\^ine? and demonstrably by the natural *Jaw ;* and, from 
these prohibitions, arises] the chief milawfulness of this 
crime. Those human laws, by which it is also interdicted, 
add comparatively but little to its moral g^iilt, or to the 
duty in faro conscieniicB of abstaining from its perpetration. 
[Nay, if any human law should allow or injoin us to com- 
mit it, wc are bound to transgicss that human law, or else 
we must offend both the natm*al and the di\dne. But, 
>N'ith regard to matters that are in themselves indifferent, 
and are not commanded or ffirhidden by those superior 
laws, — such for instance, as the] importation of particular 
commodities from foreign countries, — [here the inferior 
legislature had scope and opportunity to interi)Ose, and to 
inak<* that action unlawful whicli before was not so.] 

But we are farther to obsen^'e that^ [IVIan was formed 
for society ; and, as is demonstrated by the writers on this 
subject (A)^ is neither capable of livftig alone, nor indeed 
has the courage to do it. However, as it is impossible for 
the whole race .of mankind to be united in one great 
society, they must neccssarilv divide into many, and form 
se])arate states, commonwealths, 'and nations, entirely in- 
dc^pendent of each other, and yet liable to a mutual inter- 
course. Ilefice arises a third kind of law to regulate this 
mutual in^fcoiirse, called the law of nations,” which, as 
none of these states will acktfbwledge,a Superiority in the 
other, cannot be dictated by* any, but depends entirely 
tipon the rules of natural law, or upon, mutual compacts, 
treaties, longues, and agi-eements betw’^een these several 

(6) Puflendorf, 1. 7, c. 1, compared with Barbeyrac’s Commentary. 
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[communities : iu the construction also of whidi compacts 
we have no other nde to resort to, hut the law of nature , 
beihg the only one to which *all the communities are 
equally subject; and therefore -the civil law very justly 
obsarves, that quod naturalis ratio inter kominet constituit, 
vocaturjus gentium (e). ^ , 

Thus much it appeared necessary yj premise concern- 
ing the law of nature, the revealed law, and the law of 
nations, before a more full exposition was given of the 
principal subject of this section, municipal (or civil) law ; 
that is, the rule by which particular districts, communities, 
or nations, are governed. It is here called municipal law, 
in compliance with common speech ; for, though strictly 
that expression denotes the particular customs of one 
single munic^um or firee town, yet it may with sufficient 
propriety be applied to any one state or nation, which is 
governed by the same laws and customs.] * 

The true meaning and ftrce of the tenn (taken in this 
its ordinary sense) may be more fully developed thus : it 
is “a rule of civil conduct prescribed by the supreme 
power in a state (d).” 

[Let us endeavour^to explain its several properties, as 
they arise wt of tl^ definition. And, first, it is a rule : 
not a transient sudden order irom a superior to or con- 
cerning a particular*per8on ; but something ^rmancnt, 
uniform and imiversal. Therefore a particular Act of the 
legisktnre to confiscate the goods of Titjus, or to attaint 
him of high treason, does not enter into the idea of a 
municipal law : for the Deration of this Act is spent upon 
Titius only, and has no relfdion to the community in 
general ; it is rather a sentence than a law. * But an Act 
to dedare that the crime of which Titius is accused shall 
be deemed high tac^son : thhi has permanency, uniformity, 

^ universaHty, and therefere is properly a rule. It is 
called a rule, to distinguish itf firom advice or counsel, 

(c) 7f. 1. 1, 9. ^ po/mlus eeuttituU,” — Inst. 1. 

(ft) eivUe fHod quiiqiie 2, 1. 
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[which we are at Kberty to follow or not, as we see proper, 
and to judge upon the^ reasonableness w unreasonabteness 
of the thing advised : whnreas our obedience to the law 
depends not upon our approbation, but upon the maker^s 
will. Counsel is only matter of persuasion, law is matter 
of injunction; counsel acts only upon the willing, law upon 
the unwilling also. \* • . . 

It is also ca.lled a rule, to distinguish it from a compact 
or agy^ement ; for a compact is a ]>romise proceeding from 
us, law is a command directed to us. The language of a 
compact is, I wiU, or will not, do this;’’ that of a law 
is, thou shaJt, or shalt not, do it.” It is true there is an 
obligation which a compact carries with it, equal in point 
of conscience to that of a larw ; but then the original of 
the obligation is different. In compacts, we ourselves 
determine and promise what shall be done, before we are 
obliged to do it ; in laws, we are obliged to act without 
ourselves determining or promising anything at all. Upon 
these accounts law is defined to be a rafe.” 

Municipal law is also a rule of civil condueV^ This 
distinguishes municipal law from the natural, or revealed; 
the ibrmer of wliich is the rule of moral qonduct, and the 
latter not only the rule of moral condqct, but ^so the rule 
of faith. These regard man as a creature, and point out 
his duty to God, to himself, and to liis neighbour, consi- 
dered in the light of an individual. But municipal or civil 
law regards him also as a citizen, and .bound to other 
duties towards his neighboui’ than those of mere nature 
and religion : duties, which he Has engaged in by enjoy- 
ing the benefits of the common union \ and which amount 
to no more than that he do contribute, on his part, to the 
subsistence and peace of the society. 

It is likewise a rule pres^ibed*^^ ^Because a bare re- 
solution, confined i» the hmmt of the legislator, without 
manifesting itself by some external sign, can never be p^ 
perly a law ; it is requiste that this resolution be notified 
to the people who are to obey it. But* the manner in 
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[wWch this notification is to be made, is matter of very 
great* indifference. ‘It may be notified by universal tradi- 
tion and long practice, which silpposes a previous publica- 
tion, and is the case of the common law of England. It 
mjCy be notified viva voce^ by officers appointed for that 
piu'posc, as is^ done with regard to proclaniijations.] It 
may, lastly, [be notified by* writing, printing, or the lilce; 
which is the general course taken with all our ac^ts of par- 
liament. Yet, whatever way is made use of, it is ificiiin- 
bent on the promulgators to do it in the most ])ubli(! and 
perspicuous manner; not like Caligula, who (according to 
Dio Cassius) Wi'ote his laws in a very small ehameter, and 
hung them upon high piQars, the more effectually to 
ensnare the There ‘is still a more unreasonable 

method than this, which is called making of laws ex post 
facto; when, after an action (indifferent in itself) is com- 
mitted, the legislator then, for the first time, declares it to 
have been a crime, an^l iifflicts a punishment upon tlie 
person who has committed it. Here it is impossible that 
the party could foresee that an' actiop, innocent when it 
was done, should lie aftenvards converted to guilt by a 
subsequent law> he Jiad therefore no cause to abstain 
from it ; an^ all piuushment for not abstaining must of 
consequence •be cniel and unjust All laws should be 
therefore made to commence in future^ and ]jc notificKl 
before their commencement ; which is implied in tlie term 
when this rule is in tlie usual manner 
not^d, or prescribed, it is then the subject’s busirjcss to 
be ^roughly acquainted thcreinth ; for if ignonince, of 
i^hat he might know, were admitted as a legitimate excuse, 

' the laws w'ould be of no effect, but might always be eluded 
with impunity. 

But farther: mluvcipal la?r is a rule of civil conduct 
jP|eacribed hy the supreme power in a For legisla- 

: ;||pe is the greatest act of superiority that can be exercised 
I’ ^ one being over another. ”Wliereforc it is requisite to 
pfhe very essence bf a law, that it be made by the supreme 
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[po^\ or. Sovereignty and Icgiskture are iucleed convertible 
terras; one cannot snWsiRt^^itliout the other. 

Thi^ will naturall} lead us into a bhoiit inquirj concern- 
ing the naturo of aoeic^t^ and civil go\ (T^ment ; and the 
natural inherent right that helongb to the sovcr(*ignly of a 
state, where fcr that sovereignty be lodged, nf making and 
enforcing laws. ‘ • 

The only true and natural foundations of society are 
the wants and the fears of individuals. Not that v\e can 
believe, with some theoretical wiiterb, that there ever was 
a time when there w^as no such tiling as society either 
natural or civil ; and that fi’om the impulse of reason, and 
through a sense of their wants and weaknesses, indiv iduals 
m('t togeth<‘r in a large ])laiii, entered intotlm original con- 
tract, and chose the tallest man ])rcsent to bo their gover- 
nor. Tliis notion, of an actually existing unconnected 
state of nature, is too wild to be seriously admitted: and 
b(sid<*s it is jilainl} contiMdi(*t()r} te the revealed accounts 
of the primitive origin of mankind, and thcii’ preservation 
two thousjind jears^llerwards ; both which wwe effected 
b} the means of single •f.vnulies. These formed the first 
iiahinil society among tliemsehes ; •which* every day ex- 
leudmg its limits, laid the first though imperfect inidi- 
m(‘nts of civil or political socle^ ayd when^it gi’ewtoo 
large to subsist with conveniewl in that pastoral state, 
wherein the patriarchs appear to liavo lived, it necessarily 
Huhdivided itsolfby various migrations uito more. After- 
wards, as agriculture increaned, .whitii emplojs and can 
maintain a much gi'oater number of hands, migration^ 
became less frequent: and various trities, which liad for- 
merly separated, reunited again; sometimes by eompulsiou 
and eonqiiost, sometimes by accident, and sometimes per- 
haj)R by compact. But though society liad not its fonnal 
1)eginning from any convjLmtioii of individuals, actuated by 
their w«ints and their fears; yet it is 'the *iense of their 
weakness and imperfection that ka^ps mankind together ; 
that demonstrates the necessity of this imioa ; and that 
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[therefore is the solid and natural foundation, as well as 
th^ cement of civil society. And* this is what we mean 
by the original contract of society; which, though perhaps 
in no instance It has ever been formally expressed at the 
first institution of a state, yet in natnre and reason must 
always be understood and implied, in^the very act of asso- 
ciating together ; namely, that Ithe whole sliould protect 
all its parts, and that every part should pay obedience to 
the will of the whole, or, in other words, that the com- 
munity should] guarantee to each individual member the 
enjoymo) t of certain liberties and advantages (or as tlicy 
are generally termed) rights, [and that (in return for this 
protection) eac|;. individual should submit to the laws of 
the communit||||mrithout whioh submission of all, it was 
impossible thasprotection could be certainly extended to 
any. 

For when civil society is once formed, government at 
the same time results of course, as necessary to presence 
and to keep that society in order. Unless some superior 
be constituted, whose commands aiwl decisions all the 


members are bound to oljcy, tlicy would still remain as in 
a state of natnrtj, without any judge upon earth to define 
their several rights, and redress their several wrongs. 
But, as all fhe mcn^l>crqjvhieh compose this society were 
naturally equal, it may ■Pasked, in whoso hands are the 
reins of government to be entmsted? To this the general 
answer is ea^;’ but the application of ‘it to particular 
cases has occasioned onp half of those mischiefs, ■whicdi 


|re to proceed from misguide^ political zeal. In 
nB sll mankihd will agree that government should 
be refroed in such persons, in whom those'^ualitios arc 
most likely to Iw found, the perfection of which is among 
the attributes of him who is emphatically styled the 
Supreme Being; the three grand requisites, that is to 

m of wisdom, of goodness, and of power ; wisdom, to 
m the real interest of the commimity ; goodness, to 
Endeavour always to pursue that real interest; and 
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[strength or power, to carry this knowledge and intention 
into action. These are the natural foundations of sove- 
reignty, and these are tHe requisites that ought to be 
found in every well constituted frame of government. 

How the seveml forms of govei^ment we now see in tke 
world at firsti actually^ began, is matter of great imcertainty, 
and has occasioned infiniiSe disputes. It is not intended 
here to enter into any of them. However they began, or 
by what right soever they subsist, there is and must be in 
all of them a supreme, irresistible, absolute, uncontrolled 
authority, in which the jura summi imperii^ or the rights of 
sovereignty, reside. And this authority is placed in those 
hands, wherein (according to the opinion of the founders 
of such respective states, either expresrf|||given, or col- 
lected from their tacit approbation) the q^iities requisite 
for supremacy — wisdom, goodness, and power — are the 
most likely to be found. 

• The political writers of antiquity will not allow more 
than three regular forms of government; the fii’st, when 
the sovereign power* is lodged in an aggregate assembly 
consisting of all the free jnfimbers of a community, which 
is culled a democracy; the second, when it is lodged in a 
council, composed of select members, and then* it is styled 
an aristocracy; the last, when it is entrusted fa Ihe hands 
of a single |)erson, and then it takes the name of a mon- 
archy. All other species of goveniment, they say, are 
either oorruptipifs of, or reducible to, these three. 

By the sovereign power,, as was before observed, is 
meant the making laws; for ivherever that power re-^ 
sides, all others must conform to and be directed by it, 
whatever ap^aronce the outward form and administration 
of the government may pi^.t om For it is at any time in 
the option of the legislature to alter that form and admi^ 
nistration by a new edict or rule, and to put the execution 
of the law^s into whatever hands it pleases; by constituting 
one, or a few, or many executive magis^tes: and all the 
other powers of the state must obey the legislative power 
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[in tlie discharge of their - several functions, or else the 
constitution is at an end. 

In a democracy, where the right of making laws resides 
in the people a£ large, public virtue, or goodness of inten- 
tion, is more Kkely to j)e found, than either of the other 
qualities of goveniment. Popular asspmbUes aixi frequently 
foolish in their contrivance,* and weak in their execution ; 
but generally mean to do the thing that is riglit and just, 
and have always a degree of patriotism or public spirit. 
In aristocracies there is more wisdom to be found, than 
in the other frames of gorernment; being composed, or 
intended to be composed, of the most experienced citizens: 
but there is l^ss honesty than in a republic, and less 
strength than l jla monarchy. A monarchy is indeed the 
most pow^erful ot any; for, by the entire conjunction of the 
legislative and executive powers, all the sinews of govern- 
ment are knitted together, and united in the hand of the 
prince: but then there* is imminent danger of his employ- 
ing that strengtli to imjwovideut or ojipressive pxuposes. 

Tlius these three species of gox cTnment liave, all of 
them, their scaxtoI perfectioni 4ind imperfections. De- 
mocracies are ifl^uallyHlie best calculated to direct the end 
of a law; aristocracies to invent the means by which that 
end shall bb obtained; and monarchies to carry those 
means into execution. And the antients, as was obseived, 
had in general no idea of any other permanent form ol* 
government but’ these three; for though Ciocro(e) declares 
himself of opinion ** optime comtitutam rempublicam^ 
qum ex tribus generibus illiSf regali, et popnlari, sit 

modke confusa ; ” yet Tacitus treats this notion of a inixiMl 
government, formed out of them all, and partaking of the 
advantages of each, as a viidonaiy whim, and one that, if 


effected, could nev^ be lasting or secure (/). 

h 

tos fragments de Rep. J. 2. pubhea form imdarl faeUint quam 
*^Cunc(as nationeg urhe$ el>enm, vet, si evemL haud diuturna 
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[But, happily for us of this island, ^the British cgnsti- 
tution has long remaifled (and may it long continue a 
standing exception to the truth of this observation. For 
as wth us the executive power of the laws is lodged ii\ a 
single person, they have all the advantages of strength 
and dispatch^ that’afe to be found in the*most absolute 
monarchy : and as the le^slature of the kingdom is en- 
trusted to three distinct powers, entirely independent of 
each other : first, the sovereign ; secondly, the lords spiri- 
tual and temporal, which is an aristocratical assembly of 
persons selected for their piety, their birth, their wisdom, 
their valour, or their property; and, thirdly, the House 
of Commons, freely chosen by the pc6ple from among 
themselves, which makes it a kind of dei3||j^ : as this 
aggregate body, actuated by different springs, and atten- 
tive to different interests, composes the British parliament, 
and has the supreme disjiosal of eveiy thing, there can no 
inconvenience be attempted by either of the three branches, 
but will be w ithstood by one of the other two ; each branch 
being armed with a negative power, sufficient to repel any 
innovation which it shall ^hink inexpedient or dangerous. 

Here then is lodged the sovereignty of tlie British con- 
stitution ; and lodged as beneficially ‘as is popible for 
society. For in no other .shape coul^^we be so certain^ of 
finding the 4hree great qualities of government so well and 
so happily united. If the supreme power were lodged in 
any one of the J:llree branches separately, we must be ex- 
posed to the inconveniences of either absolute monarchy, 
aristocracy, or democ]^y ; and so want two of the three 
principal ingredients of good polity ; that is, virtue, wis- 
dom, and poj^^er. If it were lodged in any two of the 
branches— for instance, in the^ sovereign and House ctf 
Lords— our laws might be providently made, and well 
executed, but they might nofalways have the good of the 
people in view : if lodj^d* in the soverei^ and commons, 
we should want that circumspection a^d rnediatory cau- 
tion, which the wisdom of the peers is to afford ; if the su- 

VOL. I. u 
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[pre^ae rights of le^slature wer4 lodged in the two houses 
only, and the crown had no negatite upon their proceed- 
ings, they might «be tempted to encroach upon the royal 
prerogative or ‘perhaps to abolish the royal office, and 
thereby weaken (if not totally destroy) the strength of the 
executive power. But the consritu^onal gevemment of 
this island is so admirably’ tefnpered and compounded, 
that nothipg can endanger or hurt it, but destroying the 
equilibriiun of power between one branch of the legisla- 
ture and the rest. For if ever it should happen that the 
independence of any one of the three should be lost, or 
that it should become subservient to the views of either of 
the oriier two, there would soon be an end of our consti- 
tution. The .^^slatore would be chained from that which 
(upon the supposition of an original contract, either actual 
or implied,) is presumed to have been originally set up by 
the general consent and frmdamental act of the society : 
and such a change, however effected, is, according to Mr. 
Locke (y), (who perhaps carries his theory too &r,) at 
once an entire dissolution of the bands of government; 
and the people are thereby reduced to a state of anarchy, 
with liberty to* constitute to tliemsclves a new legislative 
power. 

^Having fiius cur^irily conside^ced the three usual species 
of govemm<mt, and our own singular constitution, selected 
and compounded from them all, w© are now to remark 
that, as the power of making lawrs constitutes the supremo 
aidlwrity, so wherever ^he supreme authority in any state 
it is the right of that author^ to make laws ; that 
is, in the words of our definition, to prmribe the rule of 
civii action. And this may be discovered l^m the very 
end and iortitution of civil states. For a ttote is a col- 
fectiv© body, composed of a nmltifride of individuals, 
uxuted for their safety and* convenience, and intending to 
act together as ode man. If it *thex©fiu© is to act as one 
inan, it ought to ^ct by one uniform wilL But, inasmuch 
• (f) On Government pi^ S, 1 313. 
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J]as political communities arfe made up of many natural 
persons, each of whom h^s his particular will and incli- 
nation, these several willa cannot by aiff natural union be 
joined together, or temper^ and disposed into a lasting 
harmony, so as to constitute and produce that one uni- 
form will of" the whole. It can therefore l5e no otherwise 
produced than by a political union ; by the consent gf all 
persons to submit their own private wills to 4he will of 
one man, or of one or more assemblies of men, to whom 
the supreme authority is entrusted : and this will of that 
one man, or assemblage of men, is in different^tes, accord- 
ing to their different constitutions, understood to be law. 

Thus far, as to the right of* the supreme power to make 
laws; but farther, it is its duty likewise. For since the 
respective members are bound to conform themselves to 
the will of the state, it is expedient that they receive di- 
rections from the state declaratory of that its will. But 
as it is impossible, in so great a multitude, to give injunc- 
tions to every particular man, relative to each particular 
action, it is thcrefote incumbent on the state to establish 
geneial rules, for the perpetual information and direction 
of all persons in all points, whether ftf positive or negative 
duty. And this, in order that every tnan ma;^ kpow what 
to look upon as his own, what as another’s; what absolute 
and what Relative duties are required at his hands; what 
is to be esteemed honest, dishonest, or indifferent; what 
degree every mm retains of his natural liberty; what he 
has given up as the jmee of the*benefits of society; and 
after what manner each person is to moderate the use and 
exercise of those rights which the state assigns him, in 
order to promote and secure the public tranquillity. 

Municipal law, in a general •point of view, may be said 
to consist of several parts : one, declaratory ; whereby the 
rights to be observed, and wrongs tq be eschewed, are 
clearly defined and laid down; another, directory; where- 
by the subject is instructed and enjoined to observe, those 
rights, and to abstain from the commission of those wrongs ; 

D 2 
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[a third, remedial; whereby a'method is pointed out to reco-^ 
ver“a man’s private rights, or redress his private wrongs: 
to which may bje lidded] — in case of a law by which any 
public wrong is j)rohibited, or public duty cnjbined — a 
fourth, viz* the part which contains [the sanctio7i\i that is, 
the provision for enforcing or promoting its olfeervance* 
[With regard to the first of these, the declaratory part 
of municijfal law, this depends not so much upon the law 
of revelation or of nature, as upon the wisdom and will of 
the legislator. This doctrine, which before was slightly 
touched, deseiwes a more particular explication.] Those 
rights then [which God and nature have established, and 
may therefore be called natural rights, such as are life and 
liberty, need not the aid of human laAvs to be effectually 
invested in every man ; neither do they recei^ e any mate- 
rial increase of strength when declared by the municij>al 
laws to be inviolable. On the contrary, no human legis- 
lature can justifiably abridge or destroy them, unless tile 
owner shall himself commit some act that amounts to a 
forfeiture. Neither do divine or natural duties (such as, 
for instance, the worship of God, the maintenance of child- 
ren, and the like) receive a much sti-ongcr sanction from 
being also jjeclared to be duties by the law of the land. 
The case is the sarao as to crimes and misdemeanors, that 
are forbidden by the superior laws, and tlicrftfore styled 
mala in se^ such as murder, theft, and perjury; which con- 
tract but little additional turpitude firom being declared 
tmlawfial by the inferior legislature^ For that legislature 
in aU^pbse ORses agts only, as was before observed, in sul)- 
ordination to the great Lawgiver, transcribing and pul)- 
lishing his So that, upon the whole, the decla- 

ratoiy p^||^|p®e^municip^^ law has very little force or 
operj^^iiTO r^ard to actions that are naturally and in- 
ti^^^Pl^'^'right OF wrong.] * 

[with regard to things in themselves indifferent, 
case is entirely altered. These become either right or 
ng, juit or unjust, duties or misdemeanors, according 
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, [as the municipal le^slator feees proper for promoting the 
welfare of the society, ^nd more effectually carrying on 
the purposes of civil life> . Thu.s our cibmmon law has de- 
clared, that the goods of the wife do instantly upon mar- 
riage become the property and right of the husband; and 
our statute law has declared all monopolies a public 
offence : ) et that right, and this offence, have no founda- 
tion, in nature, but are merely created by the»law, for the 
purposes of civil society. And sometimes, where the thing 
itself has its rise from the law of natoe, the particular 
circumstances and mode of doing it become,right or wrong, 
as the laws of the land shall direct. Thus, for instance, 
in civil duties, — obedience fo superiors is the doctrine of 
revealed as well as natui-al religion: but who those supe- 
riors shall be, and in what circumstances, or to what de- 
grees they shall be obeyed, it is the province of human 
laws to determine. And sc^ as to injuries or crimes, it 
must be left to oiu* own legislature to decide in what cases 
the seizing another’s cattle shall amoimt to a trespass or a 
theft; and where ft shall be a justifiable action, as when a 
landlord takes them hy way of distress for rent. 

Thus much for the declaratory'^part df municipal law; 
and the directory stands mucli upon the same footing: for 
this virtually includes the former, ^the declaration Ijeing 
usually cSUected from the direction. The law that says, 
thou shalt not steal,” implies a declaration that stealing 
is a crime. • And we have seen that, in things naturally 
indifferent, the very essence of. right and wrong depends 
upon the direction of the laws to do or to omit them. 

The remedial part of a law is so necessary a consequence 
of the former two, that laws must be very vague and mh, 
j)erfect without it For in ^n would .rights be declart^i 
in vain directed to be obsen’^ed, if there were no method of 
recovering and assertyig those righte, when wrongfully 
withheld or invaded. This is what we mean properly, 
wlien we speak of the protection of ihe,Iaw. When, for 
in>stance, the declaratory part of the law has said, that 
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[** th&field or inheritimce, -which belonged to Titiua’s father, 
is •v'ested by his death in Titius;” and the directory part 
has “forbidden ahy one to enter on another’s property, 
-without the leave of the o-wner:” if GKuus after this will 
presume to take possesaon of the land, the remedial part 
of the law will then interpose its offioe; -will fnake Gains 
resto^ the possession to Titius, and also pay him damages 
for the invasion.] 

With regard to the sanction of laws [it is observed, that 
human legislators have for the most part chosen to make 
it rather vindigitoty than rmuneratory, or to consist rather 
in punishments, than in actual particular rewards. Be- 
cause, in the first place, the. quiet enjoyment and protec- 
tion of all otnr civil rights and liberties, -H'hieh arc tlic sure 
and general consequence of obedience to the mimieipal 
law, are in themselves the best and most valuable of all 
rewards; because also, were,the exercise of every virtue to 
be enforced by the propbsal of particular rewards, it were 
impossible for any state to fiimi^ stock enough for so pro- 
fuse a bounty; and fiirther, because ttte dread of e-vil is a 
much more forcible principle of human actions than the 
prospect of good (A). * Fot which reasons, though a pru- 
dent beStcunng of fowards is sometimes of exquisite use, 
yet ire find that thosocivil laws, which enforce and enjoin 
our duty, do seldom, if ever, propose any pri-vilbge or gift 
to such as obey the law ; but do coxurtantly come Mined 
with a penalty d^ounced against tnuisgrossers, either ex- 
pressly defining the nature and quantity of the pimish- 
ment, or else leaving it to the discretion of the judges, and 
those who are entrusted with the cate of putting the laws 
in execution.] 

Laws attended .with a vindicatory sanction [are said to 
coNipel and oMiget not that^ by any natural violence they 
80 constrain h than, as to render ^t impossible for him to 
act othctyflSlII es they direct, which is the strict sense 
of ob^^gMdon ; but because, by declaring and exhibiting a 
{&) Locice on tlie Human Undantanding, b. 2, e. 21. 
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[penalty against offenders, they bring it to pass that ng man 
can easily choose to transgress the law ; since, by reason of 
the impending correction, compliance is in a high degree 
preferable to disobedience. And, even wlicre rewards gre 
proposed as well as punishments threatened, the obligation 
of the law seems chiefly to consist in the penalty; for re- 
wards, in their nature, can orAj persuade and aUure; nothing 
is cornpuhort/ but punishment.] , 

Jt is, however, held by the soundest ethical writers, 
that there is also an obligation in point of conscience to 
observe the laws. It is related of Socrates that he made 
a promise with himself to observe the laws of his country ; 
and this is nothing more than what every man ought both 
to promise and perform ; and he ought also to promise 
that he \m11 exert all his power to compel others to obey 
them (t). It has been sometimes questioned, indeed, 
whether this principle is not ^o be understood with some 
restriction. “ It holds,” it has been said, “ as to rights — 
“ and when the law has determined the field to belong to 
“ Titius, it is mattdr of conscience no longer to withhold 
“ or invade it. So also in regard to natural duties, and 
“ such offences as are mala i» se; here we are bound in 
“ conscience, because we are bound* by superior laws, 
“ before those human laws were in i)eing, to perform the 
“ one and* abstain fix>m the other. But in relation to 
“ those laws which enjoin only positive duties, and forbid 
only such things as arc not mala in se, but mala prohi- 
“ bita merely, without any* intermixture of moral guilt, 
“ annexing a penalty to non-compliance : here conscience 
“ is no farther concerned than by dieting a submission 
“ to the penalty in case of our breach of those laws” (A]. 
The distinction however will perhaps hqrdly bear the tert 
of a close inquiry. To form gb true jifdgment on the sub- 
ject, it is necessary to^take into consideration tliat the 
true principle both of moral and of positive laws is in 

(>) Note by Christian, to 1 Black- (k) 1 Blf Com. £8. 
stone’s Com. p. 59. * 
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effect the same, viz. utility, or the general welfare, and 
that the disobedience of either sort of precept must be 
presumed to imoke in it some kind of mischievous con- 
sqaucnce. Supjposing the existence of a law of the merely 
positive class, which happens to be considered by the 
public at large as useless or even dgtrimcntftl to society, 
yet a conscientious man will feel himself bound to observe 
it, ii for np other reason, yet for this, that his taking the 
cont3*ary course might encourage others to violate lavs s of 
a more beneficial character, and lessen the general rev c- 
rcnce for the institutions of his countrv. 



( 41 ) 


SECTION III. 

OF THE. LAWS OF ENGLAND. 


[The “ municipal law of England/’ or the rule of civil 
conduct prescribed to the inhabitants of this kingdom, 
may with sufficient propriety be divided into two kinds : 
the lex non scripta, the imwritten (or common) law; and 
the lex scripta, the written (<Jr statute) law. 

The lex non scripta, or unwritten law, includes not only 
general customs, or the common law properly so called; 
but also the particular customs of certain parts of the king- 
dom ; and likewise those pbrticular laws that are, by 
custom, observed only in cei*tain courts and jmisdictions. 

When these parts of our law are called leges non seriptce, 
it is not to be miderstood as if all those laws were at j)re- 
sent merely oral, or communicate^ from the former ages 
to the present solely by word of mquth. It is true in- 
deed, that, in the profound ignorance ofrl€4.ters which 
formerly overspread the whole w?stcm world, all •laws 
were entirely traditional; for this plain reason, because 
the nations sunong which they prevailed had but little idea 
of writing. Tlius the British as well as the Gallic droids 
committed all their laws as well as learning to memory (a); 
and it is said of the primitive Saxons here, as well as their 
brethren oh the continent, that leges sold, memoria et usu 
retinebant (b). But with us, at present, the momun«|itS 
and evidences of our legal \:u8toms.afe contained in ttte 
records of the several courts’of justice, in books of reports 
and judicial decisions, %nd in the treatises of learned sa^s 
of the profession, preserved and handed down to us from 


(o) Cks. de B. G. lib. 6, c. 13. 


(>) «pelni. GI. m. 



42 


INTEOBUCTION. 


[the times of highest antiquity. However, tltese parts of 
ouB law are therefore styled lege^ non scriptm^ because tlicir 
original institution and authority are.^ot set down in 
w]|jting, as acts*of parliament are; buts^they receive their 
binding power, and the force of laws, by long and im- 
memorial usagft, and by their umversal receptfou through- 
out the kingdom. In like manner as Atilus GcUius 
defines the^’w^ non scriptum to be that which is ta^ito et 
illiterato hominum consensu et moribus expressumJ*^ 

Our antient lawyers, and particularly Fort-escue (c), 
insist with abundance of warmth, that these customs are 
as old as the primitive Britons, and continued down, 
through the several mutatiqns of government and inha- 
bitants, to the present time, unchanged and unadulterated. 
This may be the case as to some ; but in general, as Mr. 
Selden in his notes observes, tins assertion must be under- 
stood with many grains of allowance ; and ought only to 
signify, as the truth seeftis to be, that there never was any 
formal exchange of one system of laws for another; though 
doubtless the Romans, the Piets, the Saxons, the Danes, 
antf the Normans, must have insensibly introduced and 
incorporated mafiy of their own customs 'fith those that 
were before establidied; thereby, in all probability, im- 
pro'^g the texture aid wisdom of the whole by the accu- 
mulated wisdom of divers particular coimtries. •Our laws, 
saith Lord Bacon (d), are mixed as our language ; and as 
our language is so much the richer, the lawi? are the more 
complete.] • 

And indeed our early historians do positively assure us, 
that our body of laws is of this compounded nature. For 
l^oy tell us, and their statement is adopted by Black- 
stone (^), that in the time of Alfred the local customs of 
liie several provinces of tlje kangdom were grown so 
taiious, that he found it expedient^ to compile a Dom-boc 
ot:Hdber Judidalis, digesting them into one uniform code 

(c) C, 17. I • (e) I BL Com, 64. 

(4) See bis {proposals ibr a digest. 
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of laws for the general use of the wliole kingdonn aiul 
this book is said by Blackstone to have been extant so late 
as the i*eign of king Edward the fourth*, to have been 
since lost ; and it is thought by that commentator to han^e 
contained the principal maxims of the common law, tlie 
penalties for misdemeanors, .and the fonns of judicial 
proceedings (/). 

It is faitiher the opinion of Blackstone that the irruption 
and establishment of the Danes in England, which followed 
soon after, introduced ne%v customs, and caused this code of 
Alfi’cd in many provinces to fall into disuse^ or at least to 
be mixed and debased with other laws of a coarser alloy ; 
so that about the beginning of the eleventh century, there 
were three principal systems of laws prevailing in different 
districts (g): 1. The MerceU’-Lage^ or Mercian laws, which 
were observed in many of the midland counties, and those 
bordering on the principality Wales, the retreat of the 
antient Britons; and which BlacJ:stone conceives there- 
fore to have been^ very probably intermixed with the 
British or Druidical customs. 2. The West^Saxon La^e^ 

or laws of the West Saxons, Vhich obtained in the coun- 

* • 

ties to the south and west of the island, from Kent to 
Devonshire, which he supposes to have been ^uch the 
same with the laws of Alfred above ftientioned ; bcing^the 
municipal law of the far most considerable part of his 
dominions, and .particularly including Berkshire, the seat 
of his peculiar residence. 3. The Dane-’Lagej or Danish 
law, which was principally maintained in the rest of the 

(/) In the opinion of Mr. Hal- ** Alfied^s^ Dooms was printed by 
lam (Midd. Ag^s, vol. ii. p. 402, the Record Commissioners in 1340, 
7th ed.) there is no suaicient proof but Sir F. Palgrave remarks (Ri«e^ . 
that Alfred compiled a (Kosn-boe, •&€. of the British Commonweiklth; 
or general code for the government c. 11,) th^ it is insulBcietit to 3upi^; 
of his kingdom.’* Turner (In his* port the assertions of Blackstone as to 
Hist. Ang. Sax, voL it. p. 140*, 0th Alfred’s achievements as a law corn- 
ed.) considers the Dom-boc as the piler. 

same with the laws of Alfred, in (g) For Shis .Blackstone cites Sir 
the lieges Anglo-Sax. published M. Hale, Hist. C. L. c. 3. 

• by Wilkins. A document, called 
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inidlaRd count ioa, auA also on the cjiatcm coast, (the part 
molt exposed to the visits of the*Daneb,) the very noit hem 
provinces being jit'that time under a distinct government. 

Out of these tliree systems of laws, Blackstone states, 
upon the authority of Roger Hoveden {b) and Ranulphus 
Cesttensis(t), that king Edward the Oonfessor extracted 
one uniform law, or digest of laws, to be observed through- 
out the whole kingdom ; though the work had also been 
projected and begun by his grandfather king Edgar. And 
he remarks in confirmation of this statement, that a general 
digest of the same nature has been constotly found ev})e- 
dient, and therefore put in practice by other groat nations, 
which were formed from an assemhEge of little provinces 
governed by peculiar customs; as in Porttigal, untUr king 
Edward, about the beginning of tin* fifteenth century (A); 
in Spain, under Alonzo the tenth, who, about the 'ioar 
1250, executed the plan of his fatliot St. Ferdinand, nud 
collected all the provincial customs into one unifbnn lav^ , 
n the celebrated code entitled Las Partidas (!) ; and in 
Sweden, aljout the same sera, when a univers,il body of 
common law was compiled out of the particular customs 
established by the laghinan of evety [iroviuce, and entitled 
the lantCstlagh, being amalogous to the common law of 
England (m). Ilowi^er, in his opinion, tbese^ undertak- 
ings of king Edgar and Edward the C'onfessor weie pro- 
bably no more than a new edition, or fiesji promulgation 
of Alfred's code or Dom-boc, with such additions and im- 
provements as the exi)eri&iee of a century and a half had 
suggested ; for Alfred, as ho remarks, is generally sty KhI 
by the same historians the Icgum AnglicanatUm conditor, 
U Edwanyihe Confessor is the restkufor. ♦ 

But whafever muy bo thitught of these points of legal 
hwtory or tradition, there can be no doubt that, under tlu> 
first princes of the* Norman lino, •our aucestors w^eie eii- 

(*)InIIen.n, ^ , (f) Mod U.i Ui«t. x*. 211. 

(0 In Bdw. Coiifetwr. („) n,a 21 , 58 

{kt Mod, Un, Hi«t. xxii, 135. 
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gaged in a frequent struggle to maintain certain institu- 
tions known by the aj^pellation of the*‘^laws of Edward 
the Confessor,” and which* would seem, to have been a 
body of laws or customs obsk’ved (though ♦not first esta- 
blished) in the reign of that monarch (ti); and it is certain 
that the Norman jJrinoes made frequent engagements to 
restore and maintain theselaws as the most popular act 
they could do, when pressed by* foreign emergencies* or 
domestic discontents. Nor is it unreasonable to believe 
that these, or some otlier remains of the law established in 
this country before the Conquest, gave rise (in part at 
least) to that collection of maxims and custbms which is 
now known by the name of the common law(o); a name 
cither given to it in contradistinction to other laws— as 
the statute law’, the civil law, the law merchant, and the 
like — or more probably, as a law common to all the realm. 

To assign however to the common law no other original 
than this, would be to take ah imperfect and erroneous 
view of the subject. Our system of ten\ires was chiefly 
constructed, if not first founded, by the Norman con- 
queror (p); our judicial fopns and pleadings, while they 
have nothing in common with the Anglo-^axon style, are 
in striking conformity with the Norman (7); and^it lias 
been remarked with great truth, that Jthe genOTarianguage 


(v) The laws so called, contained 
in Lambard and W^kins, are con- 
sidered as spurious. See Hallam’s 
Midd. Ages, vol, ii« p. 444, 7th edit.* 
( 0 ) That much of our common 
law was in force in this island 
before the Conquest is maintained 
'Photli by Hale and Blackstone* And 
the historiarw of the Middle Ages, 
though inclined in general to ascribe 
our common law to a date not much 
antecedent to ^he puhUcati(4n of 
Glanville (temp. Hen, 2), yet ad- 
mits that some features of it may 
“ be distinguishable in Saxon times,” 


Hallam’s Midd. Ages, vol. ii. pp.466, 
468, 7th edit. Mr. Spence, also, in 
his History of the Equitable Jurisdic^ 
tion^ the Court of Chancery ^ insists 
that the most important part of our 
common llw was a legacy from the 
Romans. 

(p) 2 Bl. Com. 48 ; Henry, Hist, 
^f Eng. vol. vj. pp. 10, 18 } Reeves‘s 
Hist Engf Law, vol. 1, p* 2S, 8rd 
edit. { Hallani, ubi sup. p. 408. 

{q) Some information on this sub- 
ject may be found in the Notes to 
Stephen on#Ple|iding, 6th edit-, 1860. 
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of OUT jurisprudence and its terms of art are exclusive^ of 
Frehch extractiorf(r). We cannot hesitate therefore to 
recognise in the ^ntient law of Normandy another parent 
of the common law, and one 'fiom which it has inherited 
§bme of its most remarkable featnres(s). 

But though these are the most likdy foundation of this 
collection of maxims and 'customs, yet [the maxims and 
customs, so collected, are of higher antiquity than memory 
or history" can reach (t); nothing being more difficult than 
to ascertain the precise beginning and first spring of an 
antient and long established custom. Whence it is that, 
in our la w, the goodness of a custom depends upon its 
haring been used time out of mind; or, in the solemnity 
of our legal phrase, “time* whereof the memory of man 
runneth not to the contrary,”] a phrase which refers, 
however (it is to be observed) in our law to a fixed era, 
and means that the custom must appear (for anything that 
can be proved to the cjpntrSry) to have been in use befolre 
the commencement of the reign of llichard the firBt(»). 
[This it is that gives it its weight and authority; and of 
this nature are the maxims apd, customs which compose 
the common la^, or Ifx non seripta, of this kingdom. 

This unwritten gr common law is properly distinguish- 

Omnia vocahda^ qu^ vocabula lars where the conformity is to be 
artU dicuntuTf quihutque hodie in fora traced, the merit of fhe drst intro- 
AngU utunSuTf GalHca tunt ; nihilque diiction preeumably belongs to £ng- 
eets Saxmnea lingua habent qffltm,** land, though be admits the reason- 
•^rag. Jm Feud, lib. I. s* 7. ableness of assigning it in others to 

(s) The similarity of the English * Normandy, It does not however 
and Norman Laws is strongly illus- seem very material in which of the 
trated by a comparison oMhe Grand two countries they were first esta.. 
Coustumier of Normandy (compiled bliahed. They havS at all events no 
^ late as Ek. L and probably later), reaemhlBiioe to the Anglo-Saxon iim 
wtHMur Glanville, who wrote in ihe^ sdtii^xonss and are evidently due to 
re^ of Hen. II, Thiw subject is lawyers of the Norman Schdbl. 
discussed by Hale in Hist C. L. c. Of . (0 Hale, Hkt C, L. c. 3, 
who, jealous for the originality of (v^ See the preamble to stat 2 & 
the English law, argues from the pos- 3 W. 4, c. 7 1 { Co, lit 113 a s Jen- 
tj^^ y in date of the (^and Cous- kins e. Harvey, 3 Tyrw, 320. 

that, in mos{ of the particu* 
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[able into three kinds: I. General customs; which are the 
toiiversal rule of the whole kingdom, and form the "com- 
mon law,” in its stricter ‘and more usual signification. 
II. Particular customs; which affect only^he inhabitants 
of particular districts. III. Certain particular laws; 
which, by cystoniy are adopted and used by some par- 
ticular courts, of prefty general and extensive jurisdiction. 

• 

I. As to general customs, or the common laTf, properly 
so called ; this is that law by which proceedings and de- 
terminations in the ordinary courts of justice are princi- 
pally guided and directed ; this, for the most part, settles 
the course in which lands descend by inheritance; the 
manner and form of acquiring and transferring property ; 
the solemnities and obligations of contracts ; the rules of 
expounding wills, deeds, and acts of parliament; the 
respective remedies of civil injuries ; and an infinite num- 
ber of minuter particulars, which diffuse themselves as 
extensively as the ordinary distribution of common justice 
requires (r). Thus,^for example, that there shall be four 
siq>erior courts of record, the Chancery, the Queen’s 
Bench, the Common Pleas, and the Exchequer; — that 
the (.'ildest son alone is heir to his ancestor ; — that a deed 
is of no validity miless sealed and delivered ;— 4hat wills 
shall be cgnstnied more favom'abl)?, and deeds more 
strictly ; — ^that money lent upon bond is recoverable by 
action of debt ;-r- all these are doctrines that are not set 
down in any written statute or ordinance, but depend 
merely upon immemorial usage/ that is, upon common 
law, for their support. • 

Some have divided the common law into two principal 
%rounds or foundations : 1. Established customs; such as 
that, w^hertj there are tliree brothers,, the eldest brother 
shall be heir to the second, in*exclusion of the youngest: 
and 2. Established rules and maxims ; ^as, that the king 
can do no wrong,” that no man shall be bound to accuse 

(x) Hale’s Hist C. L, c. 2.* * 
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[himself,” and the like. But these appear to be one and 
the feme thing. For the authoritj^ of these maxims rests 
entirely upon geii^eral receptiori and usage : and the only 
method of proting, that this’ dr that maxim is a rule of 
the common law, is by showing that it hath been always 
the custom to .observe it. • 

But here a very natural, ahd very material, question 
arises; how are these general customs or maxims to be 
known, and by whom is their validity to be determined ? 
The answer is, by the judges in the several comis of 
justice. They are the depositaries of the laws ; the living 
oracles, who 'must decide in all cases of doubt, and who 
are boimd by an oath to decide according to the law of 
the land. The knowledge 6f that law is derived from ex- 
perience and study ; from the “ viginti annornm lucubra^ 
tiones^* which Fortescue mentions (y) ; and fi’om being 
long personally accustomed to the judicial decisions of 
their predecessors, -^d fhdeed these judicial decisions 
are the principal and most authoritative evidence, that can 
be given, of the existence of such a general custom as 
shaU form a part of the commqp law. The judgment 
itself, and all tl^e proceedings previous thereto, are carc- 
fully registered an4 preserved, under the name of records^ 
in publicf repositories set apart for that particular pur- 
pofe (z ) ; and to them frequent recourse is hai when any 
critical question arises, in the determination of which 
former precedents may give light or assistance. And 
therefore, even so early as Jhe Conquest, we find the 
fTmtent<yrum mmoria eventorum ” reckoned up as one of 
the chi||fc|aualifications of those, who were held to be 
Ugihm^^trim optime instituti (a),”] while at the same 
time it has been uniformly considered to be the duty of 

genera) placed under tlie 
ir 'to records, see Co. Lit. aupsrintondence of the Master of tlie 
Pand the note by Mr. Har- Rolls for the time being, and a public 

# |av^. By stat. J Viet c. 94*, Record Office has been established, 
e public records^of the kingdom (a) Seld. Review of Tith. c. 8. 
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those who administer the law, to conform to the precedents 
tlius established. For the scale of justice is not intended 
to [waver with every new judge’s opinion, (which would 
be productive of intolerable inconvenience)*] but when in 
any case the law has been solemnly declared and deter- 
mined, what before Was uncertain, and perhaps indifferent, 
is now become a permanenl nde, which it is not in the 
breast of any subsequent judge to alter or vary/rom, ac- 
cording to his private sentiments : he being sw^om to 
determine, not according to his owm private judgment, 
but according to the known laws and customs of the land ; 
[not delegated to pronounce a new law, but to maintain 
and expound the old one.] Yet a single determination is 
not sufficient to establish an inflexible rule— more particu- 
larly where it is opposed to reason or natural justice. 
[But even in such cases the subsequent judges do not 
pretend to make a new law, but to vindicate the old one 
from misrepresentation. For if it beUbund that the former 
decision is manifestly absurd or unjust, it is declared, not 
that such a sentence was had laWy but that it w^as not law ; 
that is, that it is not the cst|iblished custom of the realm, 
as has been en'oneously determined.] • An4 here we may 
observe that our lawyers have been always copious in^ their 
encomiums on the reason of the common •law; their 
doctrine beiiig [that the law is the perfection of reason, 
that it always intends to conform thereto, and that what is 
not reason, is no^ few.] In accordance with which, a pre- 
sumption alw^ays obtains in fayour of an antient and esta- 
blished rule, the reason of which cannot at this distance of 
time be precisely assigned, that it is reaHy founded on just 
and solid view’^s. And in fact [it hath been an antient 
observation in the laws of England, that whenever a stand- 
ing rule of law, of which the reason perhaps could nOt he 
remembered or discerned, hath been wantonly broken in 
upon by statutes or new •resolutions, thfe visdom of the 
rule hath in the end appeared from thg inconveniences 
that have followed the innovation.] 

VOL. I. E 
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It is to be observed, however, that many specific ques- 
tions are perpetually occurring, in ‘'which the rule of the 
common law dooe not happen to be fixed by any knoA^n 
^lecision, and that these are disposed of by the judges in 
the manner that they think most conformable to the re- 
ceived rule in* other analogous cases, or if there be no such 
analogy to guide them, then according to the natmal 
reason of ^the thing ; though (in deference to the principle 
already referred to, that the opinion of the judge is not to 
make the law, but only to ascertain it), their determination 
always piu*ports to be declaratory of what the law isy and 
not of what it ought to be. It is obrious that, owing to 
the infinite variety of combinations in human affairs, ques- 
tions of this novel description must frequently arise under 
every system of jurispnidence, with whatever pros])ectivc 
sagacity it may attempt to guard against them, — as in 
cases which turn on the exposition of the moaning of 
particular clauses in«deeds or wills; and it is remarked 
by Sir Matthew Hale (6) that they arc much better dealt 
with by a judge, than they could be by a merely learned 
or wise man not belonging to i:he profession of the law, 
who might be mcompetent to understand even the 
technical terms employed in the instrument to be ex- 
pounded, ahd at al^ events would be imable to reason from 
analogy to other decided cases. To which it may be 
added, that even in such of those questions as depend On 
reason only, the habit of solving them .has an obrious 
tendcaa oiE^o improve t^e faculty, and to give the judge a 
great aimptage over any person possessed of the same 
nato^ abilities, Kut not accustomed to exercise them in 
tUB^e manner. 

TOe decisions of courts, being the best evidence of what 
the common law is, are [held in the highest regard, and are 
not only preserved as authentic records in the treasuries 
of the several courts, but are lianded out to public vioAv 
in the numerpuj volumes of Reports which furnish the 
(b) Hist. C, L. c, 4. 
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[lawyer’s library. These reports are histories of the several 
cases, with a short suiAmaiy of the proceedings, whicli are 
preserved at large in the record ; the arguments on both 
sides and the reasons the* couit gave foi^ its judgment^ 
taken down in short notes by persons present at the deter- 
mination. And these serve as indexes to, and also to 
explain, the records ; which alVi^ys, in matters of conse- 
quence and nicety, the judges direct to be searc]jLed. The 
Reports are extant in a regular series from the reign of 
King Edward the second to that of Henry the eighth 
inclusive ; and were taken by the prothonotaries, or chief 
scribes df the court, at the expense of the crown, and pub- 
lished annually ; whence they are kno^vn imder the deno- 
mination of the Year Books . In the reign of the latter 
monarch, however, this series closed; and though after- 
wards king James the first, at the instance of Lord Bacon, 
appointed two reporters with a handsome stipend to perform 
the same duty (c), that institution ms soon neglected (d); 
and fi’om the reign of Henry the eighth to the present 
time the task of communicating to the public the decisions 
of the courts has been executed by private hands. [Some 
of the most valuable of the antient •reports] which were 
thus executed [are those published by Lord Chirf Justice 
Coke(^); a man of infinite learning in hiS profession, 
though not a little infected with the pedantry and quaint- 
ness of the times he lived in, which appear strongly in all 
his works. However, his wTitings are so highly esteemed, 
that they are generally cited withoqt the author’s name(/).] 

(c) See Lord Bacon’s proposition came to a resolution to grant licences 
for amending the laws of England. no longer. 

(d) 1 Bla. Com*, p. 72. In James (e) The first eleven parts only 
the second's time an order was were published in his life time, at 
issued to t^e Stationers' Company various periods between 1600 and 
to the effect that all books concern- 1^615 ; the ^twelfth and thirteenth 
ing the common laws of the realm • being posthumous. 

were to be lieented by the Bord (/) His reports, for instance, are 
Chancellor or the judges or one of styled, aar* ** the Reports,” 

them. See 1 Ld. Raym. 537 ; Burr, and, in quoting them, we usually say, 
pref. But the judges afterwards 1 or 2 Rep. not 1 nr 2 Coke’s Rep. as 

E 2 
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He had been preceded as a reporter by Dyer and Plowden, 
both lawyers of the highest emineftce : of his successors, 
(too numerous, esj)ecially in our iown days, for distinct 
imtice,) we wiU^only mention the more antient and distin- 
guished names of Hobait, Croke, Yelverton, Saunders (^), 
Vaughan and Le^dnz. ^ ‘ • 

[Besides these reporters, *there are also other autliors, to 
whom gre^t veneration and respect is paid by the students 
of the common law.] Such are Glan\'iUe and liracton, 
who in the reigns of Heniy the second and Henry the 
third respectively wrote treatises on the Laws of England; 
the author of Fleta(A), who composed a work on the same 
subject in the time of Edward the first ; the author of the 
Mirror, a work generally’ a^ribed to the reign of Ed^vard 
the second (i); Fortcscuc, who wTote Dc Laudibus Legum 

in citing other authors. The reports the title of the work derived from its 
of Judge Croke are also cited in a being written during his confine- 
peculiar manner^ by the names Bf ment in the Fleet i»rison. Reeves's 
those princes, in whose reigns the Hist. Eng. Law, vol. iU p. 280. The 
cases reported in his three volumes work of Reeves just referred to (a 
were determined ; uiz. Queen Eliza- productimi of our own times) is it- 
beth, King James and King Charles self^of high character, but less read 
the first; as well as by the^ number perhaps than it des^Tves. Though 
of each volume. Bfcr sometimes we its method is somewhat dry, its re- 
call them 1^2 and 3 Ciw., but more search and accuracy are exemplary; 
commonly Cro.^liz., Cro^Jac. and and a continuation of it to the pre- 
Cr<f. Car, sent day (if execult^d with equal 

(g) The reports of Saunders were ability) would be of great service to 
edited in 1799 by Mr. Serjeant Wil- every student of law or constitu- 
Jiatns, a profound lawyer, who ap- tional history. * • 
pended to them notes (or rather jcgal ^ (i) The authorship and even the 

dissertations) of a very instructive date of this treatise, “ The Mirror of 
character. His edition^ was after- Justices,*’ is uncertain. Some have 
wards republished by Sir John Pat- pronounced it oldar than the Coti- 
teson and Mr. Justice Williams quest, but it bears internal evidence 
(thert both ki the bar) as joint edi- of at least having been adapted to 
tors, aitid stOI more recqptly by Mr. the titue of Edward the second. See 
Justice Williams alone (before hie Reeves’s Hist Eng. Law, vol. ii. p. 
elevation to the bench and these '358^ It is stated by Turner (Hist, 
i^itdrs have added excellent anno- Ang. Sax. b, 1, c. 3) to have been 
tatioiis^^ their own to the former written by Ahdrew Horne, temp. 
Stock. ^ Edw. 2. 

^ (A) The author ^ unknown ; and 
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^ngllas in the reign of Henry the sixth j St. German^who 
composed the treatise on tl\e grounds of the laws of Eng- 
land called the Doctor and^^tudent, in the reign of Henry 
the eighth ; Staundforde, whose work on the criminal law 
was published about the time of Philip and Mary, and who 
was followed in that i^rack ^by Hale and Hawkins early in 
the last century ; the author of Sheppard’s Touchstone (A), 
who 'wrote on conveyances in the reign of James the first; 
Fit/herbert, Brooke and Rolle, wlio published abridgments 
or digests of the different titles of the law in the reigns of 
Henry the eighth, lilizabeth, and Charles the second 
respectively, and whom Viner, Comyns and Bacon have 
since succeeded (/) ; and Giltjprt, among whose valuable 
w^orks (the productions of the last century), we shall only 
mention tlie treatises on tenures and on uses and trusts {m). 
These and many other methodical wTiters are of high and 
intrinsic authority in the courtsjof justice ; but none of the 
class shines so conspicuously as the*learned judge before 
mentioned, Sir Edward Coke, who in the year 1628 (n) 
[published four voluiftes of Institutes, as he is pleased to 
call them, thougli they* have little of the institutional 
method to warrant such a title. The first volume is a 
veiy extensive comment upon a little •excellent treatise 
of tenures, compiled by Judge Littloton in the reign^of 
Edward th^ fourth. This comment is a rich mine of 
valuable common law learning, collected and heaped to- 
gether from the antient reports and year books, but greatly 
defective in method (o). The second volume is a comment 

(/c) The work has been attributed and useful t^haracter. As to his trea- 
to Doderidge, a judge of great rise on tenures, see Butler’s Pref. 
eminence. See Fret to Hilliard’s to Co. Litt. 

edition. ^ («) Butler’s Preface to Co. Litt,, 

(/) Sec Mr, IIargrav6*8 eulogium where the Reader will find some 
on Vincr’s Abridgment, and Comyns* v^iluable observations on the cele- 
Digest, Co. Lilt. 9 a, n. (3), 17 a, ' brated commentary on Littleton, of 
II. (1). which the First Institute consists, 

(m) Chief Baron Gilbert’s trea- and also on the original work of 
rises were all published after the liittleton. * • 

author’s death, and in an unfinished (o) It is usually cited either by the 
state,’ but they are of a most learned name of Co. Litt. or as 1 Inst. 
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[upon many old act® of parliament, without |py systematical 
order ; the third a more methodical treatise of the pleas of 
the crown ; an^ ^ he fourth an apcount of the several species 
of courts {p). 

And thus much for the first ground and chief comer 
stone of the laws of England, wjiich is general immemorial 
custom, or common law, firom time to time declared in the 
decisions of the courts of justice ; which decisions are pre- 
served among our public records, explained in our reports, 
and digested for general use in the authoritative nritings 
of the venerable sages of the law. 

The Roman law, as practised in the times of its liberty, 
paid also a great regard to, custom ; but not so much as 
our law ; it only then ^opting it, when the written law 
was deficient, though the reasons alleged in the Digest (q) 
wUl ftilly justify our practice, in making it of equal autho- 
rity with, when it is not contradicted by, the w^ritten law ; 
for since (says JuliiUus) the written law binds us for no 
other reason but because it is approved by the judgment 
of the people, therefore those law^s Vhich the people have 
** approved without writing otiglft also to bind every body. 
For where iisTthe difference, whether the people declare 
theft absent to law by suffrage, or by a uniform course 
nf acting accordingly ?”] 

With us, indeed, it woxdd seem that the st&ute law and 
the common law both flowed originally from the same 
fountain (r). A great portion at least of t5ie latter must be 
referred to some positive enactment of the supreme power 
in the country, thqpgh not now to be found of record. 

* 

II. [The second branch of the imwritten laws of Eng- 

(p) ure 2, 3 or 4 YentriSi 4 Leonard, 1 Siderfin, and 

Inst. wi%mt any author’s name $ an the like, 
honorary distinction, yrhich, as we (i^) Ff. 1, 3, 32. 
herorcobserired, it paid to the works (r) Per Wilmot, C. J., Collins 

of no other writer the generality of Blantern, 2 Will. 351 ; Hale’s Hist 
rep<^ and other tracts being quoted C. L. c, 4, 

& name of ifie compiler, as 2 
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[knd are parti||plar customs, or laws, which affect only the 
inhabitants of particu]& districts ( 5 ):] and these it is usual 
to designate by the wotd customs taken per se ; which suf- 
ficiently distinguishes theih from the general customs of 
which we spoke before. 

These^ parficular cjistoms, or some of them, are probably 
the remains of a multitude of local customs, prevailing, 
some in one part and some in another, over th^ whole of 
England, while it was broken into distinct dominions, and 
out of which, after it became a single kingdom, one com- 
mon law was collected and made applicable to the realm 
at large ; each district mutually sacrificing some of its own 
special usages, in order that ^ the whole kingdom might 
enjoy the benefit of the same uniform and universal system 
of laws ; but, for reasons now long forgotten, particular 
counties, cities, towns, manors, and lordships, were in- 
dulged with the privilege of abiding by their own customs, 
in contradistinction to the rest of the nation at large, 
which privilege is confinned to them by several acts of 
parliament (/). • 

[Such is the custom •ofm ffavelkind in Kent, and some 
other parts of the kingdom (w), (though .perhaps it was 
also general until the Norman conquest,) which (gdains, 
among other things, that not the eldest soff only of the 
father succ^ds to his inheritance, but all the sons ali£e ; 
and that, though the ancestor be attainted and lianged, y0t 
the heir shall succeed to liis estates, without any escheat 
to the lord. — Such is the custom that prevails in divers 
antient boroughs, and therefore called borough-English^ 
that the youngest son shall inherit the estate, in preference 
to all his elder brothers. Such is the custom in other 
boroughs. that a widow shall be entitled,. for her dower, t0 
all her husband^s lands ; whereas, at thfe common law, die 
shall be endowed of one third part only^. Such also are 

(«) Co.Litt. IlOb; vide sup. p. 47. c. 1 ; 2 Hen. 4, c. 1* 

(t) Mag. Cart 9 Hen. 8, c. 9 ; 1 {«) Co, Litt 440 a. 

£dw. 8, St. 2» c. 9 ; 14 £dw. 8, st 1, 
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[the ^Special and particular* customs of mipors^ of which 
every one has more or less, an^ wliich bind all' the copy- 
hold and customdty tenants t^at hold of the said manors. 
Such, lastly, are many particu^r customs ivithin the city 
of London, with regard to trade, apprentices, widows, 
orphans, and a variety of othpr masters. All these are 
contrary to the general law of tlie land, and are good only 
by special.usage ; though the customs of London are also 
confirmed by act of parliament (^).] 

To this head has sometimes been referred (y) that branch 
of the law which comprises certain rules relative to bills of 
esitchange, partnership, and other mei*cantile matters, and 
which is generally denomii^ated tlie custom of merchants. 
As its character, however, is not local, nor its obligation 
confined to a particular district, it cannot with propriety l)e 
considered as a custom in the technical sense to which >ve 
now refer ( 2 ^). It is, in truth, only a part of the general 
law of England (a); and it is distinguished by a separate 
name, only becaiise it applies, to the particular subjects in 
question, principles different from thefse wdiicb the common 
law ordinarily recognises, and Ijecause these principles w^ere 
engrafted into our m\inicipal system by gradual adoption 
fi:om meremtoria {b\ or general body of European 

usages in matters relative to commerce. 

Upon the same principle w^e must exclude from the 
technical idea of a custom the mere mages of particular 
trades^ when not restrained to some particular limit in 
point of place, as opposed to 4he realm at large. If there 
be ai^l^uch usage of immemorial observance, and authen- 

(«i) London’s case, Burr. 1226 ; 1 Bl Eep. 299, S. C. ; 

S Rep. 126; The King V. Bagshaw, 2 Inst. 58; Stone v. Eawlmson, 
Cro. Car. 347 ; see also Pulling on Willes, 561. See also Bensr)n v. 
the Laws and Customs London, Chapman, 8 C. B, (N. S.) 967, in 
p* 2. • notis. 

(y) 1 BL Com. 75. ^ {5J The lex mercatcriat or tauf mer- 
it) Co. Litt. 115 b. chmtf is mentioned in some of our 

( 0 ) Per Holt, C- Hussey 0 , earlier statutes. (See 27 Edw. 3, 
Jacob, Ld. Raym. 88 : per Forster, st. 2, c. 8, 19, 20.) 
fjf., EtUe V, East India Company, 2 
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ticated by judif^l decision, it will form, according lo oiir 
definitions, part of the general law of England ; if there be 
any sanctioned by act of parliament, it will constitute part 
of the statute law ; but for^the rest, the want of any pecu^ 
liar locality determines them to be no customs, and they 
are consequently no ijiles of law at all. Yet as matters of 
fact they often fall under the notice of our courts of justice, 
and are veiy necessary to be considered ; for a§ the pre- 
valence of any certain course of dealing among men leads 
to the presumption that in paiticular instances they intend 
to conform to it, the existence of such usages as these may 
often bear materially or even conclusively upon the queen 
tion, whether an implied contract to a. given effect was 
entered into between certain parties, and also upon the 
(|ucstion in what sense their express contract in certain 
casCvS Was designed to l)e understood. 

The rules relating to particular customs regard either 
the proof of their existence, or thoir allowance as good 
and higal, when proved. And first we will consider the 
iTiles of proof, • 

As to the modes of descent in gavelkind, and borough- 
English, the law takes jiarticular notice o£ them(c); and 
there is no occasion to prove that suck customs ^^4itually 
exist, but only that the lands in guestioir are subject 
thereto. All bther customs must be particularly pleaded {d ) ; 
and as w^ell the existence of such customs must be shown, 
as that the thiiig in dispute is within the custom alleged* 
[The trial in both cases (both to sjiow the existence of the 
custom, as, that in the manor of Dale lands i^all de- 
scend only to the heirs male, and ne'v^er to the heirs fe- 
male ; ” and also to show that the lands in question are 
within that manor,”) is by a jury of twelve men, and not 
by the judges; except the same particular custom has 
been before tried, detennined, and recorded in the same 
court (c). 

(c) Co.Litt. 175j 36 Hen, 6, 20; (rf) Litt.s?26«. 

21 ; sec stat. 17 Edw. 2, st. l,c. 16. (e) Dr. and Sf. 1, 10. 
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[The customs of London differ from ajil others in point 
of tnal ; for, if the existence of the custom be brotight in 
question, it shaH not be tried by a jury, but by a certificate 
from fho lord inayor and aldei'men by the mouth of their 
recorder (/) ; ludcss it be such a custom as the cor- 
poration is itself interested in — as a. right 'Of taking toU 
—for then the law permits them not to certify on their 
own behajf(^). 

When a custom is actually proved to exist, the next in- 
quiry is into the legality of it ; for, if it is not a good cus- 
tom it ought to be no longer used ; “ Malm mm aholendm 
est” is an established maxim of the law (A).] 

As to the validity of a custom, the following rules are 
established: 1. [It must have been used so hng, that the 
memory of man runneth not to the exyntraryj] Upon this 
subject, however, it is material to recollect what has been 
before laid down, that the time of memory as regards the 
validity of a cu8tom,«or (as it is sometimes expressed) the 
time of legal memory, has received a peculiar technical 
limitation, and refers to so remote a date as the commence- 
ment of the reign of king Richard the first(i). So that if 
an usage can Jre shown to have first commenced at any 
time eipcc that era, it is void as a custom; though in the 
absence of ftich prcjpf its observance for a long time, and 
as fer back as the evidence reaches, will amount to pre- 
sumptive proof of its having prevailed during the whole 
period of legal memory (k). It is impdrtant also to re- 
mark on the other haqd, that this principle, by which a 
custom^^s required to be immemorial, is materially quali- 
fied^ many cases'by a modem statute, 2 dg 3 Will. IV. 
c. W; which, as to customary and prescriptive claims 
of rights to be exercised over the land of other persons, 

(/) See Appleton vf Sloughtoq, (g) Day v. Savadge, Hob. 8S. 
Cro. Car. 616 ( see Plummer v, ■ (h) Litt. § 212 ; 4 Inat. 274. 

Bentbanii 1 Burr. 248 ‘j Blacquiere (/) Co. Litt. 116 a; et vide sup. 

Dougl. 878 ; Crosby v, p. 46. 

Ifiaierington, 4 Man.‘ & Gr. flS3 : (i) Rex v JoUlffe, 2 Barn. & Ores. 

'Westoby «. Day, 2*E1I. fir Bl. 606. 64. 
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(^uch as the rights of common, or way, or the like,) pro- 
vides that they shall l&e C 9 Bsidered as sxiflSciently esta- 
blished by an uninterrupted enjoyment as*of right, in some 
cases for thirty, in others for twenty years ; and shall not be 
defeated (where such enjoyment can be proved) by showing 
that they comhienced, within the time of legal memory (/)• 

2. [It must have been continued. Any interruption 
would cause a temporary ceasing : the revival gives it a 
new beginning, which wiU be within time of memory, and 
thereupon the custom will be void. But this must be 
understood with regard to an intemiption of the right; 
for an interruption of the possession only for ten or twenty 
years, will not destroy the custom (m). , As if the inha- 
bitants of a parish have a customary right of watering 
their cattle at a certain pool, the custom is not destroyed 
though they do not use it for ten years; it only becomes 
more difficult to prove : but if the right be any how dis- 
continued for a day, the custom is quite at an end. 

3. It must have been peaceable^ and acquiesced in ; not 

subject to' contention ^nd dispute (w).] For customs seem 
to derive their authority from their allowance at some 
remote period, by common conscnt^^o): and where the 
practice or usage has been immemorially dispijtiid, the 
evidence of this consent is wanting. % ^ 

4. [Custdlns must be reasonable {p); or rather, taken 
negatively, they must not be unreasonable. Which is 
not always, as* Sir Edward Coke says (j), to be under- 
stood of every unlearned man’s reason, but of artificial 
and legal reason, warranted by authority of law*^ Upon 
which account a custom may be good) though the parti- 
cular reason of it caiinot be assigned ; for it sufficeth if no 

good legal reason can be assigned against it. Thus a 

• 

(l) See farther, post, bk, n. pt. r. • (p) See Year Book, 8 Edw. 4, 19 ; 

c. xxni. as to the subject of pre^rip- Litt. s. 212 ; Wilkes a. Broadbeut, I 
Hon. Wils. 60 ; Bell o. Wardell, Willes, 

(m) Co. Litt. 114. 202; Jones o. Waters, 6 Tyr. 361. 

(n) Ibid. (l) Co. Litt. 62. 

(o) Vide sup. p. 54. 
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[custom In a parish, that lio man shall put his beasts into 
the common till the third of Qctober, woidd be good ; and 
yet it would be hard to show the reason why that day in 
particular is Axed upon, rather than the day before or 
after. But a custom, that no cattle shall be put in till 
the lord of the manor has firsts put iig his, is^unreasonable, 
and therefore bad: for peradyenture the lord will mjver put 
in his, and then the tenants will lose all their profits (r). 

5. Customs ought to be certain (s), A custom, that 
lands shall descend to the most worthy of the owner’s 
blood, is v )id; for how shall this worth be deternnned? 
but a custom to descend to the next male of the blood, 
exclusive of females, is certain, and therefore good (if). A 
custom to pay two-jxince an acre in lieu of tithes, is good; 
but to pay sometimes two-pence, and sometimes three- 
pence, as the occupier of the land ph ases, is bad lor its 
uncertainty. Yet a custom, to pay a year’s irnj)roved 
value for a fine on a (^ 2 :)yhold estate, is good ; though the 
value is a thing uncertain : for the value may at any time 
be ascertained ; and the maxim of iaw is, id cerium esty 
quod certum reddi potest, • • 

6. Customs,* though established by consent, must be 
(whe»»|jablished) compulsory ; and not left to the option 
of. every man, whether he will use them or no. There- 
fore a custom, that all the inhabitants shall he rated to- 
ward the maintenance of a bridge, will Ik? good; but a 
custom, that every man is to contribute tlh^reto at his own 
pleasure, is idle and abi^urd, -and indeed no custom at all. 

Customs must be also consistent with each other: 
oiS^ustom cannot he set up in opposition ta another (?i). 
For if' both are really customs, then both are of equal 
antiquity, and both established by mutual consent ; wiiieh 
to say of contradfetorj" cq^toms, is absurd,] Therefore 

(f ) Co. Copyh. I 33. • (v) See Aldred's case, 9 Rep. 58b; 

(i) ^ t Roll. Abr. 595 ; Selby p. Kenchin v. Kni^rht, 1 Wlls. 253 ; 1 
iMipoa, 2 T. R. 7g8 ; Steel r. Bl. Jlep. 49, S. C. ; Parkin p. Rad. 
j;tt€mghton, 1 Hen. ^l. 51. cUife, ] Bos. & Pul. 282. 

I Roll. Abi. 595. 
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if a man should allege that as -a fisherman he is entitled, 
by the custom of a certain place, to dry his ^nets upou 
another’s land (which in favour of fishing# and navigation 
is a reasonable usage (jc),). the latter could not allege in 
opposition to this a right by custom to remove the nets 
when so placed ; for these two contradictory customs can- 
not both be good, nor both stand together. He ought 
rather to deny the existence of the former custom. 

8. It is also a rule [that customs, in derogation of tlie 
common la^v, must be construed strictly (^). Thus, by 
the custom of gavelkind, an infant of fifteen years may, 
by one species of conveyance, (called a deed of feoflftnent,) 
convey away his lands in fee simple, that is, for ever. Yet 
this custom docs not empower him to use any other con- 
veyance, for the custom must be strictly pursued.] How- 
ever, if there is a custom in a manor that a man may 
convey his copyhold in fee simple, it will also enable him 
to convey for life, or any other •estate ; for the less is im- 
plied in the greater; and though customs must be strictly, 
yet they need not in avoiy case be literally construed (sr). 

9. Lastly, it is to be understood tliat no custom can 
prevail against an express act of parliament (a). There- 
fore, where an act has directed that every pound thigiiigh- 
out the kingdom shall contain sixteei^ ounces, a custom 
that every poimd of butter sold in a certain market diall 
weigh eighteen ounces is void (6). And thus much for the 
second part of fhe leges non scriptcB^ or those particular 
customs which aflfect particular' peiwns or districts only. 

Ill, [The third branch of the unwiritten or common 
laws are those which by custom are adopted and used only 

(ar) 1 RqlJ. Abr. 560 ; Hickman v. BUckstone, > vol p. 70; ae« 
Thorne, 2 Mod. 104. Dinn v. Spray, 1 T. R, 466. 

{y) Arthur t^. Bokenbam, 11 Mad. (a) Co. Litt^ 113a; Noble e. Du- 
161 ; Dfnn v. Spray, 1 T. R. 466. rell, 3 T. R. 271. 

(a) Co. Cop. § 33. This limitation (5) Noble o^Durell, 3 T. R. 271* 
of the rule is noticed in Coleridge's ^ 
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[in certain peculiar courts and jurisdictions (c).] And by 
the^ we are to understand the chil and canon laws (d). 

[It may seem* a little improper at first view to rank these 
laws under thfe head of le^es non scriptCB^ or unwritten laws, 
seeing they are set forth by authority] in pandects, codes, 
and institutions ; in councils, decrees^ and decretals ; and 
are enforced by an immense number of expositions, deci- 
sions, and treatises of the learned in both branches of the 
law. [But this is done after the example of Sir MatthcAv 
Hale {e ) ; because it is most plain, that it is not on account 
of their being written laws that either the canon law, or 
the ciril law, have any obligation within this kingdom : 
neither do their force and efficacy depend upon their own 
intrinsic authority, which^is the case of our witten laws, 
or acts of parliament. They bind not the subjects of 
England, because their materials were collected from popes 
or emperors, were digested by Justinian, or declared to be 
authentic by Gtegofy. ^These considerations give them 
no authority here ; for the legislature of England doth not, 
nor ever did, recognize any foreign power as sujicrior or 
equal to it in tliis kingdom, qv as having the right to give 
law to any, the meanest, of its subjects.] But all the 
streqg^ that either the papal or imperial laws have ob- 
tained m thts real^ [is only because they have been ad- 
rnitted and received by immemorial usage and custom in 
some particular cases, and some particular courts; and 
then they form a branch of the leges no7\ scriptm^ or cus- 
tomary laws i or else l^cau^e they are in some other cases 
introduced by consent of parliament ; and then they owe 
validity to the leges scriptce^ or statute law. This is 
expressly declared in those remarkable words of the statute 
25 ^en. VIII. c. 21, addressed to the king’s royal majesty : 
** JThis your grace’s realm, recognizing no superior under 
God but only your grace, hath been and is free from 
subjection to any man’s laws,*but only to duch as have 

Vide sup. p, 47s (e) Hist, C. L., c. 2. 

(d) Hist C. Uf c. 2. 
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been devised, made, and ordained witJdn this realm, for 
’the wealth of the saitie ; or to such other as, by sulferr- 
ance of your grace and your progenitors, the people of 
this your realm have taken at their free liberty, by their 
“ own consent, to be used among them ; and have bound 
“ themselves by long use and custom to the observance of 
the same ; not as tlie observance of the laws of any 
foreign prince, potentate, or prelate ; but as to the m$- 
‘‘ tomed and antient laws of this realm, originally esta- 
blished as laws of the same, by the said sufferance, con- 
Bents, and custom ; and none otherwise.” 

By tlje civil law, absolutely taken, is generally under- 
stood the civil or municipal law of the Roman empire, as 
com}>rised in the Institutes, th’e Code, and the Digests of 
the Emperor Justinian, and the Novel Constitutions of 
liimself and some of liis successors. Of which, as there 
will frequently be occasion to cite them, by way of illus- 
trating our own laws, it may ribt be^miss to give a short 
and general accomit (/ ). 

The Roman law — founded first upon the regal constitu- 
tions of their antient kings, pext upon the twelve tables of 
the dccemvirij then upon the law s on statutes enacted by 
the senate or people, the edicts of the pysetor, an^ ^ e re- 
Hponsa prwdentumy or opinions of le|-med lawyers, and 
lastly upon the imperial decrees, or constitutions of suc- 
cessive emperors, — had grown to so great a bulk, or, as 
Livy expresses tam iniTnensuB aliarum super alias 

acervatamm legum cwmwZttV^t^hat .they were computed to 
be many camels’ load, by an author who preceded Jus- 
tinian (A). Tliis was in part remedied by the collections 
of three private lawyers^ Gregorius, Hermogenes, and Pa- 

(/) A ample dissertation on shoeclc. Heineccius, and Fotliieir. 
this subject will be found in Kent’s See also Hiltoire du Droit RomalA 
Com. (Lect. xxiii.), who refers the • an Moyen-Age, par M. de Savigny. 
student in civil law to Vinniu^ on (g) L« B, <f. 64. 
the Institutes, Voet. on the Pan- (*) See Taylor’s Elements of Civil 
dects, Perezius on the Code, and Law, 17. • « 

generally to the works of Bynker- • 
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[pirius; and then by the Emperor Theodosius the younger, 
by 'vihose orders a code was compiled a.d. 4,38, being a 
methodical collection of all th6 imj>erial constitutions then 
in force ; wliich Theodosian ' code was the only book of 
civil law received as authentic in the westem part of Eu- 
rope till many centuries after (i); and to thistit is pi*obable 
that the Franks and Goths might frequently pay some re- 
gard, in fi’aming legal constitutions for their newly erected 
kingdoms : for Justinian commanded only in the eastern 
remains of the empire; and it was under his auspices 
that the present body of ci\dl law was compiled and 
finished by Tribonian and other lawyers, about the j ear 
533. 

This consists of, 1. Thfe Institutes, which contain the 
elements or first principles of the Roman law, in four 
books. 2. The Digests, or Pandects, in fifty books; con- 
taining the opinions and writings of eminent lawyers, di- 
gested in a systema^cal fhetliod. 3. A New Code, or 
collection of imperial constitutions, in tw(*lve books ; the 
lapse of a whole centur}^ having ren(lered the former code 
of Theodosius im|)erfect. 4. Tl^ie Novels, or new consti- 
tutions, posterior in .time to the other books, and amount- 
ing to a supplement to the code ; containing new' decrees 
of su'ceJssive emp^ors, as new' questions happened to 
arfse. These form the body of Roman laav, or corpus 
juris cimliSf as published about the time of Justinian ; 
which, however, fell soon into neglect and oblivion, till] 
the early part of the twelfth^ century (4), when the policy 
of the Roman ecclesia^ics began to give new vogue and 
autjtority to the civil law, introduced it into several nations, 
and occasioned that mighty inundation of voluminous com- 

(0 This is at iea»t true of the Hallam’s Mid. Ag. vol. iii. p. 513; 
western part of Europe generally, as and Histoire du Droit Eomain au 
tite code of Justinian was not recog- , Moyen- Age, par M. de Savigny," 
nhed there generally ti41 the twelfth ch. Kxii. ss. 164, 167. 

But that code seems to {h) Blackstone says till about the 
been recognised by the Roman year 1 1 30, vi*. tlie date of the cap- 

' nhurch. at least, iiuieh earlteir. nf AmftlA • ann « ll 
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ments, with which this system of law, more than any other, 
is now loaded. * , 

[The canon Iaw(/) is a body of Roman ecclesiastical 
law, relative to snoh matters as that church either has, or 
pretends to h!ive, th^ proper jurisdiction over. This is 
compiled from the opinions of the antient Latin fathers, 
the decrees of general councils^ and the decretal epistles 
and bulls of the holy see; all which lay in the same dis- 
order and confusion as the Roman civil law, till, about the 
year 1151, one Gratian, an Italian monk, in imitation of 
Justinian’s Pandects, reduced the ecclesiastical constitu- 
tions also into some method, in .three books, which he en- 
titled Concordia Discordantium Canonum^ but which are 
generally known by the name of Decretum Gratiani (m). 
These reached as low as the time of Pope Alexander the 
third. The subsequent papal decrees, to the pontificate 
of Gregory the ninth, were published in much the same 
method, under the auspices of that pope, about the year 
1230, in five books, eiltitled Decretalia Gregorii Nonu A 
sixth book was added by Boniface the eighth about the 
year 1298, which is called Sextus Decfetalimn. The Cle- 
mentine constitutions, or decrees of Clement thr* fifth, 
were in like manner authenticated ini 31 7 by his succe^ 
sor John th^ twenty-second, who also published twenty 
constitutions of his oum, called the JExtravagantesJoannis; 

which in some measure answer to the novels of the 
civil law. To these have been since added some decrees 
of later popes, in fiivo books, called Extravagantes Com^ 
munes : and aU these together, Gratian’s*^ecree, Gregory's 
Decretals, the Sixth Decretal, the Clementine Constitu- 

(/) A disquisition on this subject, Preface to his^** Ecclesiastical Xw/* 
including our national canon law, p.^xx., that the ^Mecrees” of th^ 
will be found in Keeves* 8 Hist. Eng. canon law, having first been coU 
Law, 4th vol. chapters xxiv., xxv. ; lected by Tvo in the year 1114, were 
and see Robertson's Chas. V. vol. i. afterwards ** polished and perfected 
n. 24. by Gratian, a monk of Bononia, in 

(to) It is said by Dr, Burn, in the the year 1149," 

VOL. I. 


F 
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[tiops, and the Extravagaiits of John and his successors, 
ftrm the corpus juris canordci^or body of the Roman canon 
law. ^ * 

Besides these pontifical collections, which, during the 
times of popery, were received as authentic in this island, 
as well as in other parts of Christepdom, there is also a 
kind of national canon law, composed of legatine and pro-- 
vindal constitutions, and adapted only to the exigencies 
of this church and kingdom (w). The legatine constitu- 
tions (o) were ecclesiastical laws, enacted in national 
synods, held imder the Cardinals Otho and Othoboii, 
legates from Pope Gregory the ninth and Pope Clement 
the fourth, in the reign of king Henry the thud, about 
the years 1220 and 1268. The provincial constitutions(j9) 
are principally the decrees of provincial symods, held 
under divers archbishops of Canterbury, from Stephen 
Langton, in the reign of Henry the third, to Henry 
Chichele, in the reign ol* Henry the fifth ; and adopted 
also by the province of York (5^) in the reign of Henry 
the sixth. At the dawn of the Reformation, in the reign 
of king Henry the eighth, it was enacted in parliament (r), 
that a review, should be had of the canon law ; and, till 
Buch-*review should be made, all canons, constitutions, 
m^linances, and egnodals provincial, being then already 
made, and not repugnant to the law of land or the 
king^s prerogative, should still be used and executed.] 
Audi as no snch review has yet been |)orfected(s), upon 

(n) See Reeves’ e Hist. Eng. Law’ (r) Stat. 25 Hen. 8, c. 19, (revived 

vol. iij|||78. ^ and confirmed by 1 Eliz. c. 1); 27 

(e) IHr these constituttons Athon Hen. 8, c. 15 ; So^Hen. 8, c. 16 ; and 
is the chief commentator. SeePref. S & 4 Edw. 6, c. 11; (see Middle- 
tp Burn’s Ecclesiastical Law, p.xxii. ton v. Croft, Stra. 1 060 ; 2 A tk. 659, 

(p) On this subject Lyudwode’s 669). The three last statutes how- 

FrovWiale is the Siief work* of ever were temporary ones. 
(Spthorityi gee the account of it in- ($) Vide Watson’s Cl. Law, ch.iii. 
Reeves’s Hist. Eng.* Law, 4th vol. p.*17, 3rd ed.; Burnet’s Hist. Re- 
P* 117. form. vol. ii. p. 197 ; Adam’s Relig. 

(q) Burn’s Ec»l. l-aw, pref. ubi World, vol. i. p. 411, 
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tjiis enactment now depends the authority of the canon 
law in England, the limitations of whicti a))pear upon the 
whole to be as follows, tliat no canon conlrjiry to the com- 
mon or statute law, or the ])rerogative royal, is of any 
validity; that, subject to this condition, the canons made 
anterior to tlie parligimentaiy provision above mentioned, 
and adopted into our system (for there are some which 
have had no reception among us), are binding liotli on 
clergy and laity ; but that canons made since that period, 
as they have had no sanction from the parliament, are, as 
regards the laity at least, of no force (0- 

As for those canons in particular which wore, enacted 
by the clergy in convocation inader James the first, in the 
year 1603, and wliich were never confinned in parliament, 
but sanctioned hy the king’s charter only (//), [it has been 
solemnly adjudged upon the principles of law and the 
constitution, that where they ijre not merely declaratory 
of the antient canon law, but are infroductory of new re- 
gulations, they do not bind the laity, whatever regard 
the clergy may be boiind to pay thera(i?).] 

There are three speciel q# courts in which the civil and 
canon laws are permitted,' under different •restrictions, to 
be used : 1. [The courts of the archbishops and»bis*hops, 
and their derivative officers, usually 'trailed, in our law, 
courts Christian, cutricR Christianitatis, or the ecclesiftstical 

(t) See 25 Hen. 8, 19, ss. 2, 7 ; cation, &c., and agreed upon with 

Caudrey’s case, 5 Rep. xxxii. ; 12 the King’s Majesty’s licence, in their 
llep. 72; Co. Lut, 34:4! a ; Pref. to » Synod begun at London, A.n. 1803, 
Burn’s Ecc. Law; Wolferstan v, in the first year of King James.” 

Bishop of Lincoln, 2 Wils. 174; They constitute the present standard 

'Middleton v. Cr<fft, Stra. 1055 ; 2 of the Church both of England and 

Atk. 669; Alston ». Atlay, 7 Ad. Ireland. 

& El. 289. (w) Middletpn v. Croft, ubl shp., 

(m) Middleton v, Croft, ubi sup. More v, Mowc, 2 Atk. 158 ; Bishop 

These are 141 in number, and are oTSt. David’s v. Lucy, Carth. 43^ ; 

a collection out of tho several pre- Rex v. Bishop of Lichfield, 2 W. 

ceding canons. They are intituled Bla. 968 ; see also the recent case 

“Constitutions and Canons Eccle- of Marshall tf.jrhe Bishop of Exeter, 

siastical treated upon by the Bishop 7 C, B. (N. S.) 6§3, 

of London, President of the Convo- 

F 2 



68 


INTllOJDUCTIO^Sr. 


[coiurfis.] 2. [The courts of admiralty.] 3. The Chan- 
cellor’s Court of the University of Cambridge («?). [In 
all, their reception in general^ and the different degrees 
of their reception, are grounded entirely upon custom, 
corroborated in the last instance by act of parliament, 
ratifying those charters which j:)onfinp the customaiy law 
of the university. The more minute conrideraiion of these 
wiU fall properly under that part of these Commentaries 
which treats of the jurisdiction of courts (^). It wiU suffice 
at present to remark a few particulars relative to them all, 
w hich may serve to inculcate more strongly the doctrine 
laid down concerning them. 

1. And first, the courts gf common law have the super- 
intendency over these courts ; to keep them within their 
jurisdictions, to determine wherein they exceed them, to 
restrain and prohibit such excess ; and, in case of con- 
tumacy, to punish the offiger who executes, and in some 
cases the judge who 'enforces, the sentence so declared to 
be illegal (y). 

2. The common law has reserved tb itself] a paramount 
authority [in the exposition ofi aB such acts of parliament 
as concern either the extent of these cotirts or tlie matters 
depending before ‘•them. And therefore, i£ these courts 
either refuse to alloiir these acts of parliament, or will ex- 
poundi them in any other sense than what *lhe common 
law puts upon them, the superior courts at Westminster 
wili grant prohibitions to restrain and conti*ol them ( 2 :).] 


(w) Cambridge Univejsity Com- 
tnission Report, p. 5. As to this 
court see post, vol iii. p. 469. Black- 
atoiic euuraerates among the courts 
civil and canon laws are 
prmitted to be used, the courts «f 
tlte two universitiea (meaning Cam- 
bridge and Oxford) ; but as to the 
epnyt of tfee Vice-chancellor of Oa?- 
see 26 & 26 VicC c. 26, s. 12. 
Blackstone also adds a fourth species 


of courts, viz., the courts military. 
But these are now disused (vide 
post, vol. Ill, p. 459), 

(x) As to courts ecclesiastical and 
maritime, vide post, vol. ui. p. 4116 
et seq. As to the university courts, 
ib. j). 469. 

(y) 2 Inst. 623; see Beaurain r. 
Scott, 3 Camp. 388 : Ex parte Jen- 
kins, 1 Barn, & Cress. 655. 

(») Hall V. Maule,7 Ad. & El. 721. 
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^ 3. [An appeal lies from all those courts to the sovereio;!!, 
in the last resort (a) ;* which proves tliat the jurisdiction 
exercised in them is derived from the crftwn of En^^land, 
and not from any foreign potentate, or intrinsic autliority 
of their own. 

From thes6 three ^Strong^ marks and ensigns of superi- 
ority, it apjiears beyond a doubt that the civil and canon 
laws, though admitted in some cases by custom in some 
courts, are only subordinate, and leges sub graviori lege ; 
and that, thus admitted, restrained, altered, new-'inodelled 
and amended, they are by no means with us a distinct 
independent species of laws, but are inferior branches of 
the customary or unwritten laws of England ;] their proper 
appellation being the ecclesiastical, the maritime and the 
academical laws of this realm (fe). 


[Let us next proceed to the leges seriptee, the written 
law's of the kingdom (c); wtiich mre statutes, acts, or 
edicts, made by the sovereign, by and with the advice and 
consent of the lords ^uritual and tcmi^oral, and commons, 
in parliament assembled (^i). The oldest of these now 
extant, and printed in our statute books, is the famous 
Magna Charta, as confiimed in parliament in the.iiinth 
year of Henry the third (e) ; thougli^loubtless there were 
many Acts before that time, the records of which are now 
lost, and the determinations of them perhaps at present 


(a) As to the appeal from the 
ecclesiastical and maritime courts, 
vide post, vol. lu. pp, 442, 458. 

{h) Hale. Hisf. C. L. c. 2 ; 1 Bl. 
Com. 84. As to these several courts, 
see 4 Inst. 123, 134, 321. 

(c) Vide^up. p. 41. 

(d) The Prince's case, 8 Bep. 20. 

(e) The statutes from Magna* 
Charts down to the end of £dw. 2, 
including also some which (because 
it is doubtful to which of the three 
reigns of lien. 3, Edw. 1, or Edw. 2 


to assign them) are termed inc$rti 
temporisf compose what have been 
called the Vetera Statuta; those from 
the beginning of the reign of Edw. 3 
being contra-distinguished by the 
appellation of the Nova 
Dwanis on Statutes, 626. H may 
be observed* that, by 1 9 & 20 Vkjl. 
c. 64, and by 24 & 26 Viet. c. 101, 
a variety of Acts and parts of Acts 
not in use, or which have ceased to 
be in force, *arcf now expressly re- 
pealed. • 
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[currently received for the' maxims of the old common 

k*^.] _ • . " 

The manner of making these statutes will be better con- 
sidered hereafter, Mdien we examine the constitution of 
parliament (/). At present we will only take notice of 
the different kinds of statutes; and ^ of theViles of la w 
with regard to their effect and construction (g). 

First, as to their several kinds. Statutes are either 
public or private. A public Act is an universal rule that 
regardsthe whole community (/i). Private Acts arc rather 
exceptions than rules, being those which only operate 
iipop particular persons, and private concerns : such as the 
Romans mtitled senatds dfcretaf in contradistinction to 
thet45^a<4y consulta^ which regarded the whole commu- 


(/) As to the constitution of par- 
liament, vide post, bk. iv. pt. i. c. i. 

(^) The method of citing these 
acts of parliament is various. Many 
of our antient statutes are called 
after the name of the place where 
the parliament was held that made 
them p— as the statutes of Merton and 
Marleberge, of Westniinst«jr, Glou- 
cester and Winchester. Others are 
denomiaated entirely from their sub- 
ject;— as the statutes of ^Vales and 
Irefand, the articuli cleri and the 
prarogativa regis. Some are diatin- 
guished by their initial words, a 
method of citing very antient ; being 
used by the Jews in denominating 
the books of the Pentateuch ; by the 
Christian Church in dist^guishing 
their hymns and divine offices ; by 
the Romanists in describing their' 
; and in ^short by the 
whole body of antient Chilians and 
canonists, among whom this methoc’^ 
of citation generally prevailed, not 
only with regard to chapters, but in- 
ferior lections also ; in^imitation of 
we still call sotne of our 
jlKlitatittes by their initial words. 


as the statute of Quia empforest and 
that of CUrjmsppcte agaiis. But the 
most usual method of citing them, 
especially since the time of Edward 
2, is by naming the year of the 
king’s reign in which the statute 
was made, together with the chapter 
or ivirtlcular act, according to its 
numeral order ; — as, 9 Geo. 2, c. 4. 
For all the acts of one session of 
parliament taken together make pro- 
perly but one statute ; and therefore 
when two sessions htve been held in 
one year, we usually mention stat. 1 
or 2. Thus the Bill of Rights is 
cited as 1 W. &*M. st. 2, c. 2, sig- 
, nifying that it is the second chapter 
or act, of the second statute, or the 
laws made in the second session of 
parliament, in the ffirst year of King 
W^illiam and Queen Mary. See also 
13 & 14 Viet c. 21, 8. 3, as to the 
method of citing, in an act of parlia- 
ment, any former statute. 

{h} Lord Cromwell’s case, 4 Bep. 
13a; Holland’s case, ibid. 7(5 a; 
Kirk a Nowill, t T. R. 125 ; Samuel 
a. Evans, 2 T. R. 501). 
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nity (i). Thus — to show the 'distinction — the statutf. 13 
Eliz. c. 10, which prevents ^the master and fellows of ariy 
college, the dean .and chapter of a cathedral, or any other 
person having a spiritual living, from making leases for 
longer terms than twenty-one years, or three lives, is a 
public act ( j) ; it b^ig a f ule prescribed to spiritual per^ 
sons in general : but an act to enable the Bishop of 
Chester to make a lease to A. B. for sixty years, which 
is otherwise, in genial, beyond a bisliop’s power (A), con- 
cerns only the parties and the bishop’s successors, and is 
therefore a private act. Of private acts, some are locals 
as affecting particular places only (J ) ; others perwmli as 
confined to particular persons^ Of the first kind, %xu in- 
closure act is an example; of the second, an Uct fot a 
change of name. With respect to the distinction between 
public and j)rivate statutes, it is to be observed that, as 
the law tiU lately stood, the courts of law were bound to 
take notice judicially and ex oj^cio of the former, but not 
of the latter; so that, in order to claim any advantage 
under a private act, it was necessary to plead and set it 
forth particularly. But mow, by 13 & 14 Viet. c. 21, s. 
7, every act made after the commencement of the then 
next session of pariiament, is to be taken to be^ public 
one, and judicially noticed as such, unless the contrary be 
expressly dedlared (m). 

Statutes also are sometimes described as declaratory^ or 
penal i or remedial^ according to the different nature of their 
object or provisions. Decla»atory* stattites are where the 

(f) Gravin. Orig. 1, § 24. ' nience of reference, acts are also 

. {j) Holland*s^ase, iibi supra. now divided, in our printed statute 

{k) See as to church leases, post, books, into public general acts-^^loeal 
bk. IV. pt. II. c. lu. And personal acts declared pufilic— 

(/) See 14 & 15 Viet, c, 49, as to private printed hAts — and private 
preliminary inquiries to be made in ngt printed. See 5 & 6 Vict. o. 07, 
cases of application for local acts in s. 5 ; Barnett t». Cox, 9 Q. B* 023. 
certain cases. * See further as to private acts of par- 

(m) See Hargreaves v. Lancaster liament, post, bk. u. pt i. c. xxi. ; 
and Preston Railway Company, 1 bk. iv. pt. i, dJ i.* 

Railw. Cas, 416. For the conve- 
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old pustom of the kingdom is almost &llen into disuse, 
of become disputable ; in which case the parliament has 
thought proper^ Si perpetuum rei testimonium^ and for avoids 
ing all doubts and difficulties, to declare what the common 
law is and ever hath been. Thus, the statute of treasons, 
25 Edw. III. cl 2 , makes not any ne^ speciel^ of treasons ; 
but only, for the benefit of the subject, declares and enu- 
merates those several kinds of offence, which before w^ere 
treason at the common law. Penal acts are tliose which 
merely impose penalties or punishments for an offence 
committed, as in the case of the statutes relative to game. 
B-eme^l acts are such as supply some defect in the exist- 
ing'lljft^and redress somp abuse or inconvenience witli 
whiclftisi' found to be attended, without introducing any 
provisioh of a penal character; — as in the case of the 
statute 3 & 4 Will. IV. c. 105, w^hich introduces various 
improvements in the law relating to dower. But it is not 
every statute that firils within one or other of these divi- 
sions ; for some combine more than one of these objects, 
and others have objects of a different description. There 
is also a distinction of acts of jxirliament, as being either 
enlarging, or restraiking, enabling, or disabling acts. Thus 
the 32 Hen. YUL c. 28, which gave bishops and other 
sole ecclesiastical corporations (except parsons and vicars) 
a more ample power of making leases than they possessed 
before^ is called an enabling statute: the 13 Eliz. c. 10 , 
which afterwards imposed the limitations* above noticed (w) 
as to the making of leases, by ecclesiastical persons, is 
described as a restraining or disabling statute (o). 
||g 3 econdly, as to* their interpretation. Iji interpreting. 
Stutes (as well as in declaring the rule of the common 
thO||outts are governed by former adjudica- 
tions ( 17 ); or, in •the absence of these, by analogy and 

(9i) Vide sup. p. 71. {q) By Lord Kenyon, Lacon v, 

( 9 ) Co* liitt ; *1 Bl. Com* 87. Hooper, 6 T. R. 224 ; and see Rex 

Ip) Videaup. p. 48. v. Leek Wootton, 10 East, 122. 
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{general reasoning (r). But ihany specific rules are^ also 
laid down for their guidance ; and principally these which 
follow. • 

1. A statute begins to* operate from the time when it 
receives the royal assent, unless some other time be fixed 
by the act itself for the jmrpose {s). The rule on this 
subject was formerly different ; for at common law every 
act of parliament, which had no provision to tha contraiy, 
was considered, as soon as it passed, (that is, received the 
royal assent,) as having been in force retrospectively fi*om 
the first day of the session of parliament in which it 
l)assed, though in fact it might not have received the royal 
assent, or even been introduce^ into parliament, long 
after that day. Thus where a statute provided thSS? every 
deed of annuity granted after the passing of the act should 
be inrolled within twenty days after execution, and the 
act received the royal assent in May, 1777, but the session 
had commenced in October, 1?76, an annuity deed, exe- 
cuted in January, 1777, nearly four months before the 
royal assent was given, but after the commencement of 
the session, was adjudged to be void for non-compliance 
with the provision (t). This strangC priuciple, however, 
though rigidly observ^ed for centuries, no longer j)reyails ; 
it being expressly provided by 33 Qieo. ifl. c. 13, that, 
where no other direction is given, every act shall be con- 
sidered as commencing from the date indorsed upon it as 
the date of its •rbceiving the royal assent — a manifest im- 
provement, it must be owned, on die former law ; though 
it has been doubted (u) (and with reason) whether even 
the new rule; is placed upon the right basis, and whether 
some fixed and reasonable period ought not always to be 

(r) Hob. ^46. otherwise and except as 

(i) 33 Geo. 3, c. 13; Nares ir, tp penalties^ from the expiration of 
Rowles, 14 East, 510. But where* the former; ^48 Geo. 3, c. 106. 
an act expires before a bill for con- (t) Latless o, Holracs, 4T. K. 060. 

tinuing it, introduced in the same (w) See Kent's Comm. Lect. 20 ; 

session, receives the royal assent, Dwarris on Skat^. 683. 
the latter act takes effect (unless 
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interposed between the passing of an act and the time of 
its coming into operation, so a§ to give the subjects of the 
realm an opportunity of becoming acquainted with its 
provisions (x). The rule, it will l)e observed, is laid down 
with an exception of the case where the period of com- 
mencement is otherwise fixed l^y the ^atute itself ; for by 
force of an express provision, or even by necessary con- 
struction tfi^om the nature of the enactment, the opera- 
tion of a statute may be either postponed on the one 
hand, or have a retrospective relation on the other, so as 
to affect rights which had vested before it received the 
royal assent, or transactions which had before then taken 
place 

2, Statutes are to be' construed not according to their 
mere letter, but the intent and object ivith which they 
were made(ar). It occasionally happens therefore that 
the judges who expoimd them are obliged, in favour of 
the intention, to depilrt in some measime from the words. 
And this may be either by holding tliat a case within 
the words, is not within the meaning ; or that a case not 
within the words, is within the meaning. Thus where a 
statute provides that all who shall commit a certain act 
shall •be# deemed ielons, yet a madman who does the act 
shall not be deemed^a felon ; for that would be contraiy to 
the presumable intention (a). And so, on th^ other hand, 
where an act of parliament gave the owners of inherit- 
ances a remedy by action against such tenants holding for 
life or years as should* commit waste (i. e. spofl and de- 
struction); the action was held maintainable against a 
tenant holding only for one year or less, for so the law- . 

"]|ers presumably designed (b). In all instances where 

f'his h thellplgciple of the v. Durden^ 2 Exch. 22. 

dem French lawj vide Code («) Bac. Ah. Statute (1)5 ; Strad- 
Ivil, tit. prelim. ^ • Hn^v. Morgan, Plow. 205; Rex ». 

, (j^) Upon the subject of construing Everdon, 9 East, 101. 

[ statute retrospectively, see Burn e. (a) Eyston e. Studd, Plow. 405. 
Camlho, 1 Ad. 335 ; Hitch- (&) Ibid. 407. 
cocft. Way, 6 Ad,*3t El. 943 ; Moon 
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the strict letter of the law is thus corrected by reference 
to its intention, the construction is said to be by equity {c)\ 
a phrase not peculiar to the law of Englaftd, but used by 
foreign jurists in the same sense (rf). Thus, in the first 
example, the case would be said to be out of the eqTiity 
of the act ; in* the second to be within its equity (e). It 
is to be observed, however, that this principle of equitable 
construction is not to be carried beyond certain bounds, 
and a judge is not at liberty, in favour of a supposed 
intention, to disregard the express letter of the statute, 
where, for anything that appears, the wording may corre- 
spond with the actual design of the legislature — the maxim 
Lu cases of this description beipg that a verhis l$gis non 
^ecedendum est{f). It is also important to remark, that 
he rule in question has been applied more freely to the 
mtient statutes than it now is to those of more modem 
late, which are interpreted somewhat more strictly, and 
wdth closer adherence to the letter (^). For the style of 
framing acts of parliament has itself midergone a material 
change— those of a more antient era being comparatively 
short and general in their character, while the later acts 
are expanded into minute detail, and* intended to reach 
CA^ry specific case ; and, therefore, in adopting a cgnstruc- 
tion not in strict conformity with the language of the legi^ 
latm-e, there i9 more danger, than there once was, of going 
beyond, or falling short of, its real intention. 

3. Another maxim (and one that may often serve for 
our guidance in the application of the last,) is, that, in the 

(c) Eyston v. Stucld, Plow. 465, and see Jon^ t'. Smart, 1 T. K. 53 ; 
467 ; Co. Litt. 24 H ; 1 Bl. Com. 62. and R. v. Inhabitants of Great Bent- 
The term is of very early occurrence ley, 10 Barn. A Cress. 520. 
in our law; vidO'Bract lib. 1, c. 4, (g) Per Color Eex t^.Gard- 

p. 3 a ; lib. 2, e. 7, p. 23 b. ner, 6 Ad. ^ 118 ; and see 

(rf) Grotius de iEquitate, s. 3; Brandlings. Barrington, 6 Barn* hf 
PufTendorf, Elem. Jur. Un. Iib.^1, 'Cress. 475 ; IJex v* Inhabitants of 
8s. 22, 23. Barham, 8 Barn. & Cress. 104 ; Not- 

(e) 3 Bl. Com, 481. The latter ley w. Buck, ib. 164; Adam e. In- 
expression is of more familiar occur- habitants of Bristol, 2 Ad. & El. 
rence, however, than the former. 895, 399, 

(/) Edrich’s case, 5 Rep. 118 b.; 
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inte;rpretation of statutes in general, the following points 
kvQ to be considered,— the old law, the mischief, and the 
remedy; that is,* how the common law stpod at the making 
of the act, what the mischief was for which the common 
law did not provide, and what remedy the parliament hath 
px*ovided to cure this mischiefj(^). And h^re an example 
may again be found in the restraining statute of 13 EUz. 
c. 10, By the common law , the master and fellows of a 
college, and such other corporations, might let as long 
leases as they thought proper ; the mischief was that they 
let long and unreasonable leases, to the impoverishment of 
theii; successors ; the remedy applied by the statute was 
by inakirig void aU leases^ made by them for longer terms 
than tiiree lives, or twenty-one years. Now in the con- 
struction of this statute it is held, that leases, though fur 
a longer term, made by the masters and fellows of a col- 
lege or a dean and chapter, are not void during the con- 
tinuance of the maistcr or the dean ; for the act \^'as made 
for the benefit and protection of the successor (i), and the 
mischief is therefore sufficiently suppressed by vac‘.ating 
them after the determination of the interest of the 
grantors; but the ’leases, during the continuance of the 
grantom? not being within the mischief, are not within 
the remedy (A). • 

4. It is also an established rule, that remedial statutes 
are to be more liberally, and penal more strictly, con- 
strued (/). The statute of Elizabeth just mentioned may 
again serve as an example ;*for soon after it was made, the 
master and fellows of Magdalen College granted certain 
premises to the queen, her heirs and successors, on con^ 
ditiou that she should convey the same to a certain person 
i|^ed ; and ^ was contended that this conveyance was 
not restrained" hy the ac| ; fur that by the general rule of 
Jaw the sovereigp is not bound by a statute unless speci- 


(I) caje, 3 ftep. 7 ; 1 College case, It Rep. 73a, 

Bl. Com. 87 i 2 tnst. 110. (A) 1 BI. Com. 87. 

(i) Co, JvhL 45, n, (4), by Harg . ; (/) Ibid. 88. 

Bac, Ab. Leases (H): Mafrdalen 



77 


SECT. III.] OF THE ItAWS OF ENGLAND. 

aUy mentioned; wlilcli the court admitted to he ia njany 
cases true. But as this was a remedial act, and made to 
to suppress wrong, it was adjudged that it* should bind tlie 
queen (/w). As to the stricter manner in which a penal 
act must be interpreted, we may resort to an illustration of 
Lord Bacon’s, that if for ^ certain offence it be enacted 
that a man shall lose his right hand, and some offender 
hath had his right hand before cut off in the *wars ; he 
shall not lose his left hand, but the crime shall rather pass 
without tlie punishment which the law assigned, than the 
letter of the law shall be extended (w). This distinction 
applies, it will be observed, not only to remedial and penal 
statutes properly so called, but, also to those of a lAixed 
kind, which contain both remedial and penal provisions (n) ; 
— the fonner of which will be construed with more indul- 
gence than the latter. To exemplify this we may refer to 
a decision which took place on the 9 Anne, c. 14, against 
gaming. That statute provided, that if any person shall 
lose at any time or sitting ten poimds, and shall pay it to 
the winner, he may recover it back by action within tliree 
months ; and if the loser daes not sue within that time, 
any other person may sue for it and ^treble the value be- 
sides. An action being brought to recover back a* sum 
which had been won and paid, the question was, whether 
the money vfiiB to be considered as won at any one sitting, 
so as to fall within the prohibition of the act, there having 
been an interrupfion to the play during dinner. And the 
court held the affirmative, because the action was not 
brought by a common informer for the penalty, but by the 
doser to regain his money ; and so far as his reimburse- 
ment was concerned, the statute w^as of a remedial cha- 
racter (y). 

(m) Magdalen College case, 11 U may be observed, that tbepenal- 
Uep. 72. • tics of 9 Anp. c. 14, have been re- 

(m) Bac. Maxims, 12. * cently repealed by 8 & 9 Viet. c. 109, 

(o) Platt v. Sherifis of London, s. 15, and the law with Regard to 

Plowd. 36. ga«ung diffe?enity regulated j vide 

(p) Bones a. Booth, W. Bla. 1236. post, bk, vi. c. xrt. 
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5, In the construction of a statute all other such sta- 
futes ought to be taken into ^consideration as have been 
made in pari materia {q). Thus by th^ 7 Geo, II. c, 15, 
it was enacted, that ship-owners, cairjdng goods are not 
to be responsible for losses to such gcwds, incurred (with- 
out their privity) by the miqponduct of tlie master and 
mariners, to any greater extent than the value of the ship, 
with all Jier appurtenances y and the freight. By 26 Geo. 
III. c. 86, they were exempted from liability for loss in- 
curred by robbery of any persons whatsoever, ferther than 
the value of the ship, with all her appurtenances y and the 
freight. By 53 Geo. III. c. 159, s. 1, they were not to 
be answerable for losses arjsing from any act done wthout 
tlieir fault or privity, beyond the value of the ship and 
freight. Upon the last act a question arose, whether tlie^ 
owner of a vessel was answerable for the value of certaiti 
fishing stores belonging to the ship, and lost by an acci- 
dental collision at %ea : and the ooiu*t held him answer- 
able; and remarked, that in subsequent sections of the 
same act, and also in the two preceding acts, which were 
in pari materiuy the words used were ship and all her ap- 
purtenances; m thit the section in question was to be un- 
derstood as the words with all her appurtenances were 
used therein, supp(ising tliat those words w’^ould make any 
difference in the sense (r). This rule, it will be observed, 
applies whether the prior statutes are referred to in the star 
tute on which the question arises, or not.* • They are consi- 
dered, indeed, as all forming one continued enactment («). 

6. .{A statute which treats of things or persons of an 

(?) Bac. Abr. Statute (1), 2, S; see 17 & 18 Viet, c. 125, a 88), 
Ipltea i>. Smart, 1 T. R. 53 j King, having been incorporated in the 
Smith, 4 E. 419 j Duck 9th part of the Merchant Shipping 
Addington, 4 T. R, 447 ; GalCiV. Act, 1854, the three acta mentioned 
l^aurie, 5 Bam. & Crejss. 156. • in the text are repealed by the Mer- 

(r) 0ale v. Laurie, 5 Barn. & chant Shipping Repeal Act, 1854, 
Cress. 166. It may be remarked, s. 14. 

that the substanci af the provisions (t) Earl of Aylesbury c. Pattison, 

in favour of shipdivnerB (as to which 1 Doug. 30. 
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[inferior rank, cannot by any general words be extended to 
t^ose of a superior (^)!] And therefore, inasniuch as tlfe 
statute of 13 Eliz, c. 10, before referred t(t, applied its pro- 
hibition to masters and. fellows of colleges, deans and 
chapters of cathedrals^ masters of hospitals, parsons and 
vicars, or mf other having any spiritual or ecclesiastical 
living,” a bishop was held not to be included within its 
provisions ; for, though he has a spiritual living, he is of 
higher dignity than any of the persons enumerated (m). 

7. Where the provision of a statute is general, every 
thing which is necessary to make such provision elFectual 
is supplied by the common law(ar). And therefore, when 
anything is commanded or prohibited, though only in 
general terms by an act of parliament, and no remedj^is 
expressly given in the event of its provision being violated, 

‘ yet is the party, who sustains an injury by such violation, 
entitled to bring an action for his private relief; and if the 
matter be of public concern, tfiie offender shall besides be 
considered as guilty of a misdemeanor, and liable to in- 
dictment accordingly (y). The law in this case will be 
the same, even though ihe^statute, after the prohibition, 
j)roceods by a separate clause to annte a particular pecu- 
niary penalty to the offence if committed ; for thaf^ will 
not take away the other remedies (-s): ^but v^ere a statute 
merely inflicte a pecuniary penalty for an act not previously 
unlawful, and contains no direct prohibitory clause, no in- 
dictment can hi this case be sustained ; — the only remedy 
is to proceed for the penalty • 

8. A subsequent statute may repeal a prior one, not only 

• 

. (t) l Bla. Com. S8. tery Company, 5 Bing. N. C. 253; 

(«) Archbishop of Canterbury's H. v. Buchanan, 12 L* J. 227. 
case, 2 Kep. 4G b; 2 Hawk. c. 27, («) Per Ashhurst, J., Rexv. Har- 

g, 124. ubi supra; Beckford v, H6o4, 

(x) Bao. Xbr. Statute (B). ?*'. B- 620 ; Hex v. Wright, 1 Ban. 

(y) 2 Inst 131, 163. See the case 513. , 

of the Marshalsea, 10 Rep. 75 5 ; 2 (a) See Rex v. Buck, 2 Str, 670; 

Hale, P. C. 171 ; Rox v, Harris, 4 Rex i>. Wright, ubi supra; Rex v* 
T. R. 205 ; Rex v. Leginham, 1 Robinson, 2 rfurj^ 805. 

Mod. 71 ; Carden v. General Ceme- 
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by e?:press provision to that' effect, but by necessary impli- 
cation; and every statute is a repeal by implication of a 
preceding statute, so far as it is contrs^y thereto (i), for 
leges posteriores priores abrogant ; consonant to which it 
was laid down by a law of the twelve tables at Borne, that 
qmd populus postremum jussit, jdjus ratum eho. But this 
is to be understood only when the matter of the later statute 
is so clearly repugnant that it necessarily implies a nega- 
tive. As if a former act says, that a juror upon such a 
trial shall have an estate of twenty pounds a year ; and a 
new statute afterwards enacts, that he shall have twenty 
marks : — here the latter statute virtually repeals the fomier. 
For if twenty marks be made qualification sufficient, the for- 
mer statute which requii’es twenty pounds is at an end (c). 
But if the acts are such that they may stand together, 
here the latter does not repeal the former, but they shall 
both have a concurrent efficacy. As if by a former law 
an offence be indictable at the quarter sessions, and a later 
offence indictable at the assizes ; — 
hefl^M jimsdHHm of the sessions is not taken away, but 
both have concurrent jurisdiction, and the offender may be 
prosecuted at •eitbeV : unless the new statute subjoins ex- 
press negative words, as, that the offence shall be indict- 
able at the assizes , not elsewhere {d\ 

9. It was formerly the rule, that if a statute, repealing 
another, was itself repealed afterwards, the first statute was 
revived, without any formal words for ''that purpose (e). 
Thus when the statutoof 5 kS Edw. VI. c. 12, providing 
that the matrimony of priests should be deemed true and 
lawful matrimony to all purposeiei^ was repealed by a statute 
i Maiy, St. 2, c. 2, and this latter statute was afterwards 
<||{^ed by the -act of 1 Jac. c. 25 ; it was held that there 

(S') Bac. Abr. Statute (D). ^ee {e) See the Bishop^s case, 12 Rep. 
Paget w. Fo%, % Bing. N. C. 679; • 7 ; 4 Inst. 325; Tattle e. Oritnwood, 
Middlesex Justices. 2 B. & 3 Sing. 493 ; Doe v. Gully, 9 Barn. 

Aiibl, 318. & Cress. 344; Phillips e. Hopwood, 

(c) Jenk. Cene 2,^8. 10 Barn. 8c Cress. 39. 

(rf) Dr. Foster’^s case, 11 Rep. 63, 
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n^ded not any express words’ of revival in king James’s 
statute (though such words ^^re in &ct contained), but that 
the act of Edwajd the sixth was implic<Jly and virtually 
revived (/). But the rule is now different, it being enacted 
by IS & 14 Viet, o* 21, ss. 5, 6, that where any act re- 
pealing in whole or^in part any former statute is itself 
repealed, such last repeal shall not revive the act or pro- 
visions before repealed, unless words be added 'for that 
purpose ; and that where any act shall be made repealing 
in whole or in part any former act, and substituting pro- 
visions instead of those repealed, such repealed provisions 
shall remain in force till those substituted shall come into 
operation by force of the last made statute. 

10. [Acts of parliament derogatory from the |)0wer of 
subsequent parliaments bind not. So the statute 11 Hen. 
VIT. c. 1, which directs that no person for assisting a king 
de facto shall be attainted of trej-son by act of parliament 
or otherwise, is held to be good only al tb common prose- 
cutions for high tneason, but it will not restrain or clog 
any parliamentary attainder (^). Because the legislature, 
being in truth the soverelgn^ower, is always of equal, 
always of absolute authority; it acknowledges no supe- 
rioi' upon earth, which the prior legislature must have 
been, if its ordinances could bind a sub^quent parliament. 
And upon th*e same principle Cicero, in his letters to 
Atticus> treats with a proper contempt these restraining 
clauses, which endeavour to tie up the hands of succeed- 
ing legislatures. When yoil repeal the law itself,” says 
he, you at the same time repeal the prohibitory clause, 
which guards against such repeal (A)*”] 


These are the several grounds of the law of 
in its proper and original extent. There is a 
however, of unwritten law; to which no reference has yet 



(/) The Bishop’s case, 12 Rep. 9, ahrogatur^ quo nyi earn abrogoH cjpor- 
Ig) 4 Inst. 43. L. 8, ep. 23^. 

( h) ** Cum lex abrogatur, illud ipsum 



82 


nmiODtTCTlOK, 


beeti made, But which has loug fomed part of the general 
system, and (though here noticed in the last place) con* 
stitutes one of* its principal divisions. « This is equity; 
which is so termed by way of distinction from the original 
and proper law of England, or (as it. is u^oally called in 
this case) the commn law. JPor tljat piirase (we are to 
observe) is used in two senses— either to express the insti- 
tutions which are not founded on any known statute, but 
on custom only(t), — or those which are distinct from 
equity. Indeed the term serves in both cases to indicate 
that which is more antient, as opposed to that which is 
lesar so ; the statute law being of modem creation when 
compared with that whioh is of immemorial antiquity ; 
and equity being of considerable later birth than some of 
the earlier parts of the statute law. The origin of equity 
may be stated as follows. The antient structure of our 
national jurisprudence (whatever might be its merit in 
other particulars^was singularly defective in compass and 
enlargement of view. It took no account of several sub- 
jects for which it is the duty of civilized judicature to 
provide ; and to others it applied maxims too strict and 
unbending toisatisfy the notions of justice in an advanced 
state of society.* Its judicial remedies were also in some 
cases of a cumbrous and inconvenient character. For 
these evils the progressive introduction of new remedial 
laws by act of the legislature would seem to have been 
the natural remedy. But the course of things was dif- 
ferent. Owing perhaps some peculiar av^Jfe^^ss in 
the early genius ^f the cormtry from change in its legal 
institutions, the law administered between Subject and 
subject, in the antient courts of the realm, was allowed to 
for a tong period of our history with very little 
of a fundamental kind. But new courts were 
to the other hand gradually established with a coBateral, 
some sense, an usurped jurisdiction, in which cog- 
tce was taleen of those subjects which the proper law 
(») Vide sup. ppw 41| 40, 47* 
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of England had overlooked or insnificiently regulated ; 
relief given from the conseq^iences of some of its harsher 
doctrines ; and tlje defects of its judicial methods in cer- 
tain cases supplied. These courts having been at the out- 
set chiefly resorted .to for one of the particular purposes 
above enumerated, the, mitigation of the severity of 
the common law as applied to particular cases, the whole 
system of rules and principles there administered t)l)tamed, 
(without much propriety, but in reference to the liberal 
principle of interpretation applied by jurists to the inter- 
pretation of positive laws (A),) the appellation of equity ^ — 
and soon began to hold that divided empire with the more 
antient, or common law, which it still retains. Jn the 
courts of equity is now administered a very large propor- 
tion of the whole forensic business of the country, (that is, 
in matters of property, for beyond this they have no juris- 
diction); and the extensive objects, in particular, of 
trusts and partnerships^ fall almost exclilBively under their 
management. They are also the proper and regular 
courts to which recourse is to be had, where the object is 
to compel a man to perform his contract, or abstain from 
the commission of an injuiy : and imtil vciy recent 
period they were the only courts available Jor eith^ of 
these purposes, the common law courts interfering only 
so far as to award damages where the breach of contract 
or wrong had been already cohimitted. But the jurisdic- 
tion of the common law courts has been now extended so 
as to embrace the latter of "these* purposes, as will be 
shown hereafter in its proper place (Z). The forms of 

’ (*) Vide 0tip., pp. 75, 76. Redes* theaction is brought And see further 
dale, Plead, in Chan. p. 3* provisions on this subject, 23 & 24 

(/) Vide p^st, bk. v. c, vii. By Viet, c, 126, ss* 32, 33. 

17 &; 18 Viet. c. 125, ss. 79—82, courts of common law aii 
the courts of common law are now witliout any general power to 
enabled, on the application of the force specidcally the p^ormance of 
plaintiff in an action, to issue a a contract. See Benson t). Fanil, 6 
tori/ qf injunction against the repe> £11. & Bl. 373 *,»Nqpis i>. Irish Land 
tition or continuance of the breach Company, 8 Ell. 8i:,Bi. 526. 
of contract or other injury for which 

G 2 
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proceedi^ in the courts of equity are also peculiar to 
dtemselves; and comprise the metliod of requiring the 
defendant to pul in, upon his oath, a written answer to 
the plaintiflTs charge ; a method unknown to the courts 
in which the common law is administered (m^. 

(m) The defendant, however, may hgainst himself, though the case was 
now becompelled in ihe common law formerly otherwise t see 14 & 15 
courts to be examined as a witness Viet. c. 99g et vide post) bk. v. o. x. 



*( 85 ) 


. SECTION IV. 

OF THE COUNTRIES SUBJECT TO THE 
LAWS OF ENGLAND. 

[The kingdom of England, over which our municipal 
laws have jurisdiction, includes not, by the common law, 
either Wales, Scotland, or Ireland,] or Berwick-upon- 
Tweed (a), [or any other part of the Queen’s dominions 
except the territory of England only. And yet the civil 
laws and local customs of this territory do now obtain, in 
part or in all, with more or less restrictions, in these and 
many other adjacent countries; — o:^‘<which it will be 
proper first to take a review, before we consider the 
kingdom of England itself, the original and proper sub- 
ject of these laws. * 

• 

W ales (b) had continued independent; of England, im- 
conquered and imcultivated, in the primitive pastoral state 
which Cassaif and Tacitus ascribe to. Britain in general, fi^r 
many centuries: even fix>m'the time of the hostile inva- 
sions of the Saxons, when the antient and Christian inha- 
bitants of the island retired to those natural intrenchments, 
for protection against their pagan visitants. But when 
•these invaders themselves were converted to Christianity, 
and settled into regular and potent governments, this re- 
treat of the antient Britons grew every day narrqi?|0(, 
they were over-run by little apd little,'gradua% j|l^^ 

(a) See Rex e. Cowle, 2 Suit. (b) As to Wisles, see S95 

850. But England turn frbnd facie —420; Rex v. Cowle, ubi sup. t-4 
includes Wales and Berwick; vide Inst 239; 2*In3L 195; Biwldere. 
post, p. 93. Thomas, Plowd.’121, 123, 123, 129. 
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rfrom one festncsa to another, and by repeated losses 
abridged of their wild independence. Very early in our 
hi^ry we find their princes doing honjage to the crown 
of England; till at length in the reign of Edwa^ the 
first, who may justly be styled the ^nqimror of Wales, ; 
the line of their antient princes was jbohsh^ and the . 
king of England’s eldest son] was created (d) their tatular 
prince; ['the territory of Wales being then entirely re- 
annexed, by a kind of feodal resumption, to the dominion 
of the crown of England (e); or, as the stetute of] 
Wales (/) [expresses h, « terra Wallia cam tncolis suu, 

« privs regi pavfmdaM. saJ^ecta (of which homage was the 
“ a|gn)‘ jam bi proprietatis dominium totaliter et cum inte- 
« ^ate comersa e$t, et corona regni Anglia tanquam pars 
corporis yusdm annexa et unitar By the statirte of 
Wales rery material alterations were also made m divers 
parts of their laws, so a^ to reduce them n^ to the 
English BtandardrVsperaally in the forms of their judicial 
proceedings; but they still retained very much of their 
originhl polity, partic^ly their rule of inhentonce, vits., 
riiat their lands were divided equally among all the issue 
male, and did. not descend to the eldest son ^one. By 
^ther sabseqpent statutes their provincial immunities 
were stm fiirther Ubridged; but the finishing stro^ to 
their independency was given by the 27 Hen. 

VIll c. 26 ; art the time gave the utmost 

advancement to their civil prosperity, by- admit^ thern 
to a trough oommunicatiem of laws with thept^ts o 
Englaiid. Thus were this brave people grai*^ wn- 
qiieiCd the eiyoyment of true library, being insensibly 

king’s eldest son,, Irince of 
'.fWlfewe's 'Hitting. c.xiiU Woles. , , 

; BtatskSton* 8 ( 13^4 be became so- {*) Vangh. 400; Rcxv.Cowle, 2 

comfsa f btttfas Mr. Buw.'SSl. 

esjm- (/) 12 B'lw- 1- Blackstone refers 

■■ acctB%te* thoagb It has erroneoosly in this plaoe to the sta- 

^^^'eB’''llwa 3 fS usilal to create die tute 10 Edw. 1. 
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[^ut upon the same footing, and made fellow-citilSns, with 
their conqiiiesors. 

It is ena(^ ^ .tlm statute 27 Hen.*yiIL c. 26, — 
1. That ihe ionnnion of TTaies shall be for ever united to 
I the kingd{Hn of England. 2. That all Welshmen bom 
\ shall havft the same liberti^ as other the king’s subjects. 
3. That lands in Wales shall be inheritable according to 
the English tenures and roles of descent. 4.. That the 
laws of Ei^land, and no other, shall be used in Wales : 
besides many other regulations of the police of this princi- 
pality. And the statute 34 & 35 Hen. VIII. c. 26, con- 
firms the same, adds fiirther regulations, and divides it 
into twelve shires (^),] a division, it inay be obseried, 
exclusive of the county of Monmouth; which, lliou^ 
formerly part of Wales, had been made, by the 27 Hen. 
VIII. c. 26, just mentioned, one of the counties of the 
realm of England. 

From this time the civil ccmditioaaaf the principality 
has differed but slightly fi:om that of the kingdom at 
large. There were however, until a recent period, two 
partitiulars of distinotion^suf^iently important to deserve 
notice— first, that Wales possessed vrithin^ itself superior 
courts called Courts of Great Session (4), indepqpdqnt of 
the process of Westminster Hall, and was not visited by 
the English ’judges of assize ; secondly, that such of its 
counties and towns as were represented in parliament sent 
each one member only, the usual munber in England 
being two. But by the Act for tha more effectual admini- 
stration of justice, 1 Will. IV. c. 70, the jurisdiction of 
•the Cowts of Great Session was abolished, and it was 
enacted tliat assizes should l)e held in the principality, for 
the trial o^ all matters criminal and civil, in like majpiM - 
and foijn as had been usual for the counties in ' 

{g) By 8 & 9 Viet. c. 11,* the (h) The ptoete4iQgi’.in tib«'ct^ 
manner ofaMigning«/tery« in Widee of Greet SeasioDveN pwtfy regh' 
is regulated and assimilated to that luted hy 13 Ce 3h : 

in England. 
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Axvi. by Act to amend the representation of the people, 
2 Will. lY. c. 45, a new arrangement was made as to the 
return of members for Wales; by the^ effect of which 
three of its counties respectively send two knights of the 
sliiro to parliament, and each of the remaxuing counties 
one. , *1 / 

The kingdom of Scotland (i)— notwithstanding the union 
of the crowns on the accession of their king James the 
sixth to that of England, — continued [an entirely separate 
and distinct kingdom for above a century more, though an 
union had been long projected; which was judged to be 
the more easy to be done], as these kingdoms exhibited at 
the time of the project [a yeiy great resemblance, though 
far from identity,] in their institutions. And this is re- 
marked by Sir E. Coke(;), who points out a conformity, 
in many things, [not only in the religion and language of 
the two nations, but also in their antient law8(^).] As 
to the latter partioular, indeed, this resemblance did not 
exist at the time of the Norman conquest, for the Scottish 
institutions were then, according to the best authorities, 
exclusively Celtic(i), and t^se England, Anglo-Saxon: 
but it had become’ established as soon afterwards aS the 

t 

twelfth ^5entury(9«); and not only continued to prevail at 
the time of tlxe Union, but is even yet in some particularjs 
distinctly perceptible. The diversities of ^ctice, how- 


(*} As to Scotlandi see 4f Inst. 
(PPlnst. S*5. 

(h) Blackstpne says Uiat both 
kingdoms *'were anti^ntly under 
the same goYemment,*’ and cites 
I Jae. Ip Q. Ip as declaring that 
these two mighty, famous and 
kingdoms ‘were formerly 
But when aidf how they he« 
s^eso^ is not stated., 

^ (I) See Hadlam^s Constitutional 
Yol iii. 404, drd ed. 

(m) The most* adtient book of 
Boottish law, callbd Jteghm Majes^ 


tatem (the authenticity of which, 
though once subject of dispute, 
seems on the whole to be sufli* 
oiently established,) hk«o similar to 
the treatise of Olanvi! on {English 
law in the reign of Hen. % that one 
of them is plainly copied from the 
other. There seems Utile reason, 
however, to doubt that Olanvirs is 
the original work. As to these trea- 
tis^, see 4 Inst. 345; Brskine's 
Instit. b. 1, t 1, 8. 32 ; Robertson’s 
Chas. V, vol. i. n. (25); Reeves’s 
Hist Eng. Law, yoI. i. p. 226. 
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ever, in two large and^ independent jurisdictions, and the 
acts of two distinct paiiianients, have in process of tim^ 
naturally tended j» introduce great diversities; to which 
we may add, ait a co-operative cause, the antient alliance 
and coimedacj^ of Scotland with France, where the civil 
law chiefly prevailed. For .to that law the Scottish juria- 
pradenoe ultimately became in many respects conformable; 
and particularly in all that regard contracts and com- 
merce (b). 

To reciu: however to the history of the Union; it ap- 
peared to Sir Edward Coke, and the poMcians of that 
time, to be attended (notwithstanding the similarity of the 
two systems of law) with great difficulties; but [these 
were at length overcome, and the great work was happily 
effected in the reign of Queen Anne(o); when twenty- 
five articles of union were agreed to by the parliaments of 
both nations; the purport of the most considerable being 
as follows ; — that 

1. On the first of May, 1707, and for ever after, the 
kingdoms of England and Scotland shall be united into 
one kingdom, by the naifle ofUjircat Britain. 

2. The succession to the monarcliy of. Great Britain 

sliall be the same as was before settled with yegard tOithat 
of England. \ • 

3. The un||!d kingdom shall be represented by one 
parliament. 

4. There shidl be a communication of all rights and 

privileges between the sul^ects of both kingdoms, except 
where it is othermse agreed. , 

• 9. When England raises 2,000,000t by a land tax, 
Scotland shall raise 48,000Z, 

Ifl, 17 . The standards of the coin, of* weights, 


(») See Erskine’s I&sitit. b. !> 
e. 41. By 19 & 20 Viet c. 60, and 
c. 97, the lavfs of England and 
Scotland have recently been aaaiitR. 


lated on aevoral miacellaiMoaa ;^ntB 
affecting trade and commove; . ; 

(o) See thceack of Union {B Abil 
c. 8) ; and 6 Anna cc. 6, 28. 
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[meaettres> shall he reduced to those of Euglaud> through* 
Out the united kingdoms. 

18. The lawei relating to trade» custonifif^ and the excise^ 
shall be the same in Scotland as in EngWd(p). But all 
the other laws of Scotland shall rcinain in three; tl^ough 
alterable by the parliament of Great Britain* Yet with 
this oautioH) that laws relating to public policy are alter* 
able at the discretion of the parliament; laws relating to 
private right are not to be altered but for the evident 
utility of lire people of Scotland. 

22. Sixteen peers are to be chosen to represent the 
peerage of Scotland in parliamont(y), and forty-five mem- 
bers to sit in the house of commons;] which number of 
commoners has^ however^ 1^ an act of jiarliament passed 
in the year 1832, been raised to fifty-three (r). 

23, [The sixteen representative peers of Scotland shall 
have all privileges of parliament : and aU peers of Scot- 
land shall be pecjssrof Great Britain ; and rank next alWr 
those of the same degree at the time of the union, and 
ahall have all privileges of peers, except sitting in the 
house of lords and voting op the trial of a peer (s). 

These are the pirincipal of the twenty-five articles of 
unio/i, lyhich are, ratified and confirmed by statute 5 Anne 
c. 8 : in wducli staiute there arc also two acts of parlia- 
ment recited ; the one of Scotland (<), whe|^y the church 
of Scotland, and also the four imiversiti*of that king- 
4oin> are established for ever, and all succtoeding sovereigns 
are to take an oath inviolably |p maintain the mitbe ; the 
other of England (a)? whereby the acts of urdlimity pf 
the thirteenth year of Elizabeth and the thirteenth year of 


{p) See Maxwell v, Mayre, I Bla. 
;271, 4 

(f) 6 Ann« e. 23. Ahd see 2 3; 3 
WUl.4, Ufi?i5\ictc.a7; 
^4 35 WVict«.81 , 
(r)2&3WlL4.c.35. (The Act 
t(|f amrnd the representatldb of the 
ia Scotland.) " 

(a) See t*ord fitornington’s caae, 


f 0 tu Eep. 163} Duke of Queens- 
berryN case, 1 Peere Wins. 332. 

(t) 1 W. & M. c. 3 (an Act for se- 
curing the Protestant r^lftion and 
Prqjsbytenan church goverktOent). 

(u) 3 Ann* c. 3 (an Act for se^ 
curing the church of England as by 
1|W established). 
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[Charles the second (except as' the same had been altered 
by parliament at that 'time), and all other acts then hr 
force for the preserration m the churdi England, are 
declared perpeWii and it. is stipulated that every subse- 
^ quent king aihd queen shall take an oath inviolably to 
xmaintain the same within England, Ireland, Wales, and 
the town of Berwidk-upon-Tweed. And it is enacted, 
that those two Acts " shall for ever bo observed ji^s funda- 
mental and essential conditions of the union.” 

U])oa these articles and acts of union, it is to be ob- 
served, — 1. That the two kingdoms are now so inseparably 
uniU'd, that nothing can ever disunite them again ; except 
the mutual consent of both, or the suocessfiil resistance of 
either, upon apprehending an infringement of those points 
M liicli, when they were separate and independent nations, 
it was mutually stipulated should be “ fundamental and 
essential conditions of the union (»).” 2. That whatever 

(v) Tt may be justly doubted very alarming ferment in the minds 
whether even such an infringement of individuals j and therefore it is 
(though a manife&t breach of good hinted above that such an attempt 
faith, unless, done upon the most might endanger (though by no means 
pressing necessity) would of itself destroy) the union. 
dis<iolvc the union; for the bare idea To iUuslrate this matter a little 
ot d state without a power some- farther; an act of parliament jto re- 
whci e vested to alter every part of peal or alter tfie afit of uniformity in 
its laws is the height of political England, or to establish episcopacy 
absurdity. The ii||^ seems to be, in Scotland, would doubtless in point 
that in such an^meorporate mion of authority be sudiciently valid and 
(wblob is well distiptguished by a binding; and notwithstanding fsuch 
very leatped prelate from a/cedsr^^ an act, the union would continue 
altianc 0 f witere such an iniVingemlnt *unbro]?en. Nay, each of these mea- 
would eertalinly rescind the com- sures might be safely and honourably 
pact,) the two contracting states pursued, if respectively agreeable 
arc totally annihilated, without any to the sentiments of the English 
power of a revival ; and a third church or the kirk in Scotland. But 
arises firoiji their coujuactionf In it should i^eem'neitiier prudent^ 
which all ihe rights of sovereignty, pgrhaps consi^fcaP*^ with good 
and particularly that of legislation, to venture u^on either of t|iO«eate|^s» 
must of necessity reside. (See War- by a spontaneous exertion of the m- 
burton^s Alliance, 195.) But the herent powers of parliamentt or at 
wanton or imprudent exertion of the instance S)f •mere individuals, 
this right would probably raise a So sacred, indeed, are the laws 
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[else maj be deemed “ fundamental and essential condi- 
*tibns,” the preservation of the two church^ of England 
and Scotland ih the same state that th^ vere in at the 
time of the imion, and the maintenanee of fhe acts of 
tini&rmify which establish our common prayer, are ex- ^ 
pressty declared so to be. 3^ That therefore any altera^ 
lion in the constitution of either of 'those churches, or in 
the Btui^ of the church of England, (unless with the 
oCnsmt of the respective churches, collectively or repre- 
sentatively given,) would be an infringement of these 
« fundamental and essential conditions,” and greatly en- 
danger the union. 4. That the municipal laws of Scotland 
are ordained to be still observed in that part of the idand, 
unlera altered by parliameht; and, as the parliament has 
not yet thought proper, except in certain instances, to 
alter them, they still (with regard to the particulars un- 
altered) continue in full force. Wherefore the municipal 
laws of Englandaore, generally speaking, of no force or 
validity in Scotland ;] nor, on the other hand, are those 
of Scotland of force or validity in England (x ) ; [and of 
consequence, in the ensuing Commentaries, we shall have 
very little occaaon’to mention, any farther than sometimes 
by iUustfation, the municipal laws of the Scottish 

part of the united- kingdom.] It is however to be ob- 
served, that acts of parliament, passed ji|oe the union, 
extend in general to Scotland, though th^^nntiy be not 
espi‘es8ly mentioned. If it be intended, to exce|^ Scot- 
land, there must be an esprdU proviso to thal.<e(fte, or 
fhe intention of the legislatifre to except it musll^'bther- 
'ttise sufficiently indicated (y). 


. tti«Atioki6d protecting 
<m<i the English ii* 
in the reg^cy 
mi ms, the re*. 
difaMed h'om as* 
I to ^ repeal or alteration of 
} title afit of settlement, 
r) O^r do not eren take 


judicial notice of the state of the 
law in Scotland ; hut (as in the case 
of a foreign country) if lil^ lUesU^ 
upon it happens to arifiis^ Jt is con* 
si/ered as a matter of fyet to he as- 
certained by evidence. (Woodbam 
«. Edwardesy S Ad. & El. 771.) 

(y) V, Cowle, 2 Burr. 853. 
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’ [The town of Berwick-upon-Tweed was originally part 
of*the ku^om of Scotland ; and, as such, was for a time- 
reduced by £4ug Edward tTxe first into the possession of 
the crown of En^Wid ; and during such its subjection, it 
received froin tliat prince a charter, which (after its sub- 
^quent cessioii by Edward Balliol to be for ever united to 
the crown and realm t»f England,) was confirmed by King 
Edward the third, with some additions ; particuliarly that 
it should be governed by the laws and usages whidi it en- 
joyed during the time of King Alexander, that is, before 
its reduction by Edward the first. Its constitution was 
new-modelled, and put upon an English footing by a 
charter of King James the first: and all its liberties, 
franchises, and customs were confirmed in parliament by 
the statutes 22 Edw. IV. c. 8, and 2 Jac. I. c. 28. Though 
therefore it hath some local peculiarities, derived from the 
antient laws of Scotland, yet it is clearly part of the realm 
of England (z), being represeilted bji, .burgesses in the 
house of commons, and bound by all acts of the Britidi 
parliament, whether specially named or otherwise. And 
therefore it was (perhaps superfluously) declared by statute 
20 Geo. II. c. 42, s. 3, that w^ere England only is men- 
tioned in any act of parliament, the same notwithstanding 
hath and shall be “ deemed to comprehend ahd include the 
dominion of ^S^es and town of BeWick-upon-Tweed.”] 
Berwick, howPir, is no part of the county of Northmn- 
beriand(a); but forms, in some sense, a county of itself; 
that is, a county of a ton^lfli^c^orqjte (b)i as to the effect 
of which, the reader is referred to the observations which 
we shall have occasion presently to nfiike when we come 
to explain the nature of counties corporate (c). 

(*) See $ale, Hist. C. L. c. 9 j 860 j Mayor ^j^erwick 
Rex ‘(SeWle, 2 Burr. 853 j Com. uW sup. 

Dig. ScotWsd (B.)j Mayor of Ber- (i) SeeS 

wick «. Shanks, 3 Bing. 459. 109 ; 6 & 7 Will. 4, c. 103, S. 6. ■ 

(a) See Rex i». Cowle, 2 Burr. (c) Vide po|t, 137. 
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As to Irdand (d), its inhabitants, at the time of the con- 
t|tfe8t of the island by Henry the second, were governed 
what they called the Brehon law, so styled fifom the Irish 
name of judges, who were denominated ferehons (e). But 
dn such cofiqtocst, the laws of Engbnd we^ reCcired and 
Sworn to by the Irish nation |issembled at the council of 
Lismore (/). And afterwards [Kin^ John, in the twelfth 
y^ of his re^, went into Ireland and caaried over with 
him mlny able sages of the law ; and there by his lettera- 
patent, hi right of the dominion of conquest, is said to have 
ordained and established that Ireland should be governed 
by the laws of England (g ) : which letters-patent Sir 
Edward Coke apprehends .to have been there confirmed in 
parliament (h). But to this ordinance many of the Irish 
were averse to cohfbrm, and still stuck to their Brehon law : 
so that both Henry the third (i) and Edward the first (/t) 
were obliged to renew the injunction ; and at length in a 
parliament holden at Kilkenny, 40 Edw. III., under Lionel 
Bake of Clarenee, the then lieutenant of Ireland, the 
Brehon law was form^y abolished, it being unanimously 
declared to be indeed no law, but*a lewd custom crept in of 
later times. And yet, even in the reign of Queen Elizabeth, 
the Yil^iiatives ^iD kept and preserved their Brehon law ; 
which is descnbed to have been “ a rule of right un- 
” written, but delivered by tradition from^e to anothet, 
« in which oftentimes there appeared greafmow of equity 
** hi determining^e right hetwe^ party* and party, in 
*• many thmgs repugnant qa|||pboth to God’s .mid 

(<t) A» to IieUnd, teeji Inst 349. (I) A. R. 30 j 1 Rynw If (Sd. 44^!. 

if)4i tmU EAm. Spenset^ {k) A* R,5.— “Pro oo 

IrelftfiAi p« US 13^ tilito q^ibu$ utunturMpbmiiciiht^deteiia^ 
biles eiistuntf et onmi Jteri dissomni, 
A 249. adec quod legos .^efcon/, 

Cr^rv^Jliftmsay, Vaugh. mbU et cmilio nostro ol- 

$ Calvin’s caBa^ pedkns, mdem utendas oono^i^iti legos 
23 ( CaiQ)|i bali% Hall^ Cowp. 4ngUcanas,**^lPryn* Eec. IStA 

^ (/) See iSpensar’fl State of Ireland^ 

I. Ititt. 141. * ubi sup^ 
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[** many’s.” The latter part of this character is alone ascribed 
to*it, the laws before* cited of Edward the first and hia- 
grandson.] ‘ • 

Notwithsta^ditfg this settlement of Ireland, it was only 
entitled the dominion or lordship of Ireland (wi), and the 
king’s style was no other Aan Dominm HBemia, lord of 
Ireland, till the thirtyithird year of King Henry the eighth, 
when he assumed the title of king, which is recognized by 
act of parliament, 35 Hen, VIII. c. 3. But [as Ireland 
was a distinct dominion, and had parliaments of its own, 
it is to be observed, tliat though the immemorial customs, 
or common law, of England were made the rule of justice 
in Ireland also, yet no acts of the Englirfi parliament, since 
the twelfth of Kin^ John, extended into that kingdom ; 
unless it were specially named, or included under general 
words, such as, “ within any of the king’s dominions.” And 
this is particularly expressed, and the reason given, in the 
Year Books («); where it is saiS, “ a lax granted by the 
“ parliament of England shall not bind those of Ireland, 
because they are not summoned to our parliament and 
again, “ Ireland hath a parliament of its own, and maketh 
“ and altereth laws ; and our statutes do not bind them (o), 
“ because they do not send knights to our par|jaanent i 
“ but their persons are the king’s subjects, like as the 
“ inhabitants ^ Calais, Gascoigne, and Guienne, while 
“ they continiil'^d under the king’s subjection.” The ge- 
neral run of latvB, enacted by the superior state, are 
supposed to be calculated{|l|||l its Own internal government, 
and do not extend to 1^ distant dependent countries, 
which, bearing no part in the legislature, are not therefore 
in its ordinary and daily, conteu^lation. But when the 
sovereign l^riative power sees it hecessary to extend, ij^, 
care auy <rf its subordinate jdominions^^d meulm|ii|>; 

(«) Stat Hibertiiw, 14 Hen. 3. following pa^ihWiii, vfc. "(vihlch 
(n) 20 Hen. 6, 8 ; 2 Rieh. 3, 12. is to be underatooA vnlm 
(«) Lord Coke, citing this in Cal- named}.” * • ' 

vin’s case (7 Rep. 22), inserts the • 
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[them expressly by name, or includes them under general 
-words, there can be no doubt but then they are bound by 
its laws (/>). ‘ 

The original method of passing statu’tcs in Ireland was 
nearly the swe as in England, the chief governor holding 
parhaments at his pleasure, which enacted' such laws as 
they thought proper (q). But an ifl use being made of 
this libe^, particularly by Lord Gormanstown, deputy- 
lieutenant in the reign of Edward the fourth (r), a set of 
statutes were there enacted in the tenth year of Henry the 
seventh (Sir Edward Poynings being then lord deputy, 
whence they are called Poynings’ laws), one of which (s), 
in order to restrain the power as well of the deputy as of 
the Irish parliament, provides, — 1. That, before any par- 
liament be summoned or holden, the chief governor and 
council of Ireland shall certify to the king, under the 
great seal of Ireland, the considerations and causes thereof, 
and the articles ofj;he acts proposed to be passed therein ; 
and 2. That after the king, in lus council of England, 
shall have considered, approved or altered the said acts or 
any of them, and certified them Jback under the great seal 
of En^and, and shall have given licence to summon and 
hold a^ porliainent, then the same shall be summoned 
and*held; and tke^ein the said acts so certified, and no 
other, shall be proposed, received, or rejected (t). But 
as this precluded any laws from being proposed but such 
as were pre-conceived before the parliament was in being, 
which occasioned many inc<)(||||||^ and msde fre- 

quent dissolutions necessary,] u^was afterwards provided 
by the Irish statutfe of 3 & 4 Ph. & Mary, c. 4, [that any 
new propositions might be certified to England in the 
U$usl*''lb(rms, eyen after the summons and during the 
pCEHlion of parh^ent ] StiU, however, [there was nothing 

(p) Teu Book, 1 £(ea< 7,S t Col- (f) Cap. 4, expounded bj i St 4 
'Vim’S ease, 7 Bep. 22. Ph. & M. e. 4. 

(V) Irieb Stub 41 EUz. st. S, c. 8. (i) 4 Inab SBS. 

<«•} m 10 Hou. 7,0.23. 
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[left to tlio parliament Ireland, Init a bare negative or 
power of rejecting, not of proposing or altering, any law.] ^ 
But the usage aft<^war(l<=t was, iliat bills wen* often framed 
in eitlier hou's'c, under the Uenoraination of heads for a 
bill or bills:” %nd in that shape they were offered to the 
consideration of the lord lieutenant and privy council : 
who, upon such paAiamentary intimation, or otherwise 
upon the a])plication of private persons, received and 
transmitted such lieads, or rejected them without any 
transmiss||^;l to England. With regard, how^over, to 
“ Poynings’ law” in ])ai'ticular, it could not be rej^ealcd 
or susp(‘ndod unless the bill for that jmrpose, before it was 
certified to England, wwo approved by both houses (w). 

[But the Irish nation, being excluded from the benefit 
of the English statutes, were de])rived of many good aiid 
profitable laws, made for the improv'^emont of the common 
law : and the measure of justice pi both kingdoms becom- 
ing no longer uniform, it was therefore (?nacted by another 
of Poyniiigs’ laws” (a), that all acts of })arliamont, before 
made in England, should be of force within the realm of 
Ireland (y).] But by thd same rule, that the people of 
Iiclai'd were not bound by acts of the English parliament 
jias'Hod hfore this enactment, and not speoially naming or 
I’efcrring to Ireland, so they were not 15bund by such acts 
of parliament passed after this enactment (c). And on 
the other hand it was equally clear that where Ireland was 
particularly named, orinokyded under general words, they 
were bound by such acts d(|»fliamefrt. [For this follows 
from the very nature and constitution of g dependent state: 


(u) Irish Stat. 11 Eli2* si. 3, c 8. 
(dr) Cap 22. 

^ iy) 4 Inst. 331. 

(Sf) 12 Hep. H2. By the Act, 
however, of the Irish parliHineQt, 
21 & 22 Geo. 3, o. 4$, (Yelvertoti's 
Act,) It was enacted, that certain 
statutes then made ih England or 
Great Britain, relating to the sub> 
VOL. I. 


jects therein enumerated, save so 
far as the same (lad been altered or 
lepcaled, should be accepted, UEp4^ 
and* txecuied in'^5*%sl,gjid* A 
vious Act of ahe same parllsiVient 
(21 & 22 Geo. 3, c. 47, would 
seem to repeal the provisions of 
10 Hen. 7, a 4, W 3 & 4 Pb. & M. 
c. 4. 
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[dependence being Tery little else but an obligation to pon- 
•forra to the will or law of that superiw person or state 
upon yMch th*e inferior depends. Th^ original and true 
ground of this superiority, in the present case, was what 
we u«t»aUy call, though somewhat improperly, tjie right of 
conquest : a right allowed by the law of nations, if not by 
that of nature ; but which in reasoA and civil policy can 
m^n nothing more than that, in order to put an end to 
hostiHties, a compact is either expressly or tacitly made 
between the conqueror and the conquered, that, if they 
will acknowledge the victor for their master, he will treat 
them for the future as subjects, and not as enemies (a). 

But state of dependence being almost forgotten, 
and ready to be disputed by the Irish nation, it becaihe 
necessary to declare how that matter really stood; and 
therefore by statute 6 Geo. I. c. 5, it was declared, that 
the kingdom of Ireland ought to be subordinate to, and 
dependent upon, -the imperial crown of Great Britain, as 
being inseparably united thereto; and that the kings 
majesty, with the consent of the lords and commons of 
fjreat Britain in parliarqpnt, had power to make laws to 
bind the people of Ireland.] 

Jt was not .only the parliamentary constitution of 
Ireland that wassthus placed in a state of dependence; 
the same kind of inferiority attached to her courts of 
justice, ti^om which there was an ultimate resort to 

courts, [and a writ of error {va the nature, ^ jan 
. lay feom the Bench in Ireland w© 

Kn^s Bench in England (i), and m appeal iNwi tlw 
%J)«ncery in Ireland immediately to the House of Eords 
ii®r«;<-.*it bwg also expressly declared, by the 6 Heo. I. 
0 . 5, that the p^rs of Ireland have no jurisdiction 
',jVii^.'r«i^rm ar^vetee any judgments or deos^-what- 
it was maintajped to be a wrd 

(a) Puff, Law of iSlalioM, viiUS, Hen. 8 s es appear* by tbe antient 
, book </ Cmrht 

Thii wat law in the time of c, U Bey. 
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nefeessary constitution J[n all inferior dominions, that the 
appeal from their courts in the last resort should be to the 
courts of the superior state, and this for two reasons: 
1. [Because otl^^dse the law appointed or permitted to 
such inferior^ dominion might be insensibly changed 
within itself, without the assent of the superior. 2, Be- 
cause otherwise jud^ents might be given to the disad- 
vantage or diminution of the superiority ; or to make the 
dependence to be only of the person of the king, and not 
of the crown of England (c).] 

The time however at length arrived when Ireland, im- 
patient of a subordinate position, was enabled to assert her 
rights as a free and independent state. The statute of 6 
Geo. I., before mentioned, having been first repealed (d); 
it was by 23 Geo. III. c. 28, declared that the parliament 
and courts of Ireland had an exclusive right as to all mat- 
ters of legislation and judicature^in that country ; and this 
emancipation was followed at no distant period by the 
great measui’c which incorporated her (like Scotland) as 
an integral part of the British dominions. 

Of the airicles of the Adt of Union with Ireland (39 & 40 
Geo. III. c. 67) the most important parts aj?e these : — 

1. That the kingdoms of Great Britaiu and ^Ireland 
shall, on the 1st day of January, 1801, •and for ever after, 
be imited into one kingdom, by the name of the United 
Kingdom of Great Britain and Ireland. 

2. That the succession to the imperial crown shall con- 
tinue in the same matineiHil that to the crown of Great 
Britain and Ireland stood before limited, 

• 3. That there shall be one parliament, styled the Par- 
liament of the United Kingdom of Great Britain and 
Ireland. ^ 

4. Ihat the I^ords spiritual pf Ireland*»*l^ rotation 
sessions, and twenty-eight Lords temporal m Ireland, 
elected for life by the peers of Ireland, shall sit in the 

(c) Vaughan, 402 j I Bl. Com. (d) By 22 (?eo.^3* c. 

104. 

h2 
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House of Lords, and one hrxndrcd commoners — to whom 
iSve more have now been added by a later act of parlia- 
ment (e)— shall' be the number to sit in the House of 
Commons on the pait of Ireland : that ln^peer of Ireland, 
not elected one of tlie twenty-eight, may sif in the House 
of Commons ; but while so sitting shall not be entitled to 
privilcige of peerage, or to be elected one of the twenty- 
eight, or to V ote at such election ; and that all the lords 
spiritual and temporal of Ireland (except those temporal 
peers who may lie members of the House of Commons,) 
shall have all privilege of peerage as fully as those of 
Great Britain ; — the right of sitting in the House of Lords 
(with its attendant privileju's) only excepted. 

5. That the churches of England and Ireland shall be 
united into one Protestant episcopal church, to be called tin* 
United Church of England and Ireland ; that the doc- 
trine, worship and discipline shall l)e the same ; and that 
the continuance and preservation of the united church, as 
the established church of England and Ireland, shall l)o 
deemed an essential and fundamental part of the union ; 
and that in like manner tjie church of Scotland shall r(>- 
mainthe same^as established by the acts of Union of Eng- 
land and Scotland. 

6. That the subjscts of Great Britain and Ireland shall 
be entitled to the same privileges with regard to trade and 
navigation (/), and also in respect of all treaties with fo- 
reign powers. 

That the future* expcndjilkre of the united kinj^om 
shall be defroyed in such proportion as parliam^t shall 
fhom time to time deem reasonable, according to certain 
rules prescribed for that purpose in the Act. 

8. That all the laws and courts of each kingdom shall 
Temain the as already ostahlishod, subject to such 
fdteratiottfflhy the.unitcd parliam^jut as circumstances may 

(e) 2&8 'Si'iU. 4, c 88 (an Act (/) See Attorney.Gencral v. 
^^4iniend the re|A^s9utetiort of the M^KenziOt H Pnee, 2H4* 

Ac of Ireland). 
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require; but that all writs of error and appeal A^liich 
rnight then have been ^decided in tlic House of liords of 
either kingdom, shall be decided by the House of Lords 
of the united kii^donL 

Since the igjimn all acts of parliament extend to Ireland, 
whether expressly mentioned or not, unless that portion of 
the united kingdom be expressly exc(‘pted, or the intention 
to except it be otherwise plainly shown. 

[With regard to the other adjacent Islands, which are 
subject to ihe crown of Great Britain, some of them (as 
the Isle of Wight (^), the Isle of Portland, the Isle of 
Thanct, &c.) are compiised ^vithin some neighbouring 
boimty, and arc tlierefojc to be looked upon as annexed 
to tli(i mother island and part of the kingdom of Eng- 
land (A). But there are others which require a more par- 
ticular consideration. 

And tirst, the Isle of Maif(i) is a distinct temtory 
from England, and is not governed by our laws; neither 
doth any act of parliament extend to it, unless it be parti- 
cularly named therein, and then an act of parliament is 
binding there ( y). It was foimerly a subordinate feuda- 
lor> kingdom, subject to the kings of Norway then to 
King Jolin and Henry the third of England; afterwards 
to the kings of S(‘otland ; and then again to the crown of 
England; and then at length we find King Henry the 
fourth claiming*the island by riglit of conquest, and dis- 
posing of it to the Earl 0i Northumberland; upon whose 

(^) The Isle of Wight, for the 18 & 19 Viet. c. 96, s. 24, it is made 
• purpose of parltameniary r^resenta* part of the United Kingdom for 
tion, is a county of Uself, separate toms purposes, but with a saving as 
from Hampshire, and returns one to^rights then existing. As to court 
member j (see 2 Will 4,c, 45, s 16 ) of probate colnmissionets there, fcm 

(H) Cora/Dig. Navigation, E. 6 j & 22 Vic^ c. a. td 

4 Inst, 287. harbours there, 28 i;^4 Viet. c. 

(i) Com. Dig. Navigation, ^ , 2 ; As to costs to and from the Crown 
Co. Litt. 9 a; Calvin’s case, 7 liep. in revenue proceedings there, 2$ 
21 ; 4 Inst. 283, Vict, c, 14, • • 

(;) 4 Inst. 284; 2 And. 116. By 
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[attainder it was granted (by the name of the loi'dgliip of 
Man) to Sir John de Stanley hy lettera^atent 7 Hen. 
IV. (A). In hiS lineal descendants it continued for eight 
generations, till the death of FcrdluandoVEarl of Derby, 
A.i>. 1594; when a controversy arose conleming the in- 
heritance thereof between his daughters and William, his 
surviving brother; upon which, and a doubt that was 
started concerning the validity of the original patent ( 1 ), 
the island was seized into the queen’s hands, and after- 
wards various gi’ants were made of it by King James the 
first; all which being expired or surrendered, it was 
granted a&csh in 7 Jac. I. to William Earl of Derby, and 
the heirs male of his bod\, remainder to his heirs 
general; which grant was the next year confirmed by act 
of parliament, with a restraint of the power of alienalion 
by the said Eari and his issue male. On the death of 
James, Earl of Derby, A.D. 1735, the mule line of Eail 
William fiuling, the Diilce of Atholl succeeded to the 
island as heir general by a female branch. In the- mean- 
time, though the title of king had long been disused, the 
Earls of Derby, as lords of Man,«had maintained a sort of 
royal authority tlicrehi, by assenting or dissenting to laws 
and raeijsising an^ appellate jurisdiction. Yet, though no 
English writ, dr process from the courts of Westminster, 
was of any authority in Man, an api>eal lay fi om a decree 
of the lord of the island to the king of Great Britain in 
oounoil (m). But the distinct jurisdiction 'of this little suh* 
ordinate royalty being found inoanveniont for the purposes 
of public justice, and for the revenue, (it affording a qom- 
raodious asylum for debtors, outlaws and smugglers,) au-- 
thority was given to the treasury by statute 12 Geo. 1. 
c.^ 29, to purchase the interest of the then proprietors for 
the ns© of thecjpwn ; which purchaso was at length oom- 
l^leted in J765, and confinned by statutes 5 Goo. 

III. eg, 26 and 39, whereby the whole island and all its 

I Srlden, Tit IIoS. 1, 3, (m) Cbmtianv.CorrM, I P.Wni*. 

0 Cwnden, Klir k n. IdOt. 333. 
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[dependencies so granted as afcfr(^said, f evcopt the landed 
property and some other riglits of the Ailioll family^) are* 
unalienably vested in the crown («), and Subjected to the 
regulations of ^j^Britis)) e.vcis('(o) and customs (;?). 

The islands of Jersey, Gucnisey, Sark, Alderney, and 
their a])pendages ( 9 ),*] often called tlio Cliannel Islands, 
[were parcel of the duchy of Normandj, and wej;e united 
to the crovn of England by the first princes of‘ the Nor- 
man line. They are governed by their own laws, whi(‘h 
are for the most part the ducal customs of Normandy, 
being collected in an antient l^ook of %ery great authority, 
intituled Le Grand Coin* n mu > ^r). The queen’s writ or 
]>rocess from the courts of Westminster js] in ordinary 
cases (a) [of no force in these islands; but her commission 
is (0* Th(^y are not bound by common acts of the English 
])arliament, unless particulaily named. All causes are 
originally determined by their own officers, the bailiffs and 
jurats (jrf‘ the islands ; but appeal lies from them to the 
sovereign in council in the last rcsori.l 


From tliesc adjacent islands we may now extend our 
\ie\\ to the more distant possessions or (fependepcies of 
the British crown in various quarters <4 the globe. Most 
of these are usually called colonies, and whenever in the 
course of what follows tliat term is used, it is to be under- 


stood as referrinjf to them all. 

(n) An addiuonal compeiibation 
for this cession was afterwards granted 
to the Duke of Atholl by 45 Geo. 3, 
e. 123. And see 6 Geo. 4, e. 34. 

(a) Sec 7 & 8 Geo. 4, c. 53, s. 3. 

(p) See 16*& 17 Vict, c 107, ss. 

9, 10, 346—855; 18 & 19 Vict. c. 
96, ss 12, 23, 24, C. 97. , 

* (q) As to these, see 4 Inst. 2S6 ; 

Calvin’s case, 7 Hop. 20 b ; Martin 
V M’Ciilloch, 1 Mooie, Pnv. Counc. 
llcp 308. 


Colonies are no part of the 
(r) Sec Hale, Hist. Com. Laty» 

C.6. 

(*) 4 Inst. 286. It may be ob- 
served, however, that a writ of habeas 
corpus ad subjiciendum lies into the 
channel islands under the provisiowi 
ofJSl Car. 2, c. and 56 Gee* 0^ 
100, Carus, Wilson 8^se, 7 Q. B* 
984 , (vide po<»t, vol. iv. p. 27.) 

(t) As to appointing court of pro- 
bate comtnissidncfs there, see 21 8&22 
Vict c. 95, s. 30,* 
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mother country, but distinct though dependent) domi- 
fiions. In general, they are eitter gained from other 
states by conquVist or treaty ; "or else they are acquired by 
right of occupancy only, that is, by fim^g them desert 
and uncultivated, and peopling them frjfm.the mother 
country. 

[Both these rights are founded upon the law of , nature, 
or at leasjb upon that of nations. But there is a difference 
bet^reen these two species of colonies with respect to the 
laws by which they are bound.] For in conquered or 
ceded countries that have already laws of their own, these 
laws remain in force until changed by competent autho- 
rity (u), and the common lnA\ of England, as such, has no 
allowance or authority there : while, on the other hand, 
[it hath been held (u), that if an uninhabited country be 
discovered and planted by English subjects, all the Eng- 
lish laws then in being*— which are the birthright of every 
subject (x) — are immediafely there in force. But this 
must be understood with very many and very gi*eat re- 
strictions. Such colonists carry witlt them only so much 
of the English law as is applicable to their own situation 
and the condition of an infant colony ; such, for instance, 
as the general tules of inheritance, and of protection from 
personal injuries* i.J'he artificial refinements and distinc- 
tiqns incident to the property of a great and commercial 
people, the laws of policy and revenue (such especially as 
aijO. enforced by penalties), the mode of* maintenance for 
the ^tablished clergy,, the jurisdiction of spiritual courts, 
^md a multitude of other provisions, are neither neces^ry 
now^nTement for them, and therefore are not in force.] . 

, Tlfe sovereign exercises, as to colonies of every descri|)-' 

; («) Cam|)Wlv. Hrfll, Cowp. 204} vin's case, 7 Eep. 17 b ;) but that 
i Vaughan^4 dootfbte is of quesdojmble tstttbority. 

said that (Campbell v* Hall, ubi sup.) 
i laid dawn m the text is Blankard p. Galdy, Salk. 411 } 

exception of such laws S. C, 4 Mod. 2.15} Smith v» Brown, 
fas ^are contriuy#tQ«the Chriatian Salk. 066* 

'iteligidU or i^turalanorality (Cal- (a) See 2 P. Wms. 75* 
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tion, the right of appointing governors, and of Issnlng 
warrants for the appointment of oflScers, whether jiidiciat 
or administrative The* right of legislation, too, is 
in some cases VMcd in the. Crown ; for any colony which 
has been acqiy^d hy conquest or cession is subject to 
such laws as the sovereign in council may impose (z), or 
to such as may be^ imposed by any legislative council 
established in the colony under the royal anthority. 
This does not extend, however, to colonies acquired by 
occupancy: for in these the Crown possesses no such 
legislative right. The sovereign may, nevertheless, in any 
colony, however acquired, direct the governor to summon 
a representative assembly, among the inhabitants 

fhemselvcs, for the purj)Osc of interior legislation ; and it 
is an established principle, that a conquered or ceded 
colony, to which the Crown has once thus granted a repre- 
sentative legislature, is no longer subject to legislation by 
the Crown (a). Such would seem, in a general point of 
view, to be the extent of the royal power in the colonies 
acquired either by conquest, cession or occupancy ; but in 
connection with this subject, it is proper also to notice the 
Act of 6 & 7 Viet. c. 94, passed, as it wt)uld appear, chiefly 
to j)ro\dde for places acquired by other means, — by which, 
— after reciting that, ^^by treaty, capitulation, grant, usage, 
suflerance, and other lawful means, her majesty hath 
power and jurisdiction within divers countries and plades 
out of her donlinions, and that doubts had arisen how 

(y) As to the colonial chureJt esta- * Sierra Leori^ Natal, Graham’sTown, 
lishmenti we may observe here, that, Quebec, Siontreab Toronto, Nova 
of late years, bishops have been ap- Scotia^ Frcaericton, Newfoundland, 
pointed for the colonies; as to whom Rupert’s Land, Jamaica, Barbados,^ 
see 59 Geo. 3, c. 60 ; 8 & 4 Viet c, Antigua, Guiana, Sydney, New* 
33; 5 & 6 Vkt c. 4, c. 119; 15 & castle, Melbourne, Adelaide, 

16 Viet CO. 62, 58, 88; 16 & 17 rngDia, New Zealand, 

Vict. c. 49; 19 & 20 Viet. c. 115, Jerusalem. , 

«. 4, Tbe following are colonial («) Calvin’s case, 7 Rep. 37 b; 
dioceses:-— Calcutta, Madras, Bom- Campbell v. Hall, Cuwp; 1211. 
bay, Colombo, Mauritius, Victoria (u) CtunpbWl 0. uM ; 
(Hong Kong), Labuan, Cape Town, Att.-Gen. v, Stevj^rt, 2 Meriv. 15S. , 
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" fesT the exercise of such {)ower and jurisdiction was con- 
** trdUed hy and dependent on the laws and customs of 
this realm, ahd that it was expedient that such doubts 
“ should be removed,” — it was enactet^that it shall be 
lawful for her majesty to exercise any poijser. or jurisdic- 
tion that she may have within , any country or place out of 
her dominions, in the same and in a's ample a manner as 
if such power or jurisdiction had been obtained by cession 
or (X>nquest: and that everything done in pursuance of 
such power or jurisdiction, in any place out of her majesty’s 
dominions, shall within her dominions be deemed to be, 
to all intents and purposes, as valid as if done according to 
the local law then in force, within such place ; and further, 
that if in any proceedings, civil or criminal, it shall be- 
come necessary, in the opinion of the presiding judge, to 
produce evidence of the existence of such power or juris- 
diction, questions properly firamcd shall be transmitted to 
a principal secretary of state, and his answer shall be final 
and conclusive evidence of the matters therein contained, 
and required to be ascertained thereby (5). 

Such being the nature of the authority of the Crown in 
our colonial possesfeiotts (as to which authority we may ’ 
add Jhat it is exegreised through the agency of a principal 
secretary of state, called secretary of state for the colonies), 
it is almost superfluous to remark that they are all, under 
all (flicumstances and whatever may be their political con- 
srittdiou, tot^t to the legislative control of the Brirish 
partiatneat. It was the exiercise by parliament of this 
gener^ ri^ht, for%ie particular purpose of raising a re- 
venue colonial tuation, that led to that &ibdu8 dii^fmte 
between fhe mother country and her North American 
provihees^ which ultimately terminated in their independ- 
^The existence pf the in this, as m other 

Viet- 0* 8. 3. S«e mthin the kiiigdoia of Siam, . 

7ot to confirm an (c) By 22 Geo, 3, Ce 46, his ma- 
III ooncerninf^ the ex- jeety wae empowered to conclude a 
of juriadietion in matters truce or peace with these colonies ; 
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cases, was during the controversy asserted by an act of 
the 6 Geo. III. c. 12, wliich declares that all his inaje^y’s • 
colonies or plantot^s in America are, and’of right ought 
to be, subOTdina^p to, and .dependent upon, the imperial 
crown and parlilroent of Great Britain; who have full 
power and authority to make,laws and statutes of sufficient 
validity to bind the colonics and people of America, sub- 
jects of the crown of Great Britain, in all cases whatever. 
It was, however, ultimately thought expedient to disclaim 
the exercise of the power of taxation as regarded America: 
it being declared by another act of the British legislature, 

( 18 Geo. III. c. 12,) that, from and after the passing there- 
of, the king and parliament of G^'eat Britain wiU not im- 
pose any duty, tax, or assessment whatever payable in any 
of his majesty’s colonics, provinces, or plantations in North 
America, or the West Indies, except only such duties as 
it may be expedient to impose for the regulation of com- 
merce (rf); — the net produce of Such duties to be always 
paid and applied to and for tire use of the colony, province 
or plantation in which the same shall be respectively levied, 
in such maimer as other duties wUected by the authority 
of the respective general courts or general assemblies of 
such colonies, provinces, or plantations,. are ordinarily gaid 
and applied. • 

Though it is competent to parliament to legislate fmr the 
colonies, yet a colony is not considered as affected by acts . 
of parliament pasted after its acquisition, and while it is 
subject to other legislative authority^ (whether that of the 
sovereign in council, or of a local couJbil or {Miseinbly,) 
unless it be mentioned in the Act, by name, or by general 
description, such as “ the colonies,” or “ the West In- 
dies” (e) ; or -unless the Act be, in its nature, obviqusly in-, 

and by a definitive treaw signed at in ^le SI Geo. 3, c.31i a 46, 

Paris, 8rd September, 1788, acknow- to Canada. , ■ ■ , ' ! ' ' *' 

ledged the United States of Amenca (e) See Btankard«,GaMyi41itad. 
to be free, sovereign and inde- 215; 2P.Wms.7S; Rex dYan^ani 
pendent. 4 Burr. 2500. • • 

(d) See the recit&l on this subject 
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tended to affect all our possessions. But, in a colony 
• accfhired by occupancy. Acts passed before its acquisition 
come into forc^ immediately upon th^ event, as part of 
the general law of England, .(as to allNj^rovisions at least 
not unsuitable to its social circamstanc^)-r-though it is 
othendse in the case of a colony won by conquest or ces- 
sion, which remains (as we have seen) subject to its own 
preexisting laws, and is not in general affected by statutes 
of the united kingdom passed before its acquisition. 

Such being the general principles of law applicable to 
colonies, we may next advert to tlie actual constitution of 
those which at present belong to the British Crown (/), 


(/) Of the statutes applicable to 
these we may here enumerate the 
following : — 

Africa {Coast of\ 6 & 7 Viet. c. 
13 ; 21 & 22 Viet. c. 35 ; 23 fit 24 
Viet. c. 121* America (certain North 
Western territories of)> 22 & 23 Vict. 
c. 26. Australian Colonies ^ 13 & 14 
Viet. c. 59 i 18 & 19 Viet. c. 56f 
23 & 26 Viet. c. 1 1. Australia (South), 
4 & fi Will. 4, c. 93 ; 1 & 2 Viet. c. 
60 } 6 6 Vkt. c. 61 j 18 & 19 Viet 

36] 24 & 23 Vitt. a* 44. Amtra^ 
lia (Wesiem}, 10 Geo, 4, c. 22 ; 9 & 
10 Viet, c. 33. JBrii^ifi Columhia, 
21 k 22 Viet c. 99 ; 22 & 23 Viet 
e* 26t 1» 2, 4. Cmadai 43 Geo. 3. 

^ 11^ j 1 & 2 Gep. 4, c. 66 ; 8 & 4 
Vi4' J 6 & 6 Viet. c. 118; 10 
s I'ilfJefc c;71 ! n& 12‘Vict.c.» 

fc-lSs 16 & 17 
Viot”iB,'at{ 17 & 18 Viet. c. 118; 
1S & 19 VWt. C.66; 19 S 20 Viet. 
«.'93 ; 20 ji; 21 Viet. c. 34 ; 22 & 23 
yiet c* lO^ e. 26. Falkland Islands, 
7 Viet c. 13; 23 & 24 Viet 
yp. 45^. Kong, 6 8c 7 Vief* c«, 

t'jfp f 22 & 23 Vict*c. 9. Ionian 
20 Viet c. 4 ; 23 & 24 Viet 
; e* 86. Neuf Jbrmstf>kk, 20 k 21 
'Viet, 34. Neutfoundland, 5 ik G 
Viet* c. 120; 9 Se 10 Viet. c. 3, 
43 j id fit 11 Viet, c. 1, c, 44; 


12 Sr 13 Viet. c. 21. New South 
Kales (and Van Diemen's hand, now 
called Tasmania), 9 Geo. 4, c. 83 ; 

6 fit 7 Will. 4, c. 46; 7 Will. 4 fir 

1 Viet c. 42; 1 & 2 Viet c. 50; 

2 & 8 Viet. c. 70 ; 3 &: 4 Viet, c, 62 ; 
4 & 5 Viet c. 44 ; 5 fir 6 Viet c. 76 ; 

7 & 8 Viet c. 74; 12 St .13 Viet. c. 
22, c. 52 ; 18 Se 19 Viet c. 34, c. 55, 
s. 3, c. 56 ; 24 fit 25 Viet c. 14, 
SI?. 1, 4. New Zealand, 3 & 4 Viet, 
c, 62; 9 fir 10 Viet c. 103; lOSt II 
Viet c. 112; 11 k 12 Viet c. 5; 

12 & 13 Viet c, 79; 13 fit 14 Viet 

c. 70 ; 14 & 15 Viet cc. 84, 86 ; 15 
& 16 Viet c. 72; 20 & 21 Viet 
cc. 51, 52, 53 ; 24 & 25 Viet. cc. 30, 
52 ; 25 Sr 26 Viet c. 48. Norfolk 
Island, 0 Si 7 Viet, c, 35, Prince 
sf Wales Island, Singapore and Ma-, 
lacca, IS fir 19 Viet. c. 93* QaebeCi 
15 fir 16 Viet, c* 33. hand, 

24 fir 25 yict c. 44. Sierra heme, 
24 & 23 Viet c, 31. VancouveVs 
Island, 12 fir 13 Vkt c. 48 ;. 21 k 22 
Vkt e* 99, s* 6* Van Diemen's hand , 

3 fit 6 Viet c. 18 ; 8 & 9 Viet c. 93 ; 
lO^fit 11 Viet c. 37 ; 18 fit 19 Viet 
c. 66 ; 24 fit 23 Viet. c. 32. Victoria, 

13 fir 14 Viet. c. 39; 18 fit 19 Viet 

cc. 53, 56 ; 22 fir 23 Viet c. 1 2. 7'»- 

hago and Trinidad, H Sc 12 Viet 
c. 22. Moreover with y^spect to the 
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*And here a great variety is observable. In every case 
thSy are subject to a local governor, the representative and • 
deputy of the sovemgn, who acts under theP royal commis- 
sion and the roy^instnictjons, by which the commission 
is usually accojj^panied. In every case, too, the law is 
administered by local judges, deriving their authority fi*om 
the crown ; and an appeal is universally allowed from tlic 
decision of those judges to the sovereign in council, here 
in England (^). But in other particulars our present 
colonies differ widely from each other in their plan of 
government, some of them having received the gift of 
English laws, others remaining subject to the codes of 
foreigners, their fonner masters; some remaining under 
the legislative power of the crown itself, and others re- 
ceiving their laws from a local legislative council, or from 
representative assemblies, established by authority of the 
crowm or of parliament. With respect to those possess- 
ing assemblies of this descriptiofl, (which are a numerous 
class,) it may be said that their whole interior polity is 
in general closely modelled upon that of the mother 
country. For ha ving a •governor (the representative of 
royalt\ ), and royal courts of justice/ they have also a 
local council, fonning a sort of iipper houSe, in addition 
to their general assembly, correspondi^jg with our House 
of Commons ; who, by their united authority, make laws 


West Indies^ we may lytice the fol- 
low! tjg Acts ; For the relief of certain 
colonies imd plantations therein, 2 & S 
Will. 4, c. WiU.4, c.Slj 

d fir 4 VicL c, 40j 7 ^ S Viet. c. 17; 

5 & 9 Viet. c. 60 j 11 & 12 Vkt 
38 { 19 & 20 Viet. c. 36 : For the 
sale if incumbeped estates iker*em$ 17 

6 18 Viet. c. 117) amended by 2l & 
22 Viet. c. 96, and 26 8; 26 Viet. c. 
46: For regulating tlie prisons tlfere, 
1 & 2 Viet c. 67 : For increasing 
the number rf bishoprics therein, 6 Ss 


6 Viet. c. 4 ; For establishing conrts 
of appeal for certain tf the West 
•Islands,* IZ & 14 Viet. c. 16: JPVf 
enabling ffef Majestp to confirm m 
Act passed dp Antigua as to J&drbudOf 
22 & 23 Viet c. 13: To authorke 
the extension of a loan by West India 
relief commissioners to Bominic<t^ 23 
& 24 Viet. c. 57 : For the 
qfh loan due from the 
maica to the* Imperial * 

25 & 26 Viet c. 65. ^ - 

{g) Vide po|t yoL ih p. 478* ( 
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suited to tlie emergencies of the colony. This hoAvever 
•is subject to such restriction as necessarily results from 
the subordination of these local establishments to the 
cro^ and the imperial parliament. £or acts of assem- 
bly not only require the assent of the gtt^amor as repre- 
senting the crown, before they can come even into tem- 
poarary operation, but are liable to be afterwards annulled 
by a notification from this country of their having been 
dimllowed by the sovereign in council (i). And it is par- 
ticularly declared by statute 7 & 8 Will III. c. 22, that 
all laws, bye-laws, usages and customs, which shall be in 
practice in any of the plantations, repngnant to any law 
made or to be made in this kingdom relath-e to the said 
plantations, shall be utterly void and of none eflect ( A). 

Thus much as to our settlements in general (/). But 
there is a large class of them in the West Indies and else- 
where, which require our separate attention, on account of 
their connexion with the'date system of colonial slavery. 
From the earliest period of their acquisition, tlieirproduce 
had been raised by the compulsory labour of the ncgi’o 

(I) Clark‘8 Colonial Law, 41. 26 Sc 24 Viet. c. 88. As to the /mf- 

(ft) A similar declariition occurs oJ!ce in the colonies. 12 & 13 Viet, 
in W & 17 Viet. 107, s. 190, as c. 00. As to the pro^ of colonial 
tolawsid'otir possessions in America ads of date and le^al proceedings^ 
repugnant to our laws r^iating to the 14 & 15 Viet. c. 49, s. 7. As to the 
OUstoiais, und to trade and naviga- land and casual retentm of the crown 
Ut as relates to such pos* in the colonies, 15 & 10 Viet c. 39. 

As to colonial lighthouses, 16 19 

may notice heio the fo^^^ Viet. c. 91. * As to sale cf crown 
; contaifting reo^t regu-* waste lands in edoniest and etnlgtatlon 
to oSr colonies in cpmmUshners, U 6r 19 Viet c* 119. 
i Aa to the a^rekension tf As to aseertahing tke iSiS in, or 

'jpfindlefs' in ike colonies escaping into pleaded wUMn^ mp pf ket Majesip^s 
sh i)niUfd Xingdem, and vice versi, dominions, 22 23 Viet c. 63 1 24 

6 3^, 7 Viet c. 84. -As to admission 8t t$ Vkt c* 11* As to <t6s 

'IlftSis sf unsworn sf « ^Iwdcm psdsmis^, sul iha 

courts, 6 6f 7 l^Ct Hmiie ef colony in which death 
22., j As to letiets^paient in (he occhrs, 23 & 24 Viet* e. 122* As to 
9 3t to Viet c. 91. As to issuing writs of to the 

Jwiwiidim pf % adndfaUy in colonics, 23 & 26 Viet. c. 20. 
ths coktdcsf 12 ^ 13 Viet. c. 9Gi 
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‘ race, and notwithstanding the peculiar freedom other own 
izMitutions, and the pure form of Christianitj which she. 
professes, the mol^r countrjr had never Ilesitated to lend 
her sanotioD to that iniquitous method of cultivation (m). 
Yet among a&^e nations involved in the guilt of slavery, 
she alone has now passed a law for its abolition, and imder 
circumstances which»can leave no doubt that the measure 
is really due to the force of her moral principles. The 
conscience of the British public was first awakened to the 
atrocity of the traffic by which the plantations were conti- 
nually supplied with new victims from the coast of Africa; 
and at a later period to the nature of the colonial bondage 
itself, which was shown to exceed even the servile system 
"bf Pagan Rome in severity, and to be without parallel in 
the history of human oppression («). The trade, after a 
long and obstinate opposition from the parties Interested, 
was abolished in 1807 (o ) — and after another protracted 
interval, during which the dutj* of ameliorating the con- 
dition of the negroes in the colonies was confided (but in 
vain) to the local legislature, the imperial parliament at 
lengtli resolved to put antend, from 1st August, 1834, to 
the system of slavery itself— wEich waS carried into effect 
by an Act passed in 1833 (p). To justiff this measure, 
Iwwever, it was thought necessary to ^w’ard to the slave 
proprietors the sum of twenty millions sterling, in compen- 
sation for the loss of service sustained,— and also to 
pose a certain p^od of probation during which tl^ slavey 

(m) Several of our statutee gave * Weat lndi« Colonies de)ineate<3>^* 

eanction to thie lui already by tbe late Jamea Stepheiii £a(|s 

established by the loeal lawa of the 1624. • 

oolonias^see Forbes Ot terd Cooh- 

j»ne, 2 £arnu & Creas. 4d9) \ yet foreign slave trade, viz, the 

the condition ^of slavery has been of foreign countries with alavei^ wcus 

long pronounced by out courts to abolished in 1806, by stat* 

be repugnant to the genius of the 8,*c. 62; and the supply^ 

municipal law of England ; see the conquered colonies had^e^ lf>re4i 
ease just cited, and case of So* yiously forbidden by order In counh* ; 

mersett, 1 1 St* Tt. 84Q ; Eofft. 1. oil in 1806* ^ ^ 

(n) See ** Slavery of the British (p) 8 & 4 Wilh 4, c* 78, 
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instead of passing suddenly into absolute liberty, should * 
•be considered as apprentices, andf held in that qualified 
species of subjection to their ’former musters. But in the 
result, the masters themselves .found it escpediehtto aban- 
don the sj'stem of a})preriticeship bofore^the prescribed 
time had expired; and, by acts of their own legislature 
throughout the different colonies, admitted their appren- 
tices into the state of pure feeedom at a period somewhat 
earlier than they would otherwise have been entitled to its 
enjoyment (y). 

Our possessions in India are also entitled, jfrom their 
superior extent and importance, to specific notice. In 
1708 two riml associMions existed in England for the pur- 
poses of East India traffic ; .Kit in that year they were 
consolidated into one by Act of Parliament (r% with an ex- 
clusive privilege of trading to the East Indies and other 
specified places (^);*— a privilege afterwards renewed by 
many successive grants. •This body*was originally incor- 
porated by the name of The United Comj^any of Mer- 
chants of England trading to the East Indies,’’ but 
convenience attached to them the shorter api)ellation of 
Xhe East India Company which afterwards became by 
express^ provisibn their proper legal style {t). In the pro- 
y gress of their w^*|Jcnown history, they crushed upon the 


Indian peninsula the power of the rival settlers from 
EipiKJie 5 and though first instituted for purposes merely 


, tli<Acts above cited, 

c, US. 8. 9; 7 Will., 
Cf muring the slave 
$ ^eo. ^ c. 113; 9 
11,060. 4 & 1 Will 4, 
a 4 Will. 4, c. 72 1 3 a 6 
mti 4. c. so, C; 01 j 6 Sf 7 Will 4, 
J. 8I| 7 Will 4 Viet c. 02 ; 
i e. 39, jj. 40, a 41, c.A7, 

t 102; 2.& 3 Viet c. 

'Viet c. fiO, c. 98 ; 
^ 20 ; U 17 Viet c. 

IT'J ,18 & |9^Vict c. 85, /or 
ftia^ther prmfisi&Hs tv slave trade : 

5 8t 0 Will 4, c. 4;5 ; 0 St 7, Will 4, 


c. 0, c. 16, c,*82} I Sc 2 Viet c. 3, 
e. 19; 4 & 6 Viet c. 18, as *0 slave 
condensation and slavery : 10 ^ 17 
Viet. c. 80, to remove doubts as to the 
rights of iil^'aied ^rieans in Sierra 
Leone t 23 8c 20 Viet c, 40 (amended 
bjr c. 90), tv carry into effect ike 
treaty between her M(^esty and 
V^nited States of Jmericaf for the 
supuression 0 / the African stave trader 
(r) 0 Ann. c. 17, «. 13. 

(e) 6 Ann. c. 17, And 9& 10 Will 
a, e. 44, e. 81 ' 

(0 3 3t 4 Will. 4, c. 85,8.111. 
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^commercial, their policy, as administered by the governors 
whom they sent out, gradually led to the acquisition of 
immense temtorialf dominions, by which they became ef- 
fectively (though subject to the imdoubted supremacy of 
the Irtish croym (u) ) the sovereigns of India (a:). The 
unexampled grmideur of thii^ company rendered the regu- 
lation of its af&brs, for a long period of our history, an 
objecjt of the highest interest and importance to the British 
nation. In consequence of the prevalence of great abuses, 
its constitution was newly arranged in 1773 by an act of 
parliament(y), prescribing the manner in which its Direc- 
tors should be chosen from among its members, and the 
qualification which should entitle a member to vote in its 
riffairs( 2 r). In 1784 its administration of the East was 
brought under the superfuteadence of the executive go- 
vernment at home, by the establishment of the Board of 
Commissioners for the Aflfeirs of India, which operated as 
a check upon the Directors, and Vas afterwards generally 
called the ^^Board of Control” («). Still however its com- 
mercial monopoly remained entire; but in 1813 it was 
provided by the act(&) then passed fol: the temporary re-*- 
newaJ of the company’s charter, that the trade from all 
places except China, and in all commodities except tga, 
should be thrown open (under certain rtstrictions and li- 
mitations) to every subject of the realm. And this proved 
but the prelude to a still more important change, for the 
expediency bemg.*at length generally reoognked of ad- 
mitting tite capital of our private menchants to a free par- 
ticipation in every branch df the Indian traffic, an arrange- 
ment was aocor&gly made with the company for that 
purpose in 1832* . This was carried into eflfect by the 

{«) See preamble to fit Geo. 3, (p) 13 Geo. 3, c. 63, explained 

c. Ififi. * amended by 21 Geo, 3, c. 70. ^ 

(*) 7 Geo, 3, c. 57, See Gibson;;. (z) IS Geo. 3, c. 63, ^ 

East India Company, fi Bing. N. C. (a) 24 Geo. 3, o. Dlfi, and, see 

^72 ; Mayor of Lyons v. East India 26 Geo* 3, c. 16, and 23 3, c. 52., 
Company, 1 Moore, Priv. Counc. (A) 53 Geo. 3, & ffifi, s. 7* 

Rep. 374. 

VOL. T. 
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statute 3 & 4 Will IVi c. 85 ; under which such ox- 
clusire rights of trading as the‘ company still retai 2 .ed 
were abolished, and they were debased from engaging 
for the future, in commercial transactionB (c). And 
though the territories and other property in their pos- 
session, with the exception of St. Helena (which was 
by the same statute vested in the/rrown), were allowed 
to remt^in imder the government of the company, this 
was declared to be “in trust” only “for his majesty, 
his heirs and successors, and for the service of the go- 
vernment of India (d).” And by the same act it was 
provided, that it should be lawful for his majesty to nomi- 
nate “ conamissioners for the affairs of India,” to whom 
all former enactments relative to the Board of Control 
^ould in general be applicable, and without whose sanc- 
tion no orders or despatches whatever should be scut 
out by the board of Directors (e). As for the local go- 
vernment of India, it was committed to a governor-general 
and a board of councillors, who, under the style of “ The 
Gh)vemor-General of India in Council” (/), were invested 
with a superintending authority over all the local govern- 
ments called Presidencies, in all points relating to their 
civil },nd miKtary administration {g ) ; and with power to 
make laws for §11 persons, whether British or native, 
throughout the whole of the territories, and for all servants 
of the company within the dominions of allied states (A); 
subject however to a power in the Coui^ of Directors (act- 
ing under the control in the act provided^ ^ diatdlow any 
law 80 made(t); and also subject to the supointonding 
and paramount Authority of the imperial parliament ( j). 
The ecclesiastical establishment of India was also icmo^ 
dellod by the .same act of 3 & 4 Will. IV. c. 86, and it 
made provision for founding two bishoprics— those of 

(t) Ts ♦ Will. 4,*c. 8S, «. 3, •(g) Sect. 63. 

Uhl^eci$, h ^ (h) Sect* 43. 

0O.a « (0 Sect. 44. 

Sect. 3d. ( fiixnt fii. 
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• Madras and Bombay— in addition to the diocese of Cal- 
cutta, already established in accordance with the provi- 
sions of a former statute (A J. The Bishdp of Calcutta, 
however, was declared to be the metropolitan bishop in 
India, with such jurisdiction and functions as the sovereign 
by lettcrs-patent should direct, subject nevertheless to the 
genera] superintendence and revision of the Archbishop of 
Canterbury (/). By the same statute the territories of 
India were to continue under the government of tlic East 
India Company until 30th April, 1854, but before the 
arrival of that time it was provided by another statute (16 
& 17 Viet. c. 95) that even after that time these territories 
sliould so continue, until pm'liament should otherwise pro- 
vide. Such new provision, however, was in fe.ct shortly 
afterwards made, and it was hastened by circumstances of 
an unexpected and disastrCus kind. The Sepoy soldiery 
in India, having been led early in 1857 to entertain the 
belief that government was abouft to compel them in the 
courbc of tlieir militaiy duty to bite cartridges greased 
with tlie fat of certain animals (an act abhorrent from the 
Hindoo superstition, and fatal to caste), broke out into 
ojien mutiny, which soon ripened’ into an extensive rebel- 
lion of tlie natives in general against the British po>^er,Jn 
the eourso of which many fearful atrocities were com- 
mitted by them, and which was not suppressed till the 
close of 1858* Under those circumstances it appeared to 
parliament in the pourse of that year that a time had now 
arrived at which, for the more, effectual administration of 
^l^irs, it was expedient that the crown should take to it^ 
self the sole and unqualified dominion ov^r India ; and by 
21 & 22 Viet# c. 106 (intituled An Act for the better 
Government of India) it was accordingly provided that all 
powers and rights vested in the East India Company in trust 
for her Majesty should cease, and should become vested in 
her Majesty and be exercised in her name ; and conform- 

(k) 5S Geo. 3, c. 153. See also tbe Actsreferred to, sup, p, 

(/) 8 & 4 Will. 4, c. 85, s. 94, 105, n. (y). 

i2 
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ably to tills, the act wa» soon afteiwards followed by a 
prodamation of the Queen in council to the princes, ohids 
and people oi^ India, in which, unde? tbo descri^ition of 
Queen of tbe United Kingdcan Great Britain and 
“ Ireland and of the Colonies and BopendeiKdes thereof 
“ in Europe, Asia, America and Australasia,” she claimed 
their allegiance. 

Thist^ contains — ^besides theestablishment of its general 
principle (m), and the determination of the functions and 
powers theretofore rested in the Court of Directors and 
Court of Proprietors in relation to the government of 
India (n), and the abolition of tbe Board of Control (o), 
and tbe provision that all persons who then held offices, 
employments or commissionB, under the company in India, 
should thenceforth be deemed to hold them under her 
Majesty and be paid out of the revenues of India (p) — a 
variety of enactments as to the manner in which the 
business to bo transacted in this country, in relation to 
the Indian government, and the correspondence therewith, 
should in future be conducted {g). But of these our limits 
enable us to say no more, than jbhat such business and cor- 
respondence are to be conducted by a principal secretaiy 
of stat® council (r) ; and that such council, (of which he is 

toTbe president,’ wjth a power himself to vote (s),) is to con- 
sist of fifteen members under the style of the “ Council of 
India,” by way of distinction from the council of the 
governor-general already established injndia (t) ; and that 
iffie members of the pounci} of India are to be salaried («), 
and are to hold office during good behaviour (a?), b^ 
are not to be ca{^ble of sitting or voting in parliament 
or of Iftting as councillors at any meeting where loss than 
five members .shall be present (c). It will be expedient, 

M 21 a 22 Viet. c. 106, a .1. («} Sect 21. 

W^ket 60. . (<) Sect 7. 

Seat. 61. *(«) Beet 18. 

(p) Sect 68. (jf) Sect 11. 

(j) Sect 10? ‘ (y) Sect 12. 

(e) Seoti, 8, *21. (a) Sect. 22. 
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hq^^cver, to mention anodicr of tlio enactments of tins 
statute, namely, th^t all actsuncl provision* tlieu in ibreo, 
under charter or other^Tse concernijig India, should, sub- 
ject to the provisions of the statute, continue in forci*; 
and bo construed as referring to th(i secretary of state in 
council in lieu of tho^ compahy and the court of directors 
and court of proprietors thereof (a). 


(a) 21 & 22 Viet, c* lOS, 8. S4, 
Among the statutes relating to In. 
dia which were prior to 21 & 22 
Viet. c. 106, are tliose referred to 
at foot of pp. 113 — 115, supra, anit 
the following. As to administration 
of justice in India, 37 Geo. 3, c. 
142 ; 39 & 4-0 Geo. 3, c. 79 ; 4 Geo. 
4, c. 71 ; 6 Geo. 4, c. 85 ; 7 Geo. 4, 
c, 37 { 9 Geo. 4, c. 74 { 2 & 3 Viet, 
c. 34. As to trade with India and 
China, 3 8e 4 Will. 4, c. 93 ; 3 & 4 
Viet, c. 56 ; 6 & 7 Viet, c, 80? 

16 & 17 Viet. c. 107, ss. 327, 329j 

17 & 18 Viet. c. lot, s. 108. As to 
the appointment and powers hf 
dirertois, the distribution and ar- 
rangement of the presidencies, the 
powers of the governor-gcntral and 
the constitution of bis council, and 
the age, (|uali6cations and appoint- 
ment of persons destined to the civil 
or military service of tjfe company, 
5 & 6 Will. 4, c. 52 ; 16 & 17 Viet, 
cc. 95, 107 ; 17 & 18 Viet. c. 77. As 
to natives of India found destitute 
in this country, 18 & 19 Viet c. 91, 
s. 22. As to punishing mutiny in the 
service of the East India Company, 
&c., 20 & 21 Viet c. 66. 

The statutes relhting to India and 
China which have passed the 
21 8c 22 Viet c. 106, are the foUotv- 
ing;— (As to some of which it is 
observable, that, in addition to the 
fundamental changes made by the 
21 & 22 Viet. c. 106, as to the rela- 


tions of India to the mother country, 
they make otheis scarcely less im- 
portant as to the internal constitu- 
tion and local government of India.) 
As to raising money in the united 
kingdom for the service of the go- 
vernment of India, 22 Viet, c. 11. 
As to the chief superintendent in 
China, 22 & 23 Viet. c. 9 j 22 Sc 23 
Viet, c. 39 ; 28 Viet. c. 5, s. 3 ; 
23 85 24 Viet. c. 130 ; 24 85 25 
Vidt. cc, 25, 118. As to European 
forces in India, 22 & 23 Viet c. 27 
(amended by 23 85 24 Vicl. c. 100). 
As to amending the Act for the better 
government of India, 22 Sc 23 Viet, 
c. 41 . As tih regulating probate and 
administration uUb respect to cer- 
tain Indian government securities, 
and rcspectitg certain stamp duties, 
23 Viet. c. 5. Removing doujbts as 
to the authority of senior member of 
council of India, in the absence of 
the president, 23 85 24 Viet. c. 87. 
Extending certain provisions for 
Admiralty jurisdiction in the colo- 
nies, to Indta^ c. 88. Making fur- 
ther provisions as to superannuation 
allowances as regards India, c. 89. 
Providing for the management 6f 
India stock, and of the debt anil bh** 
ligaflons of the government^ 
c. 102 ; and 25 Sc 26 ViSf. t. 7. 
Condrming certain appolntmdiits in 
India, and amepdipg the law con- 
cerning the I ivil scy-vice there, 24 85 
^5 Viet. c. 5i. Making better pio- 
l 3 
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We have now noticed such several parts of the donji- 
nions of the crown of Great“Britain a,? are pot, within the 
ftiU and proper jurisdiction of the English laws* 

[As to any foreign dominions wliich may] happen in 
the course of events to [belong to the person of the sove- 
reign by hereditary descent, by purcjiase or other acquisi- 
tion — as these do not in anywise appertam to the crown 
of these kingdoms, they are entirely unconnected with the 
laws of England, and do not communicate with this nation 
in any respect whatsoever. The English legislature had 
wisely remarked the inconveni^cea that had formerly 
resulted from dominions on the continent of Europe ; from 
the Norman territory which -Williato tlie Conqueror 
brought with him, and held in conjunction with the 
English throne; and from Anjou, and its appendages, 
which fell to Henry the second by hereditary descent. 
They had seen the nation engaged, for near four hundred 
years, together, in ruinous wars for defence of these foreign 
denninions, till, happily for this country, they were lost 
under the reign of Henry the si^cth. They observed, that, 
from that time, tjie maritime interests of England were 
better imderstood and more closely pursued ; that, in cou- 
se^nence of this attention, the nation, as soon as she had 
rested from, her civil wars, began at this period to flourish 
aA at once, and became much more considerable in Europe 


.when her princes were possessed of a larger territory, 
hiSr councils detracted hy foreign interests. This 
es^riptiee and these oonsideratious gave bfrth to a con- 
ditional clause in the Act o£ Settlement, which vested the 


. the constituiian of the 
;ef the govermir^gonoral ^ 
pid ibr the focal goveratneni 
presidencies andjjro** 
India, an4 for the tem- 
of India, in the 
eveni'iof a ifacancy In the oIHce of 
governorf^ner^, & 25 Viet. c. 
07 . A« to the* eiili^tinent in her 


Majesty’s general forces, of persona 
Irahsferrad from her Indian forces, 
c. 74. As to the pensions, &c. of 
those who hove served in her Ma- 
jesty's forces in India, c. 8% and 
& 86 Vic»; o. 27 . At to esta- 
blishing high courts of Judicature in 
India, 24 & 25 Vkt. c. JOl- 
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[ci?own in her present majesty’s illustrious house (n), that 
in case the crown and imperial dignity of tiiis realm shall 
“ hereafter come to any person not being a native of this 
kingdom of England, this nation shall not Ih 5 obliged to 
engage in any war for the defence of any dominions or 
territories which do,not belong to the crown of England, 
without consent of parliament.” 

We come now to^consider the kingdom of England in 
particular, the direct and immediate subject of those laws, 
concerning which we are to treat in the ensuing Commen- 
taries. And this comprehends not only Wales and Ber- 
wick, of which enough has been already said (d), but also 
5art of the sea. The main or high seas are part of the 
realm of England, for thereon our courts of admiralty have 
jurisdiction, as will be shown hereafter ; but they are not 
subject to the common law(€). This main sea begins at 
the low-water-mark. But between the high-water-mark 
and the low- water-mark, where the sea ebbs and flows, the 
common law and the admiralty have divisum imperiumf an 
alternate jurisdiction ; on^ upon the water, when it is full 
sea, the other upon the land, when it is an ebb (/). 

The ien’itory of England is lialde to two flivisiong ; the 
one ecclesiastical, the other civil (^), ^ 

I. The ecclesiastical division is, primarily, into two 
provinces, those of Canterbury and York. A province 
is the circuit of an arehbishop^s jurisdiction (A). Each 
province contains divers dioqpses(^^ or sees of suffirar 

(<?) Stat 12 & 13 Will. 3, <j. 2. 

(rf) Vide sup. pp. 85, 88,^8. 

(e) Co. Lilt. 260. 

(/) Finch, U, 78 i Constable’s 
case, 5 Rep. 107 %. 

V (g) As to the territorial imsions 
of England, some valuable Informal 
don will be found in the preface to 
the Population Abstraict of 1831, 
vol. i. p. xiv. 

(A) See further as to archbishops 
and bishops, post, bk. iv. pt it. 


(i) “Bishoprics or dioceses ar« 
almost as antient as the introdnotioti 
4^f Christianity. ^ Of those now eSt- 
tant, all, (excepting seven,) 
f(»'inpd in Saxon or in Bridsll 
Of the excepted seven, 
created by Henry the <mt of 

a portion of the conllscjited property 
of the suppressetl ritigious tenbes.** 
Report on Religious Worship, p. 
Kxxvii. 


1 
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Lgan bishops (k ) ;] the whole nunlber of which, including 
the bishopric of the Isle of ManC/), h at present twenty- 
six (m), Every diocese [is divided into atchdeaconries, 
each archdeaconry into rural deaneries, which are the 
circuit of the archdeacon’s and rural dean’s jurisdiction, of 
whom hereafter («) ;] and every mr^l deanery is divided 
“into parishes (o). 

[A parish is that circuit of ground which is committed 
to the charge of one parson, or vic^ar, or other minister 
having cure of souls therein {p). How antient the division 
of parishes is, may at present be difficult to ascertain ; for 
it seems to be agreed on all hands, that, in the early ages 


of Christianity in this island 

(k) As to tbe term suffragan 
bishops,’* tide post, tol. in. p. 12 
11. (m). 

(/) The bishopric of Man or Sodor, 
(or Sodor and Man,) was formerly 
witbia the province of Canterbury, 
but was anneited to that of York, 
by statute 33 Hen. 8, c. 31. See 4 
Inst. p. 285. • 

(m) Two of these bishoprics, (those 
of Alpon and Manchester,) have been 
created in pursuance of the Ueports 
of tbe Ecclesiastical Comiois* 
sionets for ^gland." (See as to, 
||ab<4^ter, 10 11 Viet c. 108} 

1^, % H Viet. o. 41 j 23 & 24 Viet 
00*) And in pursuanefe of the 
reewmendations of these commis? 
sioii^, and of tbe sufbtes founded 
thet^M brders in council have been 
at vadnda limes issued regulating 
t^e episcopal incotnea, and making 
l^e^;||wangements with respect to 
^dioeeiii^ archdeaconries and fural 
'dbauii^^-'* '(^ce as to the Bcclesl- 
hstical^oinjplssien^ post, vol in. 

^ * cv 

As to arnhdmteonst vide post, 

S, ni. p^ 18. As to rural deans. 


, parishes were unknown 

ib. p. 39. 

(o) Co. Litt. 94, The number 
of parishes and population of each 
diocese in 1831 are given in the 
Population Abstract of^ that year, 
(vol. i. p. xix.) 

(p) “ Patockia est locus in quo degit 
pBpulus alkujus ecclesia'^-^^ llcp. 
07 a, Jeffery’s case. (See Sharpley 
e. Overseers of Mapletborpe, 3 Ell. 
& Bl. 90G.) It is stated in the 
Population Abstract of 1 831, (vol. i. 
p. xviii.) that the number of parishes 
and parochial chapelries at that 
period in Ei^land and Wales might, 
for any geneVal purpose, be safely 
taken at 10,700. 

{q) *f Parochial divisions, as they 
** now eidst, did not take place, at 
"ieast in soine countries, till several 

centuries after the establishment 
^ of Chrisitianity.”^Hallmn’s Mid- 
dle Agee, Vqlt ii p. 205t ftk ed.— 
wb|eire' it is farther observed, tliat 
Mugji .Uutatori and Fleury have 
referred the origin of parishes to the 
fourth eentu^,,lbi« must be limited 
to the most populous parts of the 
empire. 
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[pr at least signified tho same that a diocoso docs now fr). 
Tliere was then appro})mtion of ecclesiastical dues to 
any particular church ; but cvciy man was at liberty to 
contribute his tithc« to whatever j)riebt or churcli he 
pleased, provided only that he did it to some ; or if he 
made no special ajjpointmfent or appro])riation thereof, 
they were paid into the hands of the bishop, whose duty 
it was to distribute them among the clergy, and for otlier 
pious purposes, according to his own discretion {s)» 

Mr. Camden (i) says, England was divided into parishes 
by Ai-clibisbop Houorius, about the year 63G. Sir Henry 
Hobart (tt) lays it down, that parishes were first erected by 
the counciil of Lateran, which was held A.u. 1179. Each 
widely differing from the other, and both of them perhai)s 
from the truth ; which will probably be found in the 
medium between the two extremes. For Mr. Seldcn has 
clearly sliowu (a:) that the clergy lived in common, with- 
out any division of parislies, long after the time mentioned 
bj Camden. And it appears from the Haxon laws, that 
parishes were in being long before the date of that council 
of r^nloran to whicli they are ascribed^by Hobart. 

AVe find the distinction of jwishes, nay»even of mother- 
churches, so early as in the laws of King Edgax, about 
the year 970. Ilefore that time the consecration of tithes 
was in general arbitrary ; that is, every man paid his own, 
(as was before observed,) to what church or parish he 
pleased. Dut tliis being liable to be attended with either 

(r) “When the dmeUa^ or the {$) Seld. of Tith. 9, 4 ; 2 Inst, 
district over which tiie bishop ex- 646; Slad^o. Drake, Hob. 296# As 

* rrcised his spiritual functions, was to the modern law of titbe$i see 

divided into lesser portions for 6 & 7 Will, 4, c. 71, et post, bk. iv. 
the. superintendence of his clergy, pt. ii. c. in. • 
a word of similar import was (#) Sec Camden^s Britaitpkia, tbl* J 
adopted, paroiekia* And in an*^ i.\i. ccxxviii. ^ ^ 

iient times, Mr# Selden thinks {u) Slade v. Drake, And 

the words were used indiscrimi- see Bishop of Wiaicbhaten'a case, % 
nately.’* — Chitty*8 Blackstone, Rep. 44 b. ^ ^ 
vol. i. p. 106, n. ; and see 3 Burn, (ir) Sekl. of Tithes, o. 9« 

£c. L. GO, 7tU ed. 

Id 
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[fraud, or at least cnprioe, in the pcisons paying ; and wit^ 
either jealousies /ir mean complianees in^such a« were com- 
petitors for receiving them; it was now ordered by the 
law of King Edgar(^), that “ dentur omnes decima pri- 
maruB ecclesia ad quam parochia pertinet.*' However, if 
any thane, or great lord, had a church, within his own 
demesnes, distinct from the mother-church, in the nature 
of a private chapel; then, provided such church had a 
cemetery or oonsecratod place of burial belonging to it, ho 
might allot one-third of his tithes for the maintenance 
of the officiating minister : but if it had no cemetery, the 
thane must himself have maintained his chaplain by some 
other means ; for in such case all his ^thes were ordained 
to be paid to the primaria eeclesia or mother ehurch (c). 

This proves that the kingdom was then generally divided 
into parishes, which division happened probably not all at 
once, but by degrees. And it seems jwetty clear and e(‘r- 
tain, that tlie boundaries of parishes were oinginally as- 
certained by those of a manor or manors ; sinec it veiy 
seldom happens that a manor extends itself ovei- more 
{>arishes than one, titough there are often many manors in 
one parish. Tlw lords, as Christianity spread itself, began 
to bliilcf cburchcs ti^>on tlieir owm demesnes or m astes, to 
accommodate their tenants in one or tuo adjoining lord- 
ships; and, in order to have dhine service regularly }>er- 
fomned therein, obliged all their tenant^ to a2)propriate 
their tithes to the maintenance of the* one officiatuig 
minister, instead of leaving them at libex’ty to distribute 
them among the clergy of the diocese in general; and 
this tract of land, the tithes whereof were so approixriatod, 
formed a distinct parish, — which will well enough account 
tor <he frequent intermixture of ixarishes one with another. 
For if a lord had a parcel'of land, detached from the main 
of his fitete, but not sufficient to*form a parish of itself, 

it was natural for him to endow his newly-crected church 

* ♦ 

^* 1 * * KIngf c. 11, about the year 

2. See alao the Laws of 3030. 
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[yitli the tithes of thoise disjointed lands, especially if no 
church was then b^lt in any lordship adjoining to those 
outlying parcels. 

Thus parishes were gradually formed, and parish 
churches endowed with the tithes that arose within the 
circuit assigned. But soifte lands, either because they 
were in the hands of irreligious and careless owners, or 
were atuate in forest and desert places, or for other now 
unsearchable reasons, were never united to any parish, and 
therefore continue to this day extmrfarochxal ; and their 
tithes are now by immemorial custom payable to the king, 
instead of the bishop, in trust and confidence that he will 
,^listribute them for the general good of the Church (a).] 

As a parish is an ecclesiastical division, so the persons 
Avho bear the chief authority in a parish, as such, viz. the 
rector, (or vicar, or perpetual curate,) and churchwardens, 
are also of an ecclesiastical character : and the nature of 
tlieir offices and duties is a subject that consequently 
l>elongs not to the present place, but to tliat division of 
the work in which we sh^l have occasion to treat of the 
law" of the Church (6). It is Tnateri§.l, however, to ob- 
serve, here, both as to parishes and paroclual officers, that 
though primarily and properly they have •relation to eficle-^ 
siastical purposes, yet them are some secular aspects in 
which they also require to be considered. For there has 
been a gradual, tendency^ more particularly in modem 
times, to treat a*parish as a civil, not less than an eccle- 
siastical division. Thus the* collection of the poor-rate, 
or fund for the relief of the pocKr, and in a general point of 
view, its application also, is pur^chioi ; and the case is the 


(<») 2 SishibjS of Win- 

G!i«8ter*« oacn, 2 K^p. 4|s Wri^t 
t). Wngbt, Cm. U 

Populatiati of ISSl Store 

than two buadred fittra* parochial 
places are mentidiib<i,and k katated 
that they are usually found to have 
been the site of royal palaces, re- 


ligious houses* or antient oastleji^,, 
(Vol. i. p. xxii.) See 20 
an* Act to ^provide fw; 
of the poor and, ht ' 

extra-parocbial AebiS a« ts 

the repair of lhe*htght(hsya in such : 
places, 25 & 26 Viet r. 01* s* S2. , 

{b) Vide post, bk. iv.pt ii. ; ; 
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SQjne with respect to several othe» species of iBcal taxa- 
tion (c). The affairs of a parish, as (whether civil 
or ecclesiastical,) are regulated in vestry^ which is, pro- 
perly speaking, an assembly of the minister, church- 
wardens, and parishioners, (viz. parishiohexs contributing 
to public burdens {d ) ;) and which, from being commonly 
held in the vestry adjoining or belonging to the church, 
takes its name from thence, as the place itself does from 
the priest’s vestures, which are usually deposited there (e). 
The vestry is summoned, or called together, by the church- 
wardens, with the consent of the minister (/) ; who has been 
generally considered as Entitled, when present, to preside 
at the meeting {g ) : and its principal rights and duties are , 
those of investigating and controlling the expenditure 0 / 
the parochial frmds, and electing certain of the parochial 
officers, though there are various other matters in which it 
possesses an authority (li). We here speak of its original 
character at common law : but its nature is liable to modi- 
fication in particular places by force of s|>ecial cukom or 
enactment (i) ; and is regulated besides by the general Vestry 
Act, 58 Geo. III. c, 69 (y), — amended by 59 Geo. III. 

shall be provided within the parish. 
And by 24 & 25 Viet. c. 12t5, pro- 
visions are made for the purchase 
hy the overseers with the consent 
of the vestry (in parishes whose 
population exceeds 4000) of offices 
for tho transa(?tion of parish busi- 
ness. 

(/) Steer’s Par. L. 252* 

{g) Wilsoh 0 . Math, 3 B. Se Aid. 
241, n. {5)j see Mawley 0 . Barbet, 

2 Esp. sar. 

ih) Sheer’s Par* It. W { and see 

I & 2 wm. A, do, w. 30; as 

Oeo. 3, e. 

(I> Steered h. 200; and see 
Oolding 0 , Penia, 7 Barn* fie Cress, 
70$; R* 0. Brain, 3 B* 3e Adol.614; 
R. s.St MsrtWa In the Fields, ibid. 
907 1 E, «, Clerkenwell, 1 Ad. & Ell 
317. 

{j) Known as “Sturges Bourne’s 


(a) See 23 8f 24 Viet c. 51, pro- 
riding lbr*an annual return of taxes, 
fates, toll and dues levidO for local 
purposes; in which, however, the 
ipmr**^rate not included, 

(d) Steef*s Par. E. 253. 

(e) By IS & 14 Viet, c, 57, the 
Poof . jtaw Board may, upon*appli- 
oation of the churchwardens, pur- 
suant to a tesbiution of vestry in 
any parish where the population ex- 
ceeds i0O by the then last census, 

, n^ake jiin ^er that no Ineeting shall 
lirid In the parish church except 
'|jrft>r''di1^^''aror»hip or some eci^e- 
gi^atitable o6|ect or por- 
ve4;’by the bishop ; nor 
s yest^ iSfoip altitehed to the 
|h, exe^t in esses of urgency 
||i!h 'prerious approval of ‘the 
l^w M thaf the same 

K held &b snob other room as 
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•c. 85, and by 16 & 17 Viet. .c. 65. By these statutes 
(vhich extend not hoVever to the city of London or 
Southwark) a vestry is to be summoned except on 
three days’ notice (i); and when it meets, a chairman is 
to be appdtoted, unless the rector, vicar, or perpetual 
curate, is present 3 and the chairman shall have the cast- 
ing vote, and sign tl^e minules of the proceedings. They 
also contain provisions as to the right of voting ; which 
is a(^usted upon a certain scale, having relation to the 
amount in which the voter is assessed to the relief of the 
poor (/), The constitution of vestries is moreover in some 
places regulated by 1 & 2 Will. IV. c. 60 (m) ; which pro- 
vides for the election by the rate payers, of a certain number 
vestrymen and auditors, under whose management the 
parochial accounts are to be kept and audited (n). This 
statute has no application, however, to parishes not form- 
ing part of a city or town, and not having more than 800 
rate payers : and the adoption of its arrangements is in no 
case copipulsory : no parish being subject to them unless 
it voluntarily consents to place itself under the Act, Tbiere 
is a statute also of 59 Qeo. III. c. 12, which empowers 
parishes to establish vestries of a* certain description for the 
management of the poor; and, as far as their relief is 
concerned, the bodies so appointed supersede the authority 
of the ordinary paridi oflScers : though tSbey are themselves, 
on the other hand, by a subsequent enactment, made 
subject to the control of the Poor Law Board (o). 


Act” See Meg, v. D*Oyly^ 12 A. 
& £. 139. 

(*) By 7 Will. % & 1 Viet c. 45, 
the notice for calling a vestry is to 
be affixed on or near the chnioh 
door, without any pubUtsation {as 
formerly) in Ihb pariah ohuroh* 

(/) As to voters in arrear of rates, 
see l$ Bt 17 Viet c. 65, As te the 
manner of voting»^ see R. v. Rector 
of Birmingham, 7 Ad. & £U 254. 

(«) Known as *’Sir J. Hohhouse’s 
Act.** See Reg, v. Hedger^ 12 A. & 


E. 157.. 

(») R. V. St Pancras Trustees, 5 
l^ev. 3t M..219 ; R. v, V^try of St 
Mary- le^ bone, 5 Ad. & £1. 266. By 
18 & 19 Viet. c. 120, s. 1, the stat 
1 & 2 W ill. 4, 60, is repealed as to 

the metropolis ; and vestries of 
constitution created 

( 0 ) See 4*& 5 

21 , 54j 10 & 11 Viet ii a. 101 
Queen ». Green a^ othevs, 21 L 
(M. C.) 187. feee riro 13 «t lit Jieu* 
c, 57, enabling th*e Poor Xaw %ard, . 
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On the subject of parishes it only remains to be ob- ' 
Berv^, that, by certain Acts lately passed for extendii»g 
idbturch accommodation, and 'making more eflfectual prcK 
yision for the cure of souls («), — it is provided, that by such 
authorities and under such circumstances, and with such 
consents, as therein specified, any part or parts of any 
parish may be constituted a separate district (o), for spiri- 
tual purposes ; and that any parish may also be divided 
into two or more distinct and separate parishes, for all 
ecclesiastical purposes whatsoever (p). In pursuance of 
which provisions many such new constitutions and divi- 
sions have, for purposes of that description, accordingly 
taken place (gf). And thus much for the ecclesiastical 
division of this kingdom* 

II. [The civil division of the territory of England is into 
counties, of those counties into hundreds, of those hiin- 

upon application of the church- vestry for ecclesiastical purposes 
wardens^ pursuant to a resolution (see 59 Geo. 3, c. 134, s. 30; 3 Geo. 
of vestry, in any parish where the 4,c. 72, s. 10). But the select vestries 
population exceeds 2000 by the authorized by these Acts are abo- 
then last census, to make an order Kshed by 14 & 15 Viet, c. 97, s. 23. 
for the appointment of a paid vtHry (q) With respect to parishes, it 
cUtkf whose duties the act defines*. may be proper also to notice the 
(fi) The most important of these useful provisions of certain late sta- 
statutes are 58 Geo., 3, c. 45; 59 tutes(see 2 & 3 Viet. c. 62, ss. 34 — 
Geo. 8, c. 134; 6 & 7 Will. 4, c. 77; 36; 3 & 4 Viet. c. 15, s. 28; 8 & 9 

3 8p 4 Viet c. 113; 6 8t 7 Viet. c. Viet. c. 118, s. 39; and 12 & 13 
37; 7 & 8 Viet, c, 94; 19 & 20 Viet c. 83) for adjusting {prMpec» 
'Viot ec. 55, 104. ^See also as to iwely^ see K. o. Madeiey, 15 Q. B, 
division into separate 1 & 2 43) the antienf boundaries between 

Vict/c. 106, s. 16; 2 8c 3 3^iot. c** parishes and townships, or defining 
49,i.O.); A further account of these new boundaries. There is also the 
statutes will be found post, bk. iv. stat. 5 & 6 Vict^c. 18, authorizing 
pt ifi c. lY. the sale of parish property and pay- 

(o) See 6 & T Viet. c. 37, s. 10; ing parish debts out of the poor rate. 

7 & 3 Viet c. 56, B. 6, as to the re- The 19 8r 20 Viote. 50, enabling 
of a map or plan of the parishioner^ fic. to tell advowsons 
of districts formed under held by or ih truBt for ^em ; and 
^ • the 23 ^ 24 Viet :c. m, enabling 

Acts also au- two-thirds of the ratepayers of a 
die establishment, within parish to make rates for maintain- 
^ J species of select ing public walks, 5tc therein. 
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• [dreds into tithiiigs or towns (r).] This dmsion is of 
r^ote and undefined fAitiquity ; and was not peculiar to 
England, [similar distributions having been in use among 
several nations of the continent («). As to the tithings, 
they were so called, fixim the Saxon, because ten free- 
holders with their families composed one. These all 
dwelt together, and were suSreties or firee pledges to the 
king, for the good behaviour of each other ; and if any 
offence was committed in their district, they were bound 
to have the offender forthcoming (t). And therefore 
antiently no man was suffered to abide in England, above 
forty days, unless he were enrolled in some tithing or de- 
cennary («). One of the principal inhabitants of the 
.^thing is annually appointed to preside over the rest, being 
(^ed the tithingman, the headborough, (words which 
speak their own etymology,^ and in some counties, the 
borsholder, or borough’s-calder (x), being supposed the 
discreetest man in the borough, town, or tithing. 

Tithings, towns, or villa, are of the same sigm'fication 
in law ; and are said to have had, each of them, originally 
a church and celebration of divine service, sacraments and 
burials (y): though that seems to be rather an ecclesiastical 

f 

^ • • 

(r) A general survey of Great “ obscure, his contrivance, till his 
Britain, Berwick, and the Isle of ** fame has become almost as fabu^ 
Man was authorized by 4 & 5 Viet, ** lousin legislation as that of Arthur 
c. 60, an Act continued by 24 & “inarms,*’ — Ibid. 402 j et vide Co. 
2d Viet, c, 6d till Defjjbmber, 1866. Litt, by Harg. 168 a, n. (6). 

(s) Hallam’s Middle Ages, vol ii. ^ (0 FJet. 1, 47. This in the Laws 

p. 389, 7th edit The division has of King Edward the Confessor, c. 
been ascribed to Alfred, but Mr. 20, is very jpstly entitled “ sWwma 
Hallam questions his claim to the ** maxima Bteuritas, per ^uam omnee 
distinction, and observes that coun^ “ eiata firmUsima sustinentur s^quas 
ties are mentioned in the Laws of ** hoc modofiehat^ quod sub deoennali 
Ins. “I^: is not surprising," he fidejussione debebant esse 
afterwards remarks, t^t the great , ^ ^ 

“ services of Alfred to his people in (m) Mirr. a 1, s. 3. , 

“ peace and in war should have led (x) Jac* Diet v,,,Bfeadh!^^ 

posterity to ascribe every institu- (y) Co. Lift Ui h. 

** tion, of which the beginning was * • 
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[than a civil distinction. .The word or viU is in-' 

deed, 1^ the alteration of times and language, how become 
a generical tern,] comprehending under it several species 
and varieties. Taken in this sense, towns are distbguished 
from each other as being either corporate or not corporate s 
the townsmen forming, in die first kind, a corpora^on, that 
is, a society, with certain legal properties and capacities, 
on the nature of which we shall treat at laige in a subse- 
quent division of these Commentaries; and shall at the 
same time consider the provisions of the act for regulating 
municipal corporations, (5 & 6 Will. IV. c. 76,) by the 
effect of which, all towns of this description are now 
placed under one uniform plan of internal government (a). 
There are also market-towns, that is, towns which are em 
titled to hold markets ; and there are others which haVe 
not that firanchise. And, lastly, towns are divided into 
cities, boroughs, and common tornis. The cities of this 
kingdom are certain towns of principal note and import- 
ance, all of which either are or have been sees of bishops ; 
j^t there seems to be no necessary connexion between a 
city and a see (5) ; and it is certain, that [though the 
bidiopric be dissolved, as at Westminster (c), yet still it 
remaineth a city ((i).] A borough is a city or other town 
that sends biurgei^es to parliament (e), a privilege the 


{«) As to the legal meaning of tlie 
Word see Elliot e. South 

Railway Company, 2 £xch« 
729$ Ex parte Incumbent, &c. of 
Brbmpton, 22 L. J., N. S. (01u) 281*« 
(n) As to municipal corpiw^^tions, 
vii^e pn^ bk« tv. pt, nn c, i. 

(i^), 1 Woodd. 302$ Jac. 

Diofr City. 

(e) Westminster was one of the 
'i^{^4||^oprjcs foundt^d by Henry 
;«|P^^pui of the revenues ortlie 
and was made 
It was 
^nd restored to 
bishops df London in the reign 


of Edward the sixth, Elizabeth, by 
authority of parliament, turned it 
into a coliegi||te church, subject to a 
dean. — ^Chitty^a Blackstone, voL i« 
p. 109 (n) $ 2 Burn, E. £.^1(2, 7tli 
edit. $ Co. liitt. by Harg, 109 b, 
n-(S). 

(d) Co. Litt 109 b. 

(e) 1 Bi Com. lUs Eitt. a. 104; 
Co* Litt. 108 b. See also tba Parlia- 
mentary Refbtm Act 2 Will. 4, c. 
4S, s. 79, The word however was 
originally used in a mpre ex^^re 
sense, see Co. Litt Jby H^g. 108 h, 
n, (4). tn 3 acoh^a Law ^Ikdonary 
the term ** borough is taken to 



S. iv.] COUNTEIES SUBJECT' TO THE LAWS OF ENGLAND. 129 
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nature of which we shall more fuUy explain hereafter, in 
that part of the wcrk whiohu relates to P^liament (/)• 
According to Sir Edward Coke {g\ there were in his 
time, in England and Wales, 8803 towns, or thereabouts. 
To several of them [there are small appendages belonging, 
called hamlets ; which are teken notice of in the statute 
of Exeter (A), wherein frequent mention is made of 
entire vills,’^ demi-vills,” and hamlets.” Entire 
vills, Sir Henry Spelman(i) conjectures, to have con- 
sisted of ten freemen or frank-pledges, demi-vills of five, 
and hamlets of less than five. These little collections of 
houses are sometimes under the same administration as 


the town itself, sometimes governed by separate officers ; 
in\ which last case they are, to some purpose in law, 
looked upon as distinct townships. These towns, as was 
before hinted, contained each originally but one parish 
and one tithing ; though many of them now, by the in* 
crease of inhabitants, are divided into several parishes and 
tithings ; and, sometimes, w^here there is but one pmsh . 
there are two or more vills or tithings. 

As ten families of freeholders made up a town or tithing, 
so ten tithings composed a superior division^ called a hun- 
dred, as consisting of ten times ten families, The h^daBed 
is governed by a high constable or bailiff; and formerly 
there was regularly held in it the himdred court for the 
trial of causes, though now fallen into disuse (A), In' some 
of the more nort&em counties these hundreds are called 
wapentakes(/).] * * 


mean » town sending burgesses to 
parliament md not being a eitg^ But 
see the authorities first cited; slio Co. 
Litt. 109 a. In the Municipal Cor- 
poration Act, 5 & 6 Will. 4, c. 76, 
“ borough* ’"itt used in a sense pecu- 
liar to that statute ; and expr^ss^ a 
corporate town, whether sending re- 
presentatives to parUament, or not 

(/) As to the parliament, vide 
post, hk. tv. pt. 1 . c. 1 . 

VOL. I. 


(g) Co. Litt 116 a. 

(ft) 14 Edw. 1. 

{i) Gloss. 274. 

(k) As to the hundred court, vide 
post, hk. V. C. IV. 

(/> Seld. in Fortesc. c. 

" guod Anglu voeont 
** comiiatue 

** Nottingkamhire^ Itik^tershiret el 
** NeHhamptonshfre,*tfoe(iiAt 

‘Leg. Ang, 64 X« 
K 
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As to their origin, we inay ren»ark that htmdreds [srom 
to have ohtaped in Deni^ark(«); .and we find th^ in 
France a regulation of this sort was made above two hun- 
dred years before; set on foot by Clotlmrius and Chil- 
debeit, with a view of obliging each district to answer for 
the robberies committed in* its own divirion (»)• The^ 
divisions were, in that country, as Veil military as cml, 
and each contained a hundred freemen, who were subject 
to an officer caUed the cmtenarius; a number of which 
centeiuirU were themselves subject to a superior officer 
called the count or conies (o). And indeed, something 
like this institution of hundreds may be traced back as 
for as the antient Germans, firom whom were derived both 
the Franks who became mariers of Gaul, and the Saxpns 
who settled in England; for both the thing and the name, 
as a territorial assemblage of persons, firom winch after- 
wards the territory itself might probably recrive its de- 
ynn,mi>.t.itvn , were well known to that warlike people, 
« CenteHi ex singuUs pa^is sunt, idgue ipsum inter suos 
« vocantur ; et quod primo numerusfuit,jam nomen et honor 
**estip)r 

An indefinite number of these hundreds make up a 
ixsmhf or shim. Shire is a Saxon word rignifying a divi- 
rion ; but a county, comitatus, is plainly derived fimn comes, 
the count of the Franks; that is, the earl or alderman, (as 
the Saxons called him,) of a shire, to whom the ^vem- 
of it w*» entrusted. This ho ukally exercised by 
his deputy, still called in Latin vice-comes, and in English, 

M* fidw. c. S3.) And passage be obaemdX tbc hundred is, by 7* & 
proceeds to explain why they are 8 Geo. 4, c. SI, ^ 17 & 18 Vict. c. 
hailed, viz. because the people at 104% s. 477, obliged to compensate 
meeting confirmed tilieir p^ons damnified by the riotous and 
widt the governor by tguch- tumultuocs demolition of churches 
' m>IflnrA-.4:iirktian*8 sud certain kinds of builiUngs and 

p. m note / (and machinery, by plunder of wrecks 
<}owe^*iW t» Wapentake.) (o) Motttes<|a 8p. L. SO, 17. 

of aoimr, d, S. (P) Tadt de Wotib. Oermoit 6. 
fa) ia ibis coiinb(p(lt may 



S. IV. j COUNTRIES SUBJEqjl' TO THE LAWS OF ENGLAND. 131 


* [the sheriff, shrieve, or shire-reeve, signifying the officer 
of the shire : upon whom, by process of time, the civil 
administration of it is now " totally devolved. In some 
counties there is an intermediate division, between the 
shire and the hundreds, as latlies in Kent and rapes in 
Sussex (g)y each of them cgntaining about three or four 
hundreds a-piece (r),* These had formerly their lathc-recvos 
and rape-reeves, acting in. subordination to the shire-reeve. 
IMiere a county is divided into tAree of these intermediate 
jurisdictions, they are called trithiiigs (5), which w^crc 
antiently governed by a trithing-reeve. These trithings 
still subsist in the large county of York, where by an 
easy corruption they are denominated vfidings ; the north, 
the east, and the west riding. The number of counties 
in England and Wales have been diflferent at different 
times ; at present they are forty in England and twelve in 
Wales (^),] 

It seems probable that the realm was originally divided 
into counties, with a view to the convenient administration 
of justice ; the judicial business of the kingdom having in 
former times been chiefly dispatched in local comts, held ^ 
in each different county, before the sheriff, as its principal 


( 7 ) The rapes of Sussex are said 
to have been military governments 
in the time of the Conqueror; the 
lathes of Kent to have been civil 
jurisdictions, and earlier datev— 
(Population Abstract, 1831, voL i. 

р. XV.) 

(r) For some purposes connected 
with magisterial business, counties 
are severed into divisiom* (See 9 
Oea 4, c. 43 ; 10 Geo. 4, c. 46 ; 6 & 7 
Will. 4, c. 12 ; and 22 St 23 Viet 

с. 65.) , The number of places in 
England and Wales where petty 
sessions or dl^onal meetidls are 
usually held, were lately returned 
as amounting to 609.— (Population 


Abstract, 1831, vol. i. p.?tv.)* 

(<) WiUc. Leg. Ang. Sax. LI. Eclw. 
c. 34. 

(t) A particular place, parcel of 
one county, is sometimes detached 
from it, and surrounded by another. 
By 7 •& 8 Viet c, 61, these detached 
parts are annexed, for all purposes, 
to the c(ftintieB of which they form 
a part, for the purpose of parlia- 
mentary representation. As to the 
jurisdiction of magistrates with re- 
spect to detaclied parts of 
lee 2 & 3 Viet. c. 82* j 

Viet. c. 68 ; and as of ■ 

liberties with countins, see 18 8 t 14 . 
Viet, c. 105.* 

k2 
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officet(4r). These antient tribunals, indeed, have long 
dnce fallen into great decay, and retain nothing of their 
former consequence ; the important courts lately established 
under the name of County Courts, though similar in name, 
being in fact of a very different character and jturisdic- 
tion (y). Yet the distribution into counties is to this day 
materially connected, (though in a different manner,) with 
the course of judicial proceedings* For trials of disputed 
facts are stiU ordinarily conducted in the county where the 
cause of action arose, or the offence was committed (z ) : 
viz* before the judges of the superior courts of common 
law, who take periodical circuits throughout England and 
Wales for the both of civil and criminal cases ; or 
before the county justices of the peace, who exercise a 
jurisdiction, in cases of the latter description, at their 
quarter sessions. Another important object connected 
with the distribution into counties, is that of parliamentary 
representation, inasmuch as not only the more impoitant 
towns of the kingdom, but every county also, sends* to the 
House of Commons its own members,— called knights of 
the shire,— who represent their respective counties, as the 
other members do their respective towns; though by a new 
arrangement, the larger counties are now subdivided, each 
portion forming a* gjpparate county (so far as this purpose 

Hickes» Thes. Diss. Epist*; thelessi be ordered by the Queen’s 

Keeves’s Hist, Eng, L. irol, i. pp. Bench to be there tried, if it sball 

6, 7* appear to the l&tter court, that it is 

(^) As to these modern County ^ “ expedient to the ends pf justice” 
Courts, vide post, vol. iii. p* 39«i that this course should be taken, 

et se^. ^ And the statute 25 5^ 26 Viet c* $5, 

By 4 & 5 Will. 4, c, 36, a cohtaihe similar provisions in re- ' 
new court was establflhed, called ference to , persons subject to the 

the Ceutral j j^minal Court, for trial Mutiny <iharged with having 

, of ofiTences^minittej in London commit^ murder or manslaughter 

:>and and certain parts ^ on a p^» so subject And these 

Surrey; and by ^ prov^ipus may be coniideted as by 
|H| fit 20 16, persons ch way of exee|>tioni to the |»rinclp)e 

offenfees ewfa'it^d out of the ^ted in the 'text.' 

||<ild«iicti<»iof sflm'tmufv'nilay, never-' 
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*is concerned), and sending its separate representative (6). 
'Fbr the object of local taxation, too, the division into 
counties is of practical effect and importance; for as each 
parish is subject to a rate for relief of the poor, so is every 
county to a county rate, which is levied on the occupiers 
of land under the authority o^ various acts of parliament (c), 
and applied to many •miscellaneous pur})oses(rf), 

[Three of these counties, Chester, Durliam and Lan- 
caster, are called counties palatine. The two former are 
such by prescription or immemorial custom ; or at least as 
old as the Norman conquest(<?); the latter was created by 
King Edward the third, in favour of Henry Plantagenet, 
first Earl and then Duke of Lancaster (/); whose heiress 
being married to John of Gaunt, the king’s son, the fran- 
chise was greatly enlarged and confirmed in parliament, to 
honour John of Gaunt himself (5^); whom, on the death of 
his father-in-law, the king had also created Duke .of Lan- 
castcr(A). Counties palatine are so called a pahtio^ be- 
cause the owners thereof, the Earl of Chester, the Bishop 
of Durhain, and the Duke of Lancaster, had in those 
counties jura regalia as Adly as the king hath in his 
palace; regalem potestaiem in omnibus^ Bracton ex- 5^; 
pr(\«scs it (i). They might pardon treason^, murdgrs and 
felonies; they appointed all judges aijd* justices of the 

(ft) 2 Will. 4, c. 45, ss. 12, 13, 14, wons), with the tables annexed to 
and see 24 25 Viet. c. 112, ss. 1, 7. that Report, Appendix C. Among 

(c) See 22 Hen. 8, 5; 12 Geo. the purposes to which the rate is 

2, c. 29; 55. Geo, 8, *c. 51. As to applied, are the maintenance of the 
borrowing money on mortgage of \ural pcflice, lunatic asylums, gaols, 
county rate in Middlesex, 8 & 9 and bridges. 

Yict. c. 82. As to the assessment (e) Seld. Tit Hon. 2, 5, 8. 
and collectian of the county rate {/) Pat 25^dw. 8, p. 1, m. 18 ; 
generally, 7 & 8 Viet. c. S3 ; 15 & 16 Seld. ibid. ; Sandford’s Gen. Hist. 
Viet c. 81 ; 21 8 e 22 Viet c. 88. 112; 4 Inst 204. 

See also 5 6 Will. 4, c. 7®, s* 92 ; (g) Cart. 86 Edw, 8, n. 9. ^ 

17 8r 18 Viet. 0 . 71, as to borough (%) Pat 51 EUiw. 8, m* 

rates in the nature of county rates, of Duchy of Xancastat,;^]:^^ 

(d) See Report of County Rate 7 Rym. 188. .vj;' ^ * 

Commissioners, 16 June, 1886 (I) L. 3, c. 8^^. 

(printed by order of House of Com- 
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[peace ; all writs and indictments m in their names, as in 
other counties m the king’s; and all offenoe^lt were said to 
be done again A their peace,' and not,* as in other places, 
contra pacem domini reg^K). And indeed by the antient 
law, in an peculiar jurisdictions, oibnces were said to bo 
done against his peace in whpse court they were tried; in 
a court leet, contra pacem domim ; in the court of a cor- 
poration, contra pacem hallivorum; in the sheriff’s coiut 
or toum, contra poem vice-comitis{l). These palatine 
privileges, so similar to the regal independent jurisdictions 
usurped by the great barons on the continent during the 
weak and in&nt state of the first feodal kingdoms in 
Europe (m), were m all probability originally granted to 
the counties of Chester and Durham, because they bor- 
dered upon inimical countries, Wales and Scotland; in 
order that the inhabitants, having justice administered at 
home, might not be obliged to go out of the county, and 
leave it o^n to the enemy’s incursions; and that the 
owners, being encouraged by so large an authority, might 
be the more watchful in its defence. And upon this ac- 
count also there were formerly two other counties palatine, 

^ Pembrokeshire and Heahamshire (the latter now united 
wiA morthumberl^d), but these were aboUshed by parlia- 
ment; the formel- jp the twenty-seventh year of Henry the 
eighth, the latter in the fourteenth year of Elizabeth. In 
the t^nty-seventh year of Henry the eighth, likewise, 
the powers before mentioned of owners ‘of counties pala- 
ce were abridged; % reaspn for their continuance having 
in a manner ceased(n).] And within a recent period, 
many important alterations have taken place in r^ard tp 
the administratfon of justice in the counties palatine, 
tending to assimilate them in that point to the rest of 
^7 11 Cieo. IV. & 1 Will IV. c. 70 , the 
gl^on of the court bf session of the county palatine 
Chest® was aboKshed, and the county subjected in jiH 

^ (*») Robertwii, jeiw. V. i. 60 . 
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things to lie j«risdiotio» of the superior courts at "West- 
minster; and hy various statutes of later date, the practice 
and proceedings in the courts of common pleas and chan- 
cery of the coupties palatine of Lancaster and Durham, are 
regulated and made conibrmahle in general to those of the 
superior courts just mentioned (o). 

It is also to be ren^ked, that of the counties palatine 
none now remains in the hands of a subject. For [the 
earldom of Chester, as Camden testifies, was united to the 
crown by Henry the third, and has ever since given title 
to the king’s eldest son ;] and the palatine jurisdiction of 
Durham, which was vested until a mcent period in the 
Bishop of Durham for the time being, is now taken from 
him by 6 & 7 Will. IV. c. 19 ^amended by 21 & 22 Viet, 
c. 45), and vested as a separate firanchise and royalty in 
the crown. As to the county palatine or duchy of Lan- 
caster, it [was the property of Henry Bolingbroke, the 
son of John of Gatmt, at the time when he wrested the 
crown from King llichard the second, and assumed the 
title of King Henry the fourth. But he was too prudent 
to suffer this to be united to the crown ; lest if he lost one, 
he should lose the other also. For as Plowden (p) and * 
Sir Edward Coke(g') observe, “ he knew he had th^duehy 
" of Lancaster by sm'e and indefeasiblS title, but that his 
“ title to the crown was not so assured : for that after the 
“ decease of Richard the second the right of the crown 
“ was in the heiF of Liopd Duke of Clarence, second son 
“ of Edward the third; JoKn of Gaunt, &ther to this 

Henry the fourth, being but the fourth son.” And 
therefore he procured an Act of parliamenlii in the first year 
of his reign, ordaining that the duchy of Lancaster, and 
all other Jiis hereditary estates, with all their royalties and . 

(«.) See 5 Wffl. ♦, c. ! 2 c. 27, «. 10 1 28 St 24 
Vict. p. 16) IS & 14 Viet. C..43; b. 2) o. 126, Ss. 12 ,*»-rT 425 » 

16 & 16 Vict. e. e*. 229, 230— Vict.c.42. : ,v 

284) 17 & 18 Vfet. <S. 69, c. 125, (f) P.215., 

ss. 100, 101— 104) 18 & 19 Viet. c. ( 5 ) 4 Inst. 206, 

15, o. 45, c,«7, ■. 8 i 21 & 22 Viet. 

. k4 
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[francMses, should reitiam to him and his heirs for ever; 
and should rei^iam, descend,, be administered and governed 
in like manner as if he never had attained the regal dig- 
nity ; and thus they descended to his son' and garandson, 
Henry the fifth and Henry the sixth : many mw territo- 
ries and privileges being afmexod to tluei duohy by the 
former (r). Henry the sixth being attainted in the first 
year of Edward the fourth, this duohy was declared in 
parliament to have become forfeited to the crown (s), and 
at the same time an Act was made to incorporate the duchy 
of Lancaster, to continue the county palatine — which might 
otherwise have determined by the attainder (^),-- and to 
make the same, parcel of the duchy: and, further, to vest 
the whole in King Edward the fourth and his heirs, kitigs 
of England^ forever; but under a separate guiding and 
governance from the otfier inheritances^f the crown. And 
in the first year of Heniy the seventh, another Act was 
made to resume such ptfrt of the duchy lands, as had been 
dismembered from it in the reign of Edward the fourth ; 
and to vest the inheritance of the whole in the king and 
his heirs for ever, as amply and largely, and in like man- 
^ner, form and condition, separate from the crown of Eng- 
land fiSnd possesision of the same^ as the three Henries 
and Edward the fourth, or any of them, bad mid held the 
same(tt).] 

Fiwi 2 Hen. n« SO; 3 Hen. if motiomwefe 'well fpunded, it 
kf n* I&mW 4 « become a Very curious 

Us) l^isberv. Batten» 1 Yentr. 1S3. * question at the time of the ^pvolu- 
{#) I ,Veh^. 1 UT* \ # tion in 1088; iii whom the right of the 

(it) Boiii4 have entertained an duchy trained after King JamesV 
opinio^ previous to the at- 

Archeion^ 4 {nstr206|^) that^ tainder of the pretended Prince of 
hy this the right of the diichy Walds. Biit it is observable, that in 
h* the ^ural and net in the sense Act, the dochy of Cornwall 

JKing Henry - is e)8o yeste^;in';.Klti^ Hetpry tjie 
.sevd|jjl;h*;|ee'fhraierly in thnt of |eventh'o^,Mfheirhr^^ 

erept, to be 

‘to Ids ,pf the 

^l^'the suc|||ji|S)dhn to the crown. And, brown,' to have 
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The isle of Eljr wa§ never *a county palatine, though 
^metimea erroneoT\^y called ^so. It was, however, a royal 
franchise ; the Bishop of Ely having been formerly enti- 
tled, by gpnt; of King Henry the first, to jura regalia 
within the district, whereby he exercised a jimisdiction 
over all causes as well criminal as civil (a:). But by 6 & 7 
Will. IV. c. 87, this secular authority of tlic bishop is 
taken away and vested in the crown. 


[There are also counties corporate^ wlilch arc certain 
cities and towns, some with more, some with less territory 
annexed to them \ to which out of special grace and favour 
the kings of England have granted, the privilege to be 
counties of themselves ; and not to bo comprisetl in any 
other county ; but to be governed by their own sheriffs (y) 
and other magistrates, so that no officers of the county at 
large have any power to intermeddle therein ( s:).] As they 
constitute no part of the counties at large in which they 
are locally situate, so they had formerly, in general, no 
sliare in voting for the members to serve for those counties 
ill parliament (a). But* thirteen of the number are now 


been understood very early after the 
statute of Henry the seventh, that 
the duchy of Lancaster was by no 
means thereby made a separate in- 
heritance from the rest of the royal 
patrimony, since it descended with 
the crown .to the hSlf-Wood in the 
instances of Queen Mary and Qniaen « 
Elizabeth } which it could not have 
^done, as the estate of a mere buke 
of Lancaster, in the common course 
of legal descents The better o)[>inion 
therefore seems to be that of those 
judg€S,wWheld (Plowd.SSl), that, 
notwithstandii^ the Statute of Henty 
the seventh (which Was only an Act 
of resnmption), the duchy s^ll re- 
n^ined as bsiaMished by that of 
Edward the fburth. separate from 
the other possessions of the crown 


in order and government, but united 
in point of .inheritance. * Wo may 
notice hePe that by 18 {Ir 19 Viet, 
c. 58, the chancellor and council of 
the Duchy of Lancaster are enabled 
to sell and purchase land on behalf 
of her Majesty, in right of the 
Duchy. 

(®) 4* Inst. 220; Grant v. Bagge, 

8 East, IftS. 

(y) As to the appointment of 
aherifts of counties corporate, sec 
5 & 6 Will. 4, c. 76, s. 61. 

(a) Their names are given ifir 
Eusseirs Reform Act, p; 5 ; mjjd lii' 
the Population Abstraci%f 1831,! 
voi. i. p. xiv. And 3 Geo. 
c. 15; 5 & 4, c. 76, ss. 6li 

109, . 

(o) RusselPs Reform Act, p. 5. 
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expressly included within their rei^>ective counties, so far 
as regards the right of electiop for knights of |he dbire (6). 
To which we may add, that by 38 Geo. Ill, c. 32, all 
causes of action arising and offences committed in a county 
corporate may be tried in the next adjoining county at 
lar^ (c) ; a regulation from which certain tolras and cities 
indeed were at first excepted; but ahuc^ the whole of these 
exceptions have becu since repealed by the ‘Act for regu- 
lating municipal corporations (d). ^ 

Thus much of the countries subject to the laws of Eng- 
land ; the consideration of which involves, in a general 
point of view, that of the persona also, to whom these laws 
are applicable. For all persons found within these terri- 
tories feU under the operation of these laws, though in 
different degrees : Brit&h sul^ts^-that is, persons bom 
within any part of the donuruons of the crown, and in 
some oases their des^ndants also, though bom in foreign 
parts, and persons naturalized by Act of parliament — 
being in a full and .absolute sense entitled to the rights 
confotred by these laws, and liable to the obligations they 
impose; but aliens (or those who are not British subjects) 
in a. Ihftited sense only, as we shall have occasion more 
particularly to expl^ hereafter («). 

, , (4) a Will. 4, a. 4o, s, 17. cc. €1, 62, the population of 

1 ^ 80 14 & 15 VSet. c. 55, England and Wale> {inolndiag the 

ei. 31-^24 ; , and c, 100, e«2S. • i8lni)& in thf>! 9ntl«h'iieae), enumo. 

(d) 5 & 8 Will. 4, o. 78, a. 109. rat«4 on diat dojr, Reunited to 
Some ibther ptoritio^ft’nn to Man* 20,285,504 ; of Scotland, at the same 
> . tie$ mjufratg c^UdWd in 51 date, 3,081,551; and Of Ireland, 
Geo. % 0 . 100:;: 8 & 1 Geo. 5>784^S48i|-Tidio«ing diat the aggre- 

4, c. 4, «' I f 8 i 7 Geo. 4, gate ntimhwofperaime then in Great 

;; e. 8^ a. Sljf | Oeo, 4, c, f f « 5 5^ 8 Britoiit and Ireland; amounted to 

li.'ifWite #1 e,,‘,78, ,8. il5 ; 2 12 5 Vk*. 29,831,38% Thia ,i$ eseluidve of 
II Vi<tt. sySi. ' the avnji; mteyfolki' niWohant! aea> 

I. - men'dhpsadoiji''dh«t>da8f die mirn- 

^ r|%iVlied Jjiere, tjhat 8jr her. <»( wh«m; la "(^l%i|teit, in" the 
OB the 8th censuh tab]hn,.«0'i|mW|l7!5,900. 

1811 'iitMW 23 % 24 Viot. 
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BOOK 1. 

OF PERSONAL RIOHTS. 


In a disquisition of such extent and variety aa that on 
which we are about to enter, it is obviously of the first 
importance to lay down a proper preliminary arrangement 
of the subject ; and the plan of division which appears 
to be most suitable to a treatise of this description, is one 
founded on a considcratidh of the nature of municipal law 
in the abstract, and of the objects or purposes towards 
jvhich it is directed. It will be necessary, theroforq, to 
recur for a moment to the views takenaof this subject in a 
preceding part of the work. 

We have seen that municipal law is a rule of civil con- 
duct prescribed By the su])reme power in a state (a); whose 
authority to prescribe it has been referred to the contract 
implied in civil society, that its members shoidd submit to 
certain restraints of their natural freedom, in Order to 
secure to each the enjoyment of defined liberties and ad- 
vantages! and these we have comprehended under the 
general name of rights (&). It r^sxdts fi'om these considt* 
rations, that, in every country, the truo.and proper 
of the law consist in the establishment and maintenanoe of 

• • 

(ft) Vwi{ sup, p. 10. 


(rt) Vide sup. p 26, 
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the rights, severally due to the diflferent members of the 
community. ' ^ 

The idea of*rights however naturally suggests the cor- 
relative one of wrongs; for every right is oa{)able of being 
violated. A right to receive payment fot ^ods sold (for 
eximple) implies a wrong on the part of him who owes> 
but withholds, the price ; a right to Kye in personal secu- 
rity, a wrong on tlie part of him who commits personal 
violence. And, therefore, while in a general point of view 
the law is intended for the establishment and maintenance 
of rights, we find it on closer examination to be dealing 
both with rights and wrongs. It first fixes the character 
and definition of rights, and then, with a view to tlieir 
effectual security, proceeds to define wrongs, and to de- 
vise the means by which the latter diall be prevented or 
redressed. 


These considerations form the most convenient basis 
upon which to construct the principal division of the laws 
of England; and we shall therefore sever them (like 
former writers (c)) into two portions, one of which re- 
gards Rights^ and the otiber Wrongs, 

But, again, if rights be analyzed, they will be found to 
consist^of several kinds. For first, they are such as re- 
garcl a man’s oWn^ person ; secondly, such as regard hit 
dominion over the external and sensible things by which 
he is surrounded ; thirdly, such as regard his private rela- 
tions> as a member of a family ; fourthly^ such as regard 
his social state or couditiouj^ as a member of thfe commu- 
nity ; the first of which classes may be designated as per- 
sonal rights^ the second, as rights of property y the third, as 
rights in private relations^ and the fourth, public rights. 


In these divisions of rights, it is to be observed, that we 
HfJ^ywhere mean to include the converse or reciprocal 
of duties. For whatever is due to one man 
sot of is necessarily due from another. Thus the 


{e) Ealtd tee the Laws of Bnglaiid; anid ^ 

Taoc to pale's. Aaalysil df the Comni. vol. I. p> 41 ^ - 
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right of one man to reaeive from another the price of a 
commodity sold, easyts upon th^' latter the jluty of paying 
that price ; and the general right of each individual to 
live in personal security, implies the converse duty on the 
part of others not to subject him to any riolence. The 
party too, who possesses the right, is in general himself 
subject to some resulting duty. Thus the people have a 
right to live under the form of government establislicd by 
law, and are under a corresponding duty of submission to 
that government. In the discussion of rights, therefore, 
it is often necessary to speak also of duties. Indeed, it is 
under the aspect of duties principally, that some rights 
require to be considered. 

To avoid, however, any misapprehension from the use 
of the temj “ duties,” we may remark that there are some 
duties which have no connection mth rights in the sense 
which we have affixed to the latter expression ; and of such 
duties our law consequently takes no cognizance. These 
are, such as the law of God or conscience prescribes, but 
the violation of which by the individual is attended with 
no direct mischief to others. Thus public sobriety is a 
duty recognized by the law, having regard to the right of 
each citizen to be protected from dis^sting orir conta- 
minating exhibitions of vice ; but private sobriety is not 
enforced by any legal sanction ; because secret intoxica- 
tion, though equally opposed, with open drunkenness, to 
conscience ^nd ^he law of God, is no violation of any 
human right, nor its commission, if by any means detected, 
a fit subject for human puni^ment. 

‘ Wrongs also may be subdivided; but as regards these, 
we are necessarily led to adopt a different principle of dis- 
tribution. For the leading ^stinction here depends not on 
the character of the right violated, but on the 
is supposed to sustain injury from its violation, 
to the view which our law takes of this subjeq<J5 
tion of a right may in some instances amc^t to m ixxjwc^ 
to the partietdar indiridual only, but in others it may take 



viola-! 
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the character of an injury to the public at lai^ (d). When 
viewed in the first aspect, it .is usuallj|ii called a dvil v^vry, 
when in the last, a crime. Thus the withholding of money 
due, is a wrong to the individual ; and consequently a civil 
injury ; but it is considered as not affecting the public ; 
and therefore it is no crimef. On the other hand to de- 
prive a man of bio money by theft dr robbery, is held to 
be a wrong to the public, and therefore a crime ; though 
it is also a civil injury, if considered in relation to the 
damage which the party mdividually sustains. The con- 
siderations whi( h tend to determine whether a given spe- 
cies of wrong shall be treated as an injury to the indi- 
vid\ial, or to the public, or both, constitute a subject which 
it would be premature to enter upon in this place, and 
which belongs to a later portion of the treatise. It is 
sufficient at present to have thus stated the general nature 
of the distinction bet^reen civil injuries and crimes, and to 
remark that it is one of groat practical importance; for 
the law deals very difierently with the two kinds of wrong ; 
the fbrmer being merely a subject ft>r redress, the latter fi>r 
punishment. 

The extensive subject under consideration appearing 
thus rteturally to resolve itself into the several divisions 
above indicated, We shall adopt them for the purpose of 
the present work ; and our method, or order of discusdon, 
will be as follows 

Book I. Of Personal Bights. 

II. Of Bights of Property. 

III. Of Bights in Private Belations. 

IV. Of Public Bights. 

V. Of Civil Injuries ; including also the modes of 
Bedress wlpch the law provides for them. 

VI* Of Crimes; corapri(|ing also of 

Criminal Prosecution. 


(if) 4 BL Com. pp. S, 6, 
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We »3» ROW first to consider' Personal Rights, or those 
which relate to a qtaR’s owr person. As, these are the 
most important, so are they also the most simple of all 
that are secured to men hy the institutions of society; and 
the law haa heew wnch less frequently employed in fixing 
their definition and boundanes, than in devising redress 
or punishment in cafee of their violation. The discussion 
of these rights will consequently, lie in a comparatively 
narrow compass. They consist of two principal or pri- 
mary articles, the right of Personal Security, and the 
right of Personal Liberty'. 

I. [The right of Personal Security consists in a per- 
son’s legal and uninterrupted enjoyment of his life, his 
limbs, his body, his health, and his reputation. 

1. Life is the immediate gift of God, a right inherent 
by nature in every individual ; and it begins, in contem- 
plation of law, as soon as an in&nt is aide to stir in the 
mother’s womb. For if a woman is quick with child, ' 
and by a potion or oUierwisc] designedly [kUleth it in her 
womb; or if qny ono beat*her,] with a like design, [where- 
by the child dioth in .her body, and she is delivered of a 
dead chUd; this, though not murder, was by the lintipnt 
law homicide or manslaughter (e).] But by the modem 
law, the offence is, in neither ease, considered in this light; 
though to procure a miscairiage is, in all cases, a heinous 
crime (/)j/ If t potion, however, be used, or a tottery 
inflicted, with intent to kill* a child in the womb, and 
the child is bom alive, and aflerwards dies of the potion 
or tottery; the case is very diflerent and amounts to 
murder (y). 

[An in&nt in ventre sa mire, or in the- mother’s womb, 

(*) ” Si alijait mulitrem prirgnan- • — &ractoQ, 1. S, c. 4. 
temp*rciuserit,vehiv«nfnamd^rit, (/}S«e24&2fi Vkt. c. 100, Uk> 
per quodfecerit abortivamt si puerpe^ 58, 59, et post, bkt c« JV. 
riumjam formatum fueritf et maxivie {g) 6 Inst 5^, • 
si fuerit antmaiumt facit homifid^um,*^ 
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[is supposed, in law, to be bom for inany pur^wses. It is 
capable of ba^ng a legacy., or a sbitender of a coptbold 
estf^, made to it. It may hare a goa^ian assigned td 
it (A) 5 and it is enabled to] take by deS<i!^i, ;and to [have 
an estate limited to its use, and to take by stioh 

limitation, as if it were theta actually bbti^il)*. Axd. in 
thier point the civil law agrees with o!w8(ii).i] In the: case 
of descent, however, the presumptive heir may enter and 
receive the profits for his own use till the birth of the 
chUd(/). 

2. [A man’s liBibe (by which for the present we only 
understand those members which may be useful to him in 
fight, and the loss of which alone amounts to m^hm by 
the common law) are.aho the gift of the wise Creator, to 
enable him to protect himself from external injuries in a 
state of nature.] To these, therefore, as to life itself, he 
may be said to have a natural inherent right. 

.I* . [Both the life and Kmbs of a man are of such high 
value in the estimation of the law of England, that it par- 
dons even homicide, if committed se dffmdendb, or in 
(wder to preserve them. For whatever is done by a man, 
tojsavfe either life or member, is looked upon as done 
upon the highest necessity and compulsion. Therefore, if 
a man through fear of death <»• mayhem is prevafled upon 
to execute a deed, or do any other legal act ; these, tiu^h ; 
accompanied with all other the requisite*soleA^^ties, ipay 
be afterwards avmded, if foriJed upon him by f J>*11- 
grCnnded apprdmnsion of losing his life, or even Hmfltahe, 
in case of his non^mmpUance (m). And the same is also 
a suiilcieiit excuse ftnr the comnu^ion of many misde- 

M Stitt. I2CW. 2, B. 24, 8. S. ii^elUgunluf tx nncm natiira 

S^Oa'i 10 &,'ll etie, em d* eomm fommedo- agatHr/ 

SWfla 

f f i'E.- 49. (m) 2 Inst. 488. 


;SWBFSi 4 «., 16 j ti, Beale, 1 P. — Pf. 1. 5, 26. 
ilSt»i,S«'^;tt;<Jtitlte,'2 (0* Goedtltlee. Newman, 

i^i;WantiW»e4w,2At|t.H7i 526. 
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|^ me,an <a»i m will appeai; i» the courpt* of those Commen- 
tofi^e (k). The constraint a is under in. those circum- 

atancesi is caUed in law duress, drora the Latin durities, of 
which there aiet two sort® , duress of imprisonment, where 
a naan actuallif IWaei# his hberly, of which we shall presently 
gpeah ; and dunaes per mincuf, where the hardship is only 
threatened and impeiiding, which is that we are now dis- 
coursing of. Duress per minas is either for fear of loss 
of life, or else for fear of mayhem or loss of limb. And 
this fear must be upon sufficient reason ; “ wen,” as Bracton 
expresses it, “ suspido cujnslibet vani et meticulosi hominis, 
sed talis qui possit cadere in vinm eonstantem ; talis enim 
debet esse metus, qui in se contineat vita perkulum, out cor- 
poris cruciatum (o).” A fear of battery or being beaten, 
though never so well groimded, is no duress 5 neither is 
the fear of having one’s house burned, or one’s goods taken 
away and destroyed; because iu these cases, ^ould the 
threat be performed, a man may have satis&ction by re- 
covering' equivalent damages (p); but no snitablc atone- 
ment can be made for the loss of life or limb. And the 
indulgence shovin to a man under this, the principal, sort 
of diiiess, namely, the tear of losing his life de limbs, 
aglet ^ also with that maxim of the civil law; ^‘iqw/scUyr 
ei gui sanguinem suum gualiter guoKter redemptum vo- 
luU{q)” 

The law not only regards life and member, and protects 
every man th«»* enjoyment of them, but also furnishes 

him with everything necessaiy for their support. For 
there is no man so indigent or wretched, but ho may de- 
mand ‘a supply sufficient for all tlie neoe'arities of life fiom 
. the more opulent part of the community by means of the 
several statutes enacted for the relief of the poor, of which 
in their proper places (r). A humane provision ; yet, thougb. 

• 

(n) Vide post, bk vi c* ii. * (p) 2 lust 4$3. 

(o) Bract* 1* 2, c 5. Co Litt. (g) Ff. 48,21, k 

162 a, 253 b ; E. v. Southerton, 6 {r) As to the Atiifb to the 

East, 144. poor, vide post, bk? iv. pt lUsO* li* 

VOL. L l» 
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[dictated liy the principlee of sociotyj discountenaaiced by 
the Roman l^iws. For the edicts of the Emperor Cdh- 
stantine, commanding the public jto maintain the children 
of those who were unable to provide for th@m, in order to 
prevent the murder and exposure of infimts^-^an institu- 
tion founded on the smne principle ap our .ip]}Q.dli)% Jbn8- 
pitals — though comprised in the Theodosian Code(«), 
were rejected in Justinian’s Collection. 

. These rights of life and .member can only be determined 
by the death of the person ;] which is either a civil or a 
natural death ( t). Civil death occurs where a man by act 
of parliament or judgment of law is attainted of treason or 
felony; for immediately upon such attainder he loses (sub- 
ject indeed to some exceptions) his chil rights end capa- 
cities; and becomes, as it were, dead in law (a). It also 
took place formerly where any man [abjured the realm (x), 
by the process of the common law; or entered into religion, 
tliat is, went into a monastery, and became there a monk 
professed : in which oases he was absolutely dead in law, 
and his next heir should have his estate. For such 
bauifdied man was entirely cut Off &om society ; and such 
a monk,’ upon his profession, renounced solemnly all secu- 
lar edneems! and besides, as the po]:^h dergy'claimed on 
exemption from the duties of civil life and the commands 
of the temporal magistrate, the genius of the English laws 
wotdd not suffer those persons to enjoy the benefits of 
society, who secluded themselves from*»it, refiiaed to 
submit to its regu]ationil( (sf). A monk was therefor ac- 
counted ciriKte r mo rUtm, and when hepntered into rehgion 
might, like other’dying n$^, make his testament and ex- 
ecutors; or, if he made li&ie, the ordinary mij^t grmit 
administmtioD^to his next of kin, as if he ware actadly 
dead intetinte. And such executors and aidministratoro 

C.2T. • . Ilf) This was alto a rule iti the 

(f) ^ ‘ ' feudal Ilaw, 1. ii. t< m& 

y. (u) S M ffii/es geculit ^ /actM egi mUed 

(jr) Co* LitfeSaf Newsome ». Christi; nge pertinet ad 

■ ‘Boivyef, ;$ E ettiB qtti non deBei 
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fliad tlic same power, and bring the same actions 
fo/ debts due to the religious, and were liable to the same 
actions for those 4iie./rom him, as if he wore naturally 
deceased (48^)4 ^ JSfay, so far has this principle been carried, 
that when one was il^uud in a bond to an abbot and Iiis 
successors; and afterwards nfade his executors, and pro- 
fessed himself a mon£ of the same abbey, and in process 
of time was himself made abbot thereof: here the law 
gave him, in the capacity of abbot, an action of debt 
against his own executors to recover the money due («). 
In short, a monk or rejigi^s was so effectually de.ad in 
law, that a lease made even to a third person, during the 
life (generally) of one who afterwards became a monk, de- 
termined by such his entry into religion; for which reason 
leases, and other conveyances for life, were usually made 
to have and to hold for the term of one’s natural life (6). 
But, even in the times of popery, the law of England took 
no cognizance of 2KSfS^9B country, be- 

cause the fact could not be tried in our courts (c); and 
therefore, since the Reformation, this disability is held to 
be abolished (rf): — as is ai^ the disability of banishment. 
conse(jiieiit upon abjuration, by statute 21 Jac. I. c. 28(e), 
Tliiri natural life, being, as was before observed, tL€ im- 
mediate donation of the great Cix^ator, tjannot legally be 
disposed of oi* destroyed by any individual, neither by the 
person himselfNior by any other of his fellow creatures, 
merely upojj/f hem* own authority.] Yet, nevertheless, it 
may be lawfully taken away (as before observed) in the 
necessary defence of life* or limb(/); and is also capable 
of* being forfeited for a breach of those laws of society 
which are enforced by the sanction of capital punish- 
ments ; of the nature, restrictions, expedience and legality 

t 

(») Litt. 8. 200* W Rex «. J-ady 

(а) Co. Litt. 133 b. * Salk. 162. 

(б) Arebbiah^p of Canterbury’s (e) 1 Hale, P. C. OOtl. 

case, 2 Ilep. 43 b ; Co. Litt. 132 a. (/) Vide sup. 

(e) Co. Litt. 132 b. . ^ : 

lS V 
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of whicli, mo may heroaffier mora eonvenieitltly inquire in 
a sub$equent part of these Commetitiwies(jf). At prestSint 
it may suffice to observe, that it results from the very na- 
ture of the social compact, on which we have supposed all 
municipal law to be found(^d(A), that no privation or 
restraint ought in any case ^o be inflicted on the indivi- 
dual, unless it be indispensable to the protection of some 
public interesi of adequate importance. All laws there- 
fore sa’voiir of injustice and oppression, which authorize 
the destruction of life or member in order to secure a 
public olyect of comparatively trivial character; or even 
an object of the highest conscciuencc to the public, but 
capable of being sufficiently secunnl by some more lenient 
method. We shall find accordingly, that, though the law 
of England in some cases affects the life of the delinquent, 
it is only for the preventioi^ of ciimcs of the deepest d\c 
— the severity by ’which our penal system ^as once un- 
happily distinguished having been progressively, and now 
at length effectually, softened by the milder ’spirit of 
modem legislation. To this it may be proper to add, 
that our form of government, Or coastitutioTf, is an utter 
stranger to any aibitrary power of killing or maiming the 
subject without the express warrant of law. NuUus 
Uber homo,^' sd^s the gic«it charter (/), aliquo moth 
deUruattiTf ahi per leyale jndidirm parium svorum mtt per 
legem terrmJ^ Which woids. aliqno mJHo destruatuTy^ 
according to Sir Edward Cok(^(A), iiK*hule'f|^prohibiiiou 
not only of killing afwd maimingy but also of torturing (to 
which our laws are strangers), and of e^ely oppression by 
colour of an illegal authority* And it is enacted by. a 
statute of 5 Edw. III. c* 9, that no man shall he fore- 
judged of life -or limb, contmry to the great charter and 
the law of the land : and again, by statute 28 Edw, 111. 

that no man shaft Iks j)at to death without being 
brought to answer by due process of law.1 

>• (0 C. afl. 
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* 3. A man is also entitled, ’a& to lii*^ l>o(ly, to 

Sjciirity from all corporal inaiJts or iiijui-ios, whotluT by 
menaces^ assaults, beating, wounding, or otherwise, though 
they may amount not to destruction oi’life or nienibcr. 

4, To the preservation of his health from such practices 
as may prejudice or annoy if; and 

5* To the secmritj of his reputation or good name fi’om 
slander. 

But these three last articles, it will suffice to have barely 
mentioned among personal rights. It is to tlieir infi-iiige- 
ment, rather than to the rights themselves, that the pro- 
visions of the laws have been in general directed; and a 
more convenient place for their further discussion, will 
consequently be fotmd in that part of the work which re- 
lates to wrongs (Z). 


IT. [Next to personal security, the law of England re- 
gards, asserts, and preserves the personal liberty of indi- 
\idualsi This personal liberty 'consists in the power of 
locomotion, of changing situation, or moving one’s person 
to whatsoever place oneVown inclination may direct, with- 
out imprisonmeni or restraint, unless by duo course of 
law. Concerning which we may make the same observa- 
tions as upon the preceding article Sb that it is a right 
strictly natiiU'al ;1 that the laws of England never abridge 
it without c^ent reason; [and that in this kingdom it 
cannot evoi' be ♦abridged at the more discretion of the 
magistrate without the explicit porraission of the laws. 
Here again the language of the Great Charter is, that 
no freeman shall be taken or impriaorfed, but by the law- 
ful judgment of his equals, or by tlie law of the land (m). 
And many subsequent old statutes (n) expressly direct, 
that no man sliaU be taken or imprisoned by suggestion or 
petition to the king or bis council, unless it bo byJi^gal 
indictment, or the process of the common law* By tba 


(/) As to Wrongs^ vide post, bk. v. 
and bk. vi. 

(f»; C. 29. 


<») 5 Edw. a, ^ Sf I 2d Edw. Z, 
5, c* 4, 28 EdwiivS, 0# 3. 

i3 



150 


BObK L— OF PER80I*«kt RIGHTS. 


[Petition of Bight, (3 Car.’ 1.,) it is enacted, that no free- 
nmn shall be ingprisoned or dptained without cause showit, 
to which he may make answer according to law. "By 16 
Car. I. c. 10, if any person be restrained of Ms liberty by 
order or decree of an illegal coxut, or by command of the 
king’s majesty in persod, or'by warrant of the council 
board, or of any of the privy coiuicil*; he shall, upon dc- 
nmnd of his counsel, have a 'WTit of habeas corpus, to bring 
his body befoi'e the court of King’s Bench or Common 
Pleas ; who shall determine whether the cause of his com- 
mitment be just, and tliereupon do. as to justice shall ap- 
pertain. And by 31 Car. II. c. 2, commonly called the 
Habeas Corpus Ac!,] amended and made more effectual 
',by 56 Geo. III. c. 100, [the methods ctf obtaining this 
writ are so plainly, pointed out and enforced, that, so long 
as this statute remains imunpeached, no subject of Eng- 
land can be long detained in prison, except in those cases 
in which the law requires and justifies such detainer. And , 
lest the kabsas Corpus should be evaded by demanding 
tmreasonable bail or simeties for the prisoner’s appearance, 
it is declared by 1 W. & M. sf. 2, c. 2, that excessive I 
bail ought not to be required ;] though, on the other hand, 
to pre^nt such abuses as are naturally apt to occur in the 
resort to a writ of "this description, it is a rule with the 
courts that they will not ^ant a habeas corpus ^s of course, 
and without probable cause shown (o). ^ 

[Of great importance to the public is ’the p«';gservalion 
of this personal liberty; for if once it were loft in the 
power of any, the highest, magistrate, to imprison arbi- 
trarily whomever he or his officers thought prppefr,] as in 
Frang||||<|^ once daily practised by the crown (p), [there . 
would^WR be ah end of all olher rights and immunities. 


case, 8 ' for tKecmpyiU. Fut^m infornui- 

tion tfae 

of which corpiwwUlbe^^ «y.p, 

in dw iliMta to'whi<ih ISetgeq. ' 

W showing (p) See 1 n. 186. 
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* [Some have tlmugb*, tl^t miju$t attacks, even upon life or 
pcoporty, at the wMpr^ will of the magistrate, arc less 
dangerous to tiie ommooRV'^^th, than sucli as are made 
upon the pers<mal liberty of the subject. To bereave a 
man of li&i or by violence to confiscate his estate, without 
accusation or teiftl, would be«so gross and notorious an act 
of despotism, as must at once convey this alarm of tyranny 
throughout the whole kingdom : but confinement of the 
person, by secretly hurrying him to gaol, where his suffer- 
ings are unknown or forgotten, is a less public, a less 
striking, and therefore a more dangerous engine of arbi- 
trary government. And yet sometimes, when the state 
is in real danger* even this may be a necessary measure. 
But the happiness cff'our constitution is, that it is not left 
to the executive power to determine when the danger of 
the state is so great, as to reader this measure expedient : 
for it is the parliament only or legislative power, that, 
whenever it sees proper, can a,uthorize the crown, by sus- 
pending the Habeas Corpus Act for a short and limited 
time, to imprison suspected persons,] without the possibi- 
lity of their obtaining thsir discharge, during that period, 
by any interference of the courts of law( 5 '); [as the se- 
nate of Rome was wont to have recourse to a dict»,tor, a 

* magistsate of absolute authority, wh^ ’they judged the 
republic in* any imminent danger. The decree of the 
senate, whicSi^ usually preceded the nomination of this, 
magistrate, operam eonsules,'^ quid re^publica delvi~ 
“ metUi Capiat,” was called the* senotm wnsultum ultimee 
necessitaiis : in like manner this experiment ought only to 
bo tried in cases of extreme emergency ; and in these the 
nation parts with its liberty for a while, in order to pre- 
serve it for ever. 

The confinement of the person in any vnse, is an im- 
prisomnent, So that the keepiifg a againrt : 

in a private house, putl&g him in the stock8>,||mBt^ 

(9) The S 7 Oeo. 8, 0. 8, and c. auspending 
SS.areinitancesof ActateinpoMrily Am j' ' 
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[forcibly detaining bim in tike stree^ is an un|>n6onment(r). 
And the law so much discoitrages tuylawfol confinement, 
that if a man is under duress of imfrismmeiUi which we 
before explained to mean a flomptikinn hy ^ re- 

sti^t pfjibexty, until he seals a bond or the like; he may 
allege tliis duress, and avoid the extorted bond. But if 
a man be lawfully imprisoned, and, either to procure his 
discharge, or on any other fair account, seals a bond or a 
deed, this is not by duress of imprisonment, smd he is not 
at liberty to avoid it(*).3 To make a commitment to 
prison lawful, [it must either be by process ficom the courts 
of judicature, or by warrant fi»om some legal officer having 
authority to commit; which warrmit must be in writing, 
under the hand and seal of the rnkj^^tete, and express the 
causes of the commitment, in otte. to be examined into, 
if necessary, upon a habeas corpus. If there be no cause 
expressed, the gaoler is not bormd to detain the prisoner. 
For. the law judges in this respect, saith Sir Edward 
Coke(i), like Festus the Roman governor; that it is un- 
reasonable to send a prisoner, and not to signify withal 
the crimes alleged against him. ■ 

A natural and regular consequence of this personal 
liberty, is, that every Englishman may claim a right to 
abide in his owhecountey so loj^ as he pleases, and not 
to be driven from it unless by the sentence of the law. 
The long indeed, by his royal preTOgative;,«iay issue out 
his writ ne exeat regn o, and prohibit ai^ of Ws sul^ts 
from .goihjg mto foimgn parts without licence(«). This 
may be necessaty for ibe public service and Safeguard of 
the commonwes^h; But no power on estc^ ^cept the 
auth<^pfy of can send ^y subject of England 

ovi of the Isiia i^ihst his wi8; ho, hot even a criminal,'] 
For exile im«i aahctiohod by thj^ comwimt law, av cc pf. 

' ' ■(«)RN.B.8«. 

(#) Co. Vide lup. 

See J Chilly, p. 14«. 
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*in modem times persons have been conveyed to parts 
beyond the seas, u^der sentence of ‘'transportation” (a:), 
they have been so dealt with either by their own choice to 
escape a papital pnnishiaent, or else by the express direc- 
tion of some act of parHament(y). [To this purpose the 
Great Chartei^{«f) declares that no freeman shall be 
banished, unless by*the judgment of his peers, or by tlie 
law of the land. And by the Habeas Corpus Act, 31 Car. 
IL c. 2, (that second Magna Charta, and stable bulwark 
of our liberties,) it is enacted, that no subject of this realm, 
who is an inhabitant of England, Wales, or Berwick, shall 
be sent prisoner into Scotland, Ireland, Jersey, Guernsey, 
or places beyond the seas; (where they cannot have the 
fuU benefit and protection of the common law;) but that 
all such imprisonment shall be illegal : that the person who 
shall dare to commit another, contrary to this law, shall be 
disabled from beaiing any office, shall incur the penalty of 
a prmnunire (a), and be incapable of receiving the king’s 
pardoin] and the party wrongfully committed shall also 
have his private action against the person committing and 
all his aiders, advisers mnd abettors, and shall recover 
costs and damages to the extent of at least five hundred 
pounds (5). / ^ 

[The law is in this respect so bemghly and liberally 
construed the benefit of the subject, that, though 

{x) It is said exile was first berland and Northumberland. (2 
introduced as i punilbment by the Woodd. 498.) 
legislature the thirty-ninth year ^ (y) Convicts are still in like 

of £liz., when a statute enacted, manner sometlmesconveyed to parts 
that •* such rofto as were dangerous beyotid the seas, under that sentence 
to the inferior^people should he of penal servitude which is now 
banished the realm j’* (39 Eliz. e. 4 j substituted for sentence of transpor- 
see Bar. Ant. Stat. 289 j) and Act tation* See 20 & 2 t Viet. c. 3; 
the first statirte in which the word 22 Viet c. 2^.* 

^‘transportation" is used Is the Ifi («) C.29. 

Car. 2, c. 8 , which gives a power to (a) See Index, 
the judges at their discretion iither Pmtre*^ 4 ',;’'' 

to execute, or transport to America (ft) 
for life, the Moss-trooperS of Cum- see forUier, xii. 4 
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.[^the roalin the king MBy conun^d the atteodsuce iiid 
service of all his liegeimen, yet he c^ot send any man 
out of the reaJm> even upon the puWio service; excepting 
saUors and soldiers, the nature of whose em|^yment 
necessarily implies an exception; he cannot i^fc^n- 
stitute a man lord deputy or iieu^Baj|lt.<j^ Ird^Wgain^ 
his wiU, nor make him a 
might, in reality, he no 

]misA has been hitherto said on the sjiiptt of personal 
refers, it will be observed, chiefly to its ^g^ re- 
strict by the authority of government. When iinprison- 
m^ is illegally inflicted by a private subject, relief may, 
in the same manner, be bad by habeas eorpw: andredress 
may also be obtained by actaan#(pr ^e offender may be.t 
punished upon indictment Bttfe the consideration of these 
methods, and the fiirther discussion of the mode of pro- 
ceeding upon habeas eorpm, more properly belong to 
our diviaons .of civil injuries and of crimes. They are 
glanced at, in this place, only in illustration of the im- 
portance attaiflied by the law to the right of personal 

liberty. • 

In ponneotion with . the rights of personal liberty and 
security, which we have been considering in this Book, 
is the right of the^ubject to cany arms proper for his de- 
fence. [This is declared by the statute 1 Wy& M. st. 2, 
c. 2; and is indeed a public allowance, imdpc due restric- 
tions, of the natural right of reedstance aad Self-prcMrva- 
tion, when the sjWCtion o^ soacty aad laws toe • found 
insulBcient to restrain the wlence ^ff.^JMife] There 
is ap atttieut however, 

undto sudi (fofotimi^ces^^^to may tend ^ terrify the 
people, or intentfon of disturbing the public 

peace (d); ^ ^ training of 



2 Edw. 8, e, 8 ( vlSte Hawk, 
bk. i, c. 88, M. 9, lO. 
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* persons, without lawfuj authority, to the use of arms 
prohibited;’ and any justice of the peace is authorized 
disperse such assemblies of persons as he may find e 
gaged in that occupation, and to arrest, any of the perso 
present (e), ♦, 

# 

(e) 60 Geo. 3 & 1 G€6. ^ c. 1. As Volunteer Rifle Corps are trained, ! 

to the authority under which the Index to vol. ii. in Volunteer 



BOOK II. 

OF RIGHTS OF PROFERTY. 

INTRODUCTION. 

OF PROPERTY IN GENERAL. 

The ri ghts of prtmer ^ cousin i» A use, enjoy- 
ment, and accordii^ law o£ the commu- 
nity, of all his aoquisitioi^'^"^* around 

him. It may be desirable to priefiiise a few' observations 
on the-nature and origin of these rights, before we proceed 
to distribute and consider their several objects. 

The rights in question, though we speak of them in the 
plural, in regard to the different objects over which a man 
may have ownership, and the different modifications of that 
ownership, are yet capable of b^ing reduced, and for the 
pnipose of abstract discussion are usually reduced, to one 
geperdi head — ^the right of property, or the principle by 
which one man cl8iimi~aiSnj^g||i8eS a isole and despotic 
domhlion over the external things of the w^ld, in total 
exclusion of aR piher indiriduais i« the universe. How- 
ever j^heraUy, tf^gni^ that right Jmy there are 
very few that thejcaseli^ the hr^|||tp‘ Consider 

its origin [Pfeai£^:!ii|K|j||H the 

possesfiil^,' ^afeaid'to look .bi^'|||||^|^ean8 by 

w^l,i|;!^' a^ as if fearihi of 80 iw®fect in our 
tiOTf or ai!'hih^'|;(<^...;rest vAarisfied; .wi|h ^edirion , of' the 
, laws in 'reaemn' or 'ad- 

'b^'"‘hiuit(a^ 'We 
)t^e'is'deriy^'1by gtant of 
|ii^l3i^^,''by'<^8d^t'#ota our ahheetors, or 
(aJi.Bl. Cwn. yoJ.il 'p, a. ‘ 
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*[by the last will and ^stajment'of the dying owner: not 
oaring to reflect th^t (accurately and strictly speaking) 
there is no foundation in nature or in natural law^ why a 
set of words upon pardbment should convey the dominion 
of land ; why the son should have a right to exclude his 
fellow-creatures from .a detetoninate spot of ground, be- 
cause his father had done so before him ; or why the 
occupier of a particular field, or of a jewel, when lying on 
his deathbed, and no longer able to maintain possession, 
should be entitled to teU the rest of the world .which of 
them should enjoy it after him. These inquiries, it must 
be owned, would be useless and even troublesome in com- 
mon life. It is well if the mass of mankind will obey the 
laws when niade, without- scrutinizing too -nicely into the 
reasons of tnal^g thetp. But, when law is to be consi- 
dered not only as a matter of practice, but also as a rational 
science, it cannot be improper or useless to examine more 
deeply the rudiments and groim'ds of these positive con- 
stitutions of society. 

In the beginning of the world, as we are informed by 
holy writ, the all-bountiful Creator gave to man “ dominion 
over all tlie earth ; and over the fish of tiie sea, and over 
the fow 1 of the air, and over every living thing that jnoveth 
upon the earth (ft).”] Hence [the evth, and all things 
therein, areithe general property of all mankind, exclusive 
of other beings, firom fhe immediate of the Creator. 
And, while contmuc^ bare <^f inhabitants, it is 

reasonable to suppose that 

them, and that every .ope took fljplji stock, to 

his own 1^, j;#tich things as his, inWediate necessities 
required. ' ' . 

These general pptions^O;f property. -weije then sidficient 
to ani^er pH the pujpq^ of huipito life ; and might per- 
haps still hi^ answered them,’ had it been possiUp fop 
mankind to have remifltaed in a state of primevtd;*'ii^T; 
plicity: as may , be collected firom the ,nja«pci^ of] 

/ ' (i) Genesis^ L its. 



158 


Book II. — OF BIGHTS GF PROPERTT. 


[American nations when first discoTjerctl by tlio Europeans ; 
and from tbe fmtient method of living among the firSl 
Europeans themselves, if we may credit either the menio- 
rials of them preserved in the golden age of the poets, or 
the unifoim accounts given by historians of those times, 
wherein erani amnia commuhia ei iadivim omnilm, veluti 
nnvm cmctis patrimonium met(c).** 'Not that this com- 
munion of goods seems ever to have bt'en applicable, even 
in the earliest ages, to ought but the substance of the 
thing ; nor could it bo extended to the use of it. For, by 
the law of nature and reason, he, who first began to use 
it, ac([uired therein a kind of transient property, that lasted 
so long as he was using it, and no longer (d) ; or, to siieak 
with greater precision, the right of possession continued 
I for the same time only that the act of possession lastcKl. 
Thus the ground was in common, and no part of it wa« 
tbe iiermanent property of any man in particular ; jet 
whoever was in the occupation of any determined spot oi 
it — for rest, for shade, or the hke — acquired for the time 
a sort of ownership, from which it would have been imjust, 
and contrary to the law of nature, to have driven him by 
force ; but the instant that he quitted the use or occupa- 
tion of it, another might seize it without iiyustiee. Thus 
also a vine or otlfea tree m^ht be said to be in common, 
as all men were equally entitled to its produeo; and yet 
any private individual might gain the sole Bropeiiy of the 
finiit which ho had gathered for his own *f^a«h A doc- 
trine well illustrated by Cicero, who compares the world 
to a great theatre^ which is common to public, and 
yet the place winch any man has taken ^ for the time, 
his own (e). n 

But when mimldhd increased ip number, crafr, and am- 
bition, it became necessary to entertain coneeptimie d 
moRe permanent d^nninion, and to appropriate to nidirilr' 

M b 4S, c. 1. tfornmns sit, rmie tmf» 4M pettti 

Btittwyr* 1htR4. 4f, e. 4. em Mtaf iatum qatm p^tque ae- 

eitm eig)iu4t3f*^I)e Fia. L S, c. 20^ 
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^dual$ not the imnxediaVj me only, but the very substance 
of the thing to be uged. ‘ Otl\erwisie iituumprahle tumults 
must have arisen, and the good order of the world bovn 
continually broken and disturbed, while a variety of per- 
sons were striving who should get the first occupation of 
the same thing, or disputing ^^hich of them had actually 
gained it. As hunian life also grew more and more re- 
fined, abundance of conveniences were devised to render 
it mure easy, commodious and agreeable ; as habitations 
for shelter and safety, and iniment for warmth and de- 
cency. But no man would be at the trouble to provide 
either, so long as he had only an usufructuary property 
in them, which was to cease the instant that he quitted 
])os 8 ession ; —if,, as soon as ho walked out of his tent, or 
jmlled off his garment, the next stranger who came by 
would liave a right to inhabit the one, and to wear the 
other. In the case of habitations in particular, it was 
natural to observe, tliat even the brute creation, to whom 
every thing else was in common, maintained a kind of 
permanent property in their dwellings, eqiecially for tlio 
protection of their yoiuig^ that the birds of the air had , 
uosls, and the lieasts of the field had caverns, the invasion 
of which they esteemed a very fiagrant injustice, and would 
sacrifice their lives to preserve them. *110000 a property 
was so»)n established in every man’s house and homestall ; 
which seem to have been originally mere temporary huts 
or moveable oamns, suited to the design of Providence 
for more 'speedily peopling the earth, and suited to the 
wandering life of their owners, before any extensive pro- 
perty in the soft ‘or ground was established. And there 
can be no doubt, but that movoabies of every kind became 
sooner appropriated than the permanent substantial soil ; 
partly Ixi^uBO they were more susceptible of a long occu- 
pancy, whick mi^t be continued fer, months together . 
without any sensible int&rmption, and at length by ntege 
ripen into an established right ; but priiyapahy hecanse 
I few o&them could be fit for use till improved and tnriio- 
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[rated by the bodily laboui? of tlic oocjipantj ; wMoh bodily* 
labour, beatovjrod upon «ny. subject wbibh before lay fa 
common to all men, is universally allovred to strcng^^, 
very materially, the title that mere occupancy gives to an 
exclusive property therein. 

[The article of food was* a more immediate call, and 
therefore a more early consideration.* Such as Were not 
contented with the 8}K)ntaneou8 product of the earth, 
sought for more solid refreshment in the flesh of boasts, 
which they obtained by hunting. But the frequent dis- 
appointments, incident to that method of provision, in- 
duced them to gather together such animals as wenp of a 
more tame and sequacious nature ; and to establish a per- 
manent pro])erty in their flocks and herds, in order to 
sustain themselves in a less precarious manner, partly by 
the milk of the dams, and partly by the flesh of the 
young. The support of these their cattle made the article 
of water also a veiy important point. And therefore the 
Book of Genesis (the most venerable monument 'of anti- 
quity, considered merely with a view to history) will 
frunish us with fie<juent instances of violent contentions 
concerning wells ; the exclusive property of which apj)earH 
to^ have been established in the first diggc'r or occupant, 
even in such places where* the ground and herbage re- 
mained yet in common. Thus we find Abraham, who 
was but a sojourner, asserting bis right to a well in the 
country of AWmeletfo, and exacting an ’mtS for his secu- 
rity, “because he had digged that well (/).’* And Isaac, 
about ninety years afierwards, reolaimed tibiii his fether’s 
property; and,, after much contention wifli the Philistines, 
was sufo^ied to eiyoy it fa peaoe(jf). 

AH this time, the soil and pasture of the earth remained 
still fa conunon as before, and open to every occupant ; 
.aaoept perhaps fa.the neighbourhood of towm^ where the 
of a sole and esdnsive in lands (for the 

agripsjtare) was earlier felt, and thetoflhre more 

* « *JI1. sa f#l Onuina. IS. IS. Ae.. / 
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{readily complied with. Otherwise, when tJic multitude of 
and cattle had^ consumoil every convenience on one 
hpot of ground, it was deem^ a natural right to seize 
tipon and oeoupy such other lands as would more easily 
supply their necessities. This practice is still retained 
among the wild and nncultivated nations that have never 
been formed into civil states, like the Tartars and otliors 
in the east ; where the climate itself, and the boundless 
extent of their territory, conspire to retain them still in 
the same savage state of vagrant liberty, which was uni- 
\'ersal in the earliest ages; and which, Tacitus informs us, 
continued among the Germans till the decline of the 
Homan Empire (A). Wo have also a striking example 
of the same kind in the_ history of Abraham and his 
nephew Lot(i). /Vl^lien their joint substance became so 
great, that pasture and other conveniences grew scarce, the 
natural consequence was, that a strife arose between their 
servants ; so that it was no longer practicable to dwell 
together.. This contention Abraham thus endeavoured 
to compose ; “ Let there be no strife, I pray thee, between 
thee and me. Is not the whole land before thee ? Se- 
parate thyself^ I pray thee, firom me. If thou wilt take 
“ the left hand, then 1 will go to the right ; or if thou 
“ depart to the right hand, then 1 wOk go to the left.^ 
Tills iilainly implies an acknowledged right in either, to 
occupy whatever ground he pleased^ that was not pre- 
occupied by tribes. ** Ajid Liot lifted up his eyes, 
“ and bchdd all the plain of, Jordan, that it was well 
“ watered everywhere, even as the garden of the Lord. 
** Then Lot chose him all the plain of Jordan, and jour- 
" neyed east; and- Abraham dwelt in the land of 

Upon ^ same irrindiple was founded the right of mi- 
gration, or sending colonies to find out new habitations, 
when the mother country was overchaiged with inhabit* 

(J») -CtUmt Oiicreti *t ihmii Ktfmt.ut camruu, tU Smwi, ptecitl*."*- 
Mor.^. ]#. (0 GenesiB, & Xiil • 

Tl. 
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[ants whicli was practised as weil by tbe Pb(]eni<dfmB and 
Greeks, as the Germans, Scytlmms, and dther north^ 
people. And, so long as it was confined to tiie stocking 
and cnltivation of desert uninhabited countries, it kept 
strictly within the limits of the law of nature. But how 
fiir the seizing on countries already peopled, and drivii^ 
out or massacring the innocent and defenceless natives, 
merely because they differed from their invaders in lan- 
guage, in religion, in customs, in government, or in 
colour; how far such a conduct was consonant to nature, 
to reason, or to Christianity, deserved well to be considered 
by those who have render^ their names immortal by thus 
dvihring mankind. 

As the world by d^p»es grew ;Bore populous, it daily 
became more difficult to find out new spots to inhabit, 
without encroaching upon former occupants ; and by con- 
stantly occupying the same individual «^ot, the fruits of 
the earth were consumed, and its spontaneous produce 
destroyed, without any provision for a future supply or 
succession. It therefore became necessary to pursue some 
regular method of providing a constant subsistence ; and 
this necessity produced, or at least promoted and encou- 
raged, the art of agricultiire. And the art of agriculture, 
by a tegular odnnection and consequence, introduced and 
established the idea of a more permanent property in the 
soil, than had hitharto been reoaived and adopted, tt was 
dear that the tirould not produce^i^ fruits in suffi- 
dait qmugttities witbout the asristanoe of tillage ; but who 
would be at the pains of tilling it, if another m%ht watch 
an oppmtunify to seize iqxm and eiyoy the product of bis 
iadustiy, evt, and labour? Had not, tbeiefinei a sicqiiRatO 
proper^ in land# as well as moveehla# bean iKnne 

individuals, ^ world must have oontinned a finest, wad 
fpten have besn qtums animals of pr^ ; idrieh, aaeordiag to 
|i^phi0bBO{ihacB»iSthe gmuiAeat^ Wham* 

a# mow (so giyeioudy has Fzoridenoe interwOTan odr duty 
IT happhl|i|# t»gether)the les# ipf 
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• [sity has be©a the ei^nobhng' of the human species, by 
it ^portunifiea of improving its r^Iionai faculties, 
as well as of exerting its natural. Necessity begat pro- 
perty ; and in order to ensure that property, recourse was 
had to civ3 society, which brou^t along with it a long 
strain of inseparable concoihitants ; states, governments, 
laws, punishments, ‘and the public exercise of religious 
duties. Thus connected together it was found that a 
, part only of society was sufficient to provide, by their 
manual labour, for the necessary subsistence of all ; and 
leisure was given to others to cultivate the human mind, 
to invent useful arts, and to lay the foundations of science.] 
Upon the question therefore how property came to be 
established, [or what it is that gave man an exclusive right 
to retain in a permanent manner that specific land,] or 
moveable, [which before belonged generally to every body, 
but particidarly to nobody,] — it seems on the whole that 
property had its original foundation in occupancy, but 
that it -was confirmed and stj’engthcned by such labour as 
was Iwstowed upon the subject matter,— as where land; 
once discovered and taken possession of, was improved by 
agriculture, or where vegetable or mineral productions 
once found were rendered more Valuable by manufacturing 
processes. [There is, indeed, some djffOTcnce among the 
writers on toatural law, concerning the reason why occu- 
pancy should convey this right, and invest one with this 
absolute property : Grotius and Puflfendorf insisting that 
this right of hi^upahey is founded on a tacit and implied 
assent of all that the first occupant should be- 

come the owner;; and Barbeyrac, Titius, Locke, and 
others, kddihg that there is no su^' implied assent, 
neither i« It tieeesBWjy that there should be; for that the 
very act*f^ OK^npancy, alone, being aC; degree of bodily 
labour, is from a principle of natural justice, without any* 
coiwent ortompitct, eulfeient of itself to gain a tiOe* : 
dl^te that sav^tarfl foo ®®tich of nice aUd' ^holak^l^;:; 
finenjffcit. However, both sides agree In this, thati i 
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[pancy is the tiling by which the tifle was in fact origi-Qally^ 
gained ; every ,man seizing tp his own .continued use siicfc 
spots of ground] or such moveables [as he found most 
agreeable to his own convenience, provided he found them 
unoccupied by any one else. 

Property, both in lands and moveables, being thus ori- 
ginally acquired by the first takers which taking amounts* 
to a declaration that he intends to appropriate the thing 
to Ills own use — it remains in him by the principles of 
universal law, till such times as he does some other act 
which shows an intention to abandon it ; for them it be- 
comes, naturallj speaking, publici juris once more, and is 
liable to be again appropriated by the next occupant. So 
if one is possessed of a jewel, and casts it into tlie sea or a 
public highway, this is {3ucli an express dereliction, tliat a 
property will be vested in the first fortunate finder that 
will seize it i-o his own use. But if he hides it privately 
in the earili or other secret place, and it is discovered, the 
finder acquires no property therein ; for the oivner hath 
not by this act declaSred any intention to abandon it, but 
rather the contrary ; and if he Ibscs or drops it by acci- 
dent, it cannot be collected fi'om thence that he designed 
to jquit the possession ; and thei’efore in such a case the 
property still remaihs in the loser, who may claim it again 
of the finder.] * 

In this manner, then, both lands and moveables became 


everywhere perumnendy appropriated. [However, there 
are some few things which/ notwithstanding^ the general 
introdu^on and ermtinuanc^ of propes^^ must still um* 
avoidably remam in common, being su<|^herem nothing 
but an is being had; iind 


therefore the|r.^}ll belong to the the 

time he of them, ana Such 

"^among othemii^ and water, 

*man' may occupy by means ^Windows, his 
other '^nvemencen: and-such also 
animals whmh are'-sairf^ be ^ 
wild and untameable dispos®o%^ 
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Bay naan laay seize upon and keep for hla own use 
jirpIeaSBre. All these things, so long as they remain in 
possession,, every man has a right to enjoy without dis- 
turbance; but if once they escape from his custody,] 
..though without his voiuntaiy abandonment, it naturally 
follows that [they return to lie common stock, and any 
"man else has an equal i%ht to seize and enjoy them after- 
wards.] 

The doctrine of ownership once established, soon drew 
after it that of transfer. [It was found, that what became 
inconvenient or useless to one man, was highly convenient 
and useful to another; who was ready to give in exchange 
for it some equivalent that was equally desirable to the 
former proprietor. Thus mutual convenience introduced 
commercial traffic, and the reciprocal transfer of property 
by sale, grant, or conveyance; which may be considered 
either as a continuance of the original possession which the 
first occupant had; or as an abandoning of the thing by 
the present owner, and an immediate successive occupancy 
of the same by the new proprietor. The voluntary dere- 
liction of the owner, and delivering the possession to 
another individual, amount to a transfer of the property; 
the proprietor declaring his intention no longer to occupy 
the thing himself, but that his own ri||ht of occupancy 
shall be veiSted in the new acquirer. Or, taken in the 
other light, if I agree to part with an acre of my land to 
Titius, the deed of conveyance is an evidence of my in- 
tending to* abandon the propcMy: and Titius, being the 
o^y ■ or first map acquainted with smffi my intention, 
immediately steps in and seizes Ihe vacant possession: 
thus 'the consent expressed by the conveyance gives Titius 
a good ri^t against me; and possession, Y)r occupancy, 
confinns right against all the world besides.] 

If all property ceased ppon death, it would follow that 
[by the principles before established, the next immediate 
occupaqji would acquire a right in all fhafr the det^ased' 
possessed. But as, under civilized governments, widdh 
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[are calculated for the peace of mankind, such a constitution 
would be pro<bictive of endless disturbances^ the universe^ 
law of almost every nation (which is a kind of secondary 
law of nature) has either given the dying person a power 
of continuing his property, by disposing of his possessions’ 
by will; or, in case he neglects to dispose of it, or is not 
permitted to make any disposition at aD, the municipal 
law of the country then steps in, and declares M^ho shall 
be the successor, representative, or heir of the deceased; 
that is, who alone shall have a right to enter upon this 
vacant possession, in order to avoid that confusion which 
its becoming again common would occasion (»)♦ And far* 
ther, in case no testament be peimittedl)y the law, brnone 
be made, and no heir can be foiflaiii as the law 

requires, still, to prevent the robust title of occupancy from 
again taking place, the doctrine of e$di€at${k) is adopted 
in almost every country; whereby the sovereign of the 
state, and those who claim under his authority, are the 
ultimate heirs, and succeed to those inheritances to which 
no other title can be formed.] . ^ ^ 

As to the right, however, of Ibhe children or neai'est re- 
lations of the deceased to inherit, which was allowed much 
earlier than tliat of devising by testament, its origin is, 
perhaps, to be traRjed to a higher soiurce than the mere in- 
stitutions of divil sooiefy* There is a generaXand intuitive 
feeling that it lii^s nature on its side; and there seems in 
truth good reason to refer it to the same natural title of 
ocet^ucy on which , the i%ht of p3t)per^ i» found- 
ed(l). .No doubt' its merits^ as a mvil iU^itiUabn, arc 

(«) iildn that #« 

noi ^ uaturdl hat a political Jtight 

person; so Jhe' S'eath of ’often ’fot nalurl 

either, the not so 

properly in tthe pi^eils to remat^ the 

Wt^f %, 1 1. cbildrepi|if« thh first pcou- 

vide c. papto/* title by dc^upancy 

}A, aoeording to his owr doctrine, a 
fetottc ' an'’ opt. • miiM one. ' ' ' ' 
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•such as might be sufficient in themselves to have recom- 
nuended it for the adboption of ,a wise legislai^ure; for [the 
transmission of one’s possessions to posterity has an evident 
tendency to make a man a good citizen and a useful mem- 
ber of society; it sets the passions on the side of duty, and 
prompts a man to deserve well of the public, when he is 
sure that the reward of his services will not die with him- 
self, but be transmitted to those with whom he is connected 
by the dearest and most tender affections. Yet, reasonable 
as this foundation of the right of inheritance may seem, it 
is probable that its immediate original arose not from 
speculations altogether so delicate and refined. , A man’s 
childr^ or nearest relations are usually about him on his 
death^bed, and %re airliest witnesses of his decease. 
They become therefore generally the next immediate occu- 
pants, till at length in process of time this frequent usage 
ripened into general law. And therefore, also, in the earliest 
ages, on failure of children, a man’s servants bom under 
his roof 'were allowed to be his heirs, being immediately on 
the spot when he died. For we find the old patriarch 
Abraham expressly declaring, that since God had given 
“ him no seed, his steward Eliezer, one bom in his house, 

was his heir(«i).” 

While property continued only for lift, ’testaments were 
useless and unknown; and when it became inheritable, the 
inheritance was long indefeasible, and the children or heirs 
at law were incapable of excluwon by will ; till at length 
it was found that so strict a rule of inheritance made heirs 
dkiob^ent and headstrong, defrauded creditors of their 
just ^bts, and prevented many provident fathers from 
dividing or charging their estates as the exigencies of their 
•fanuHes Yiwjmred* This introduced pretty generally the 
^ri^l^of disposing of one’s property, or a part of it, by 
testammt; that is, by written or oral instr^ftions properly 
and authenticaled, according to the pkimite of 
the debased, which we therefore emphaticeJly Wa 
(m) G 011 . xv« 
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[wj 7/. This was pstahlished in sowo countries much later 
than in others.] With us in Enfs^land, as the law stood ir 
the reign of Henry the second, [a man could only dispose 
of one-tliird of his moveables to the exclusion of lus wife 
and children,] a restriction, however, long since fallen out 
of use; and though lands were fully devisable before the 
Conquest, yet except by the 8i)eciaTcu8tom of particular 
places, they could not be devised trfler the CoiMpiest 
for any greater estate than a term of years, [till the reign 
of Henry the eighth; and then only of a certain portion: 
and it was not till after the Restoration that the power of 
devising real property became so universal as at pre- 
sent (n).] 

Wills and testaments are obviously fe their natitt^ of 
date posterior to the formation of civil society, and must 
be considered as the mere creatures of the municij)al law; 
by which also it is clear that the particular modifications 
of the law of inherittmee and succession are alone ivgii- 
latod. Accordingly wo find that [every distinct 'countiy 
has different ceremonies and requisites to make a testa* 
ment completely valid : neither 'does anything vary more 
than the right of inheritance tmder difl^nt nation^ esta- 
blishments. In England particularly, this diversity is car- 
ried to such a length, as if it had been meant to point out 
the power of the laws in regulating the succession to pro- 
perty, and how fiitile eveiy claim must be that has not its 
foundation In the poritive rules of the state. In general 
only the eldest warn, in some places only the youngest, in 
oth^ all tibe eons tiogether, have a right.to Mtooeed to the 
inheritanoet in real estates males are preifened to feSqalea, 
and the aldeat ntale will usually exehtde the rest$.|tMjtie * 
diyisioQ of pei«(»ial'*'i^t68, the femides of e^ual degtee 
are admitted tc^th^ with the males, and no right of fhi- 
re i« eioweii^ "tt 

, »(j * 

in «otMeqti«nee of C w. 3, e« 24 ; vide po«t, bk. a. pt. i. 
ar tlaiwe in chivelry o. 2 and o. 20. f 

wwage, by the st. 12 
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• Snell ia tlic origin that we are tllbposed to asblgn to pro- 
perty itself, and to the power of transferring^r transmitting 
property, considered in the abstract. However, it is clear 
that all proprietory riglits, as we now find them establifehed 
in any conntry, rest on the municipal law as their immediate 
basis — being indeed some of those civil advantages, in ex- 
change for wliicli eVery individual has resigned a part of 
his natural liberty; and, like those relative to life and 
limb, they have always been guarded by the laws of Eng- 
land with peculiar vigilance, and have been frequently 
recognized in distinct and emphatic terms by the legis- 
lature. Thus [the Great Cliartcr (o) has declared, that no 
freeman shall be disseised or divested of his freehold, or of 
liis liberties, or customs, but by the judgment of his 
peers, or by the law of the land. And by a variety of 
antient statutes (p) it is enacted, that no man’s lands or 
goods shall be seized into the king’s hands against the 
Great Charter and the law of the land ; and that no man 
shall hi disinlierited, nor put out of his franchise or free- 
hold, unless he be duly brought to answer and be fore- 
judged by course of law f and if an}i:hing be done to the 
contrary, it shalUfe redressed and holden for none.] 

Even for the general good of the whole community, jio 
unnecessary violation of the rights of property is, in any 
instance, alTowed by our law. If a new road, for example, 
ih to be made through the grounds of a private person, in 
a ease wliere it would be extensively beneficial to the 
public, the legislature never permits itself to do this with- 
out coiisent of the owner of the land, or at least without 
securing to him a complete indemnification. In vain may 
» it^/||^)irged that the good of the individual ought to yield 
^that ofrthe community. The trite principle applicable 
t o^all such cases is one to which we have had occasion 
afr^y to refer, and which is constantly borne in yiew ' 
by the English law, viz. tliat the private iutercst of tlig m- 

( p) See 6 KdV % c. 25 
«t* 5, c. 4 ( 23 £dw» 8, c. 8. 


(6^ Cl 2d. 
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dividual is never to be sacnficed to a greater extent than ' 
is .necessary to secure a public object of adeq^iate imtp*, 
portance (q). [The public, therefore, is considered in all 
such transactions as an indi\idual treating with an indi- 
vidual, for an excliange. AH that the legislature does is 
to oblige the owner to alienate his possession for a reason- 
able price ; and even this is an exertion of power which 
the legislature indulges with caution, and wliich nothing 
but the legislature can perfom (r).] 

Nor is this the only instance in which the law of the 
land has postponed the public interest to the sacred and 
inviolable rights of private property. [For no subject of 
England can be constrained to pay any aids or taxes, even 
for the defence of the realm or the support of goveniinent, 
but such as are imposed by his o'wn consent or that of his 
representatives in parliament. By the statute 25 Edw. I. 
{oc. 5 and 6,) it is provided, that the king shall not take 
any aids or tasks but by the common assent of the realm. 
And what that common assent is, is more fully eii^lained 
by 34 Edw. I. st. 4, c. 1 (#), which enacts, that no tallia^ 
or aid shall be taken without the hssent^lf the archbishops, 
bishops, earls, barons, kuights, burge^Si ond other free- 
men of the land ; and again by 14 Edw. III. st. 2, c. 1, the 
prelates, earlsi barbns, and commons^ citizens, burgesses, 
and merchants, shall not be charged to make any aid, if it 
be not by the common assent of the great men and com- 
mons in parliament* And as this frmdamental law had 
been shameftdly evjad^undw many succ^xiing pmces, by 


(g() Vido iup. p. 

{r) Se« $ A; 0 c. 

Act, 

^ one net tile usual 

' ■'"it ^ 






(f) See however the introduction 
to die Groat Ctoter (edit.**Q^on.>, 
sub anno it iMboi^Q 

that this irtande, {4|aM 
M eih$cedtn4ot) ati^posed to^liave 
been in S4 Edw. 1 , is in 
nothing more ihan a sort of traitala* 
hati|i ,of C$n0maHp 
cartarmp M Bdw« 1, which was 
originttUy publiOh^ in the Horman 
lan{[uage. ■ 



INTRODUCTION.— DF PEOPERTY IN GfENERAL. 171 

[compulsory loans, and benevolences extorted -without a 
ircal and voluntary consent, it was made as article in the 
Petition of Right, 3 Car. I., that no man shall be com- 
pelled to yield any gift, loan, benevolence, tax, or such 
like charge, without common consent by act of parliament. 
And, lastly, by the statute 1 Will. & Mary, st. 2, c. 2, it is 
dcchired, that le-pying money for or to the use of the Crown, 
by pretence of prerogative, without grant of parliament, or 
for longer time or in other manner than the same is or 
shall be so granted, is iUcgal] 
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PART L 

OF THINGS REAL. 


fbiiE subjects of 

land, are things, as pers^^i il^d 

things are distributed into two things real, aid 

things personal Tilings real, (othermse called realty,) 
consist of things substantial and imnioveable, and of the 
rights and profits annexed to or issuing out of these. 

Things personal, (otherwise called personalty,) co'nsist of 
goods, money, and all other moveables, and of such rights 
and profits as relate to moveables (o). y , ,, 

The First Part of the present Bwwi conse^ 
reUte to tliii^ Bealj and the Second io'things Pe 



(a) Bkckstone says, ** thing* rial 
** are such as ai*e pertnanent, fixed 
and immoveable, wliich.cannot be 
*♦ carried out of tbeir piece, as lands 
'* tenementB^fhing* are, 

goods* money and a)i Cjlber aaoye^- 
« ables sifhich may attend theowh^r's 
** person whi^ever he thinks pw^ 
** to go/* 
been 
firon|;_ 

as 

df sttjid 


be fairly open to the« objection that 
lias been sometimes t!^de to it, of not 
being extensive ^mgh to comprise 
chattels real For it is more correct 
and convenient to keep, Separate the 
idea of the sdbjects in whicirfiroperty 
may be ae^uired, firom.lhe idea of 
the estate qr interest that matJbe ac^ 
quired in these sohJeW A ehattei 
real is, propedy s|»eaking* a 
thing' personal, bdt rather a parflcn- 
|\^lar kind at estate In a 
to ;!f t is, however, for many purposes, 
properly dewgnated as pet^i es* 
tote, This is a matter that m Shall 
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OK THE DIVISIONS OP THINGS REAL. 


Things real are consist in lands, tenements, 

or Sir Edward Coke (a), 

coHiprejbg||H signification any ground, soil, 

or pastures, woods, 

keatli. It legally in- 
clmiStA aio ikouscs, and other buildmgs : for 

fhey ^Ith lie, of two things; iand, which is the 

foundation, and structure thereupon : so that if I convey 
the land or ground, the structure or building passeth there- 
with. . It is observable that water is here mentioned as a 
species of land, which may seem as a kind of solecism ; 
but such is the language^of the law : and therefore I can- 
not bring an actum to recov’^er possession of a pool or 
other piece of water by tlie name of water only ; either 
by calculating its capacity, as for so many cubical yards ; 
or by superficial measure, for twenty acres of water ; or 
by general description, as for a pond, a water-course, or a 
rivulet : but I must biing my action for the land that lies 
at the bottom, and must call it twenty acres of land covered 
with water (J).] And so if 1 ^ant a certain waicTi though 
the right of fishing passes, yet the soil does not (c). [For 
vyatcr is a moveable wandering thing, and must of neces- 
*si^ continue common by the la*^ of nature ; so that I can 
only have' a tcmporaiy, transient, usufinctuaty property 
jjmfm : wherefore, if a body <bf water runs out of my^ 

( 4 ) Co. hitL 4 a ; and see Ewer i , (ft) Challoner v. Tl>om«ls> Bmwnl 
Hayden^ Cro. Eh*. 476; Cooke i>. 142. • • 

Yates, 4 Bing. 00. (c) Co. Litt, 4l». 

« 
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[pond into another man^S, I have np right to reclaim it (d). 
But the land which that water covers, ib permanent, fixei 
and immoveable : and tJiereforc in this 1 ma} have a cer- 
tain sul)8tantial })rop(Tty, of which the law will take notice, 
and not of the othel*. Land hath aUo, in its legal signifi- 
cation, an indefinite extent upwards as well as doAv awards. 
Citjiis est solunif gus est vsque ad ccelum, is the maxim of 
the law, nj)wards ; therefore no man may erect any build- 
ing, or the like, to overhang another’s land: and down- 
wards, whatever is in a direct line l)etween the surface of 
any land and the centre of the eai-th, belongs In general 
to the owner of the surface. So that the word land ” 
includes not only the face of the earth, but evety thing 
under it or over it (e). And therefore if a man grants aU 
his lands, he grants thereby all his mines of meial and 
other fossils, his woods, his waters, and his liouhos, as well 
as his fields and meadows. Not but the particular names 
of the things are equally sufficient to pass them(/); but 
the capital distinction is this, that by the name of 'a mes- 
suage, toft, croft, or the like, nothing else will ))ass, except 
wliat fells with the utmost })ro})ri<4y under the tcnii made 
use of; but by the name of land, which is nbmen generalise 
simum, every thing terrcxstrial will ])asxS (gf).] 

trhe word f[ten^cnt is of still greater extent, and though 
in its vidgar acceptation it is only aj)plied to liouses and 
other buildings, yet in its original proper and legal sense. 


(<l) See Race v. Ward, 4 £11^ BL 

702. 

(e) Shep. Touch. 00} Raine v* 
Alderaon, I Aruoldi 329. 

(/) Blaekstone here edd«, iijj- 
in the inftenee of Stit 

it would «eem thM fee eaiee Of 
^oanuot properly he coneidt^red ae an 
e9(cep|^<m, because water*' is M 
ivdar name, in contempla- 
lew, of th^^thiitg intended to 
; tideiiep.p, 17^ 


(^) Co. Litt 4 a— 6 h.* This word 
land is used in a still larger sense m 
certain statutes ; as in 3 ^ 4 Will, i, 
e. 106, (for regulating the law of in* 
heritanoe,) where it is provided, that, 
so far as the enactments of that su* 
tute me concerned, *Mand** shall 
comprise every interest, rea l or ner * 
tonal, capable of being ifTaentSi, 
and dso money to be laid out in the ^ 
purchase of land, Stc.; see also c. 
103, the act for regulating fee law of 
dower. 
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^[it signifies every thing that may be holden,'] that is, be the 
^ibject of tenure^ of which we shall speak ^at large in the 
following chapter. In ordinary legal intendment, it in- 
cludes not only land (which is the primaiy subject of 
tenure) but rents, commons, and several otlier rights and 
interests issuing out of, or coftceming land (A). 

[But an hereditamenty says Sir Edward Coke, is by 
much the largest and most comprehensive expression {i ) ; 
for it includes not only lands and tenements, but whatso- 
ever may be inheritedy be it corporeal or incorj)oreal, real, 
personal or mixed. Thus an heir-loom, or implement of 
furniture, wliich by custom descends to the heir together 
with the house, is neither land nor tenements, but a mere 
moveable ; yet, being inheritable, is comprised under the 
general word hereditament : and so a condition, the benefit 
of which may descend to a man fi:om his ancestor, is also 
a hereditament ( A). ] 

It is under the larger tenn of hereditaments, thoiigli it 
be not strictly confined to things real, that the subjects of 
real property have been usually arranged; and to this 
method it will therefore .be most convenient to adhere. 
[Hereditaments, tlien, are of two kinds, corporeal and in^ 
corpweaL Corporeal consist of such as affect the senses, 
such as may be seen and handled by ^le body ; incorpo- 
real are not the object of sensation, c«an neither be seciii 
nor handled, are creatures of the mind, and exist only in 
contemplation.] If we apply the word hereditaments to 
the realty only (which is its njost ordinary use), corpo- 
real” hereditaments are in fact the same with land, of 
which enough has been said ; incoq:)Oreal” are the rights 
and profits annexed to or issuing out of land. It is to 
corporeal hereditaments, that qur attention must be first 
directed ; and whatever is sai4 generally, hereafter, as to 


{h) Co, Litt. 6 a, 20 a, 78a;^nd 
see R. ». DersiiJffham, 7 T- K.. 671; 


Vin.Ab, Grants (T). 

(i) Co. Litt. 6 a. As to the terra 


hereditaments^ see also Moore Denn, 
2 Bos, & Pul, 251 ; 
of Lcradon, 3 
(/f) Wiikhestefs 
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the law of real property, is to be underpitood «ui 
to its corporeal siil^ccts only, until those of the utfsdl^drea 
kind present themselves, in their tern, s^pay^ OOtl 
sideration, in a distinct chapter (i). 

(1) As to mcoirporeal hereditaments, vide post* hk* ii. pt. i. e* nxttu 



CHAPTER II. 

OF t E N XJ R E S. 


ilf proceeding to treat of corporeal hereditaments, we 
shdll consider, in the 6nst place, the tenures by which 
tKey may be holden i secondly, the estates which may be 
had in thcm(cE^; and lastly, the title to them, or the 
manner in thoi^e estates may be acquired and 

lost (i). A^d, first, as to. tenures. 

, These it will be impossible to understand with any de- 
gree of accuracy, unless w^e have some previous acquaint- 
ance with the natuin of feuds, or the feudal law(c); a 
system established during the middle ages throughout the 
greater part of the European continent, and from thence 
derived to England, where its spirit still lives in several of 
W institutions. This chapter will therefore be dedicated, 
in the first instance, to an inquiry into the feudal system ; 
after which we shall revert to our own municipal law, and 
particularly that branch of it which retails ’to ' 

of real propefty, a doctrine that we shall find to htejdto- 
gether founded upon feudal principles. 

Feuds were introduced under the new dynasties founded 
by the barbarous tribes, who, dyring the fourth, fifth and 
rixth centuries, poured themselves fifcan Germany and the 
neighbouring countries into the Roman empire (4). In 


(а) Vi4e poB^ bk. ii. pt. t, cc. iii. 
—IX. 

(б) Vid« post, bk. II. pt. i.«c. X. 

— ^I. ■ 

J^) ** I do marvel many 
¥mys Spelman, ** that my Lofdr Cpka, 
* adorning our law with ao in$.ny 
*i6ower$ of anliiciuity and foreign 
4 learning, hath not turned into this 
I VAl.. T. 4 


eeld, fi'om whence ao many roots 
** of our law have, of old, been taken 
** and transplanted.**— Spel. Orig.of 
Terms, c. vin. 

(d) See Spelman on Feuds, ahd 
Wright on Tenures ) ^ hy 
Hat^. e4a, n, 

'.Ruder. 
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every province wKich they subjiSgatcd, large tra<it».0f teiv 
ritoxy were ‘^divided by lot among ^ the conque^i^ s8ta\e 
portion falling to the king or general of the invading tribe, • 
and the rest to his soldiers, who received their shares as 
free and independent property, subject only to the condition 
of bearing arms, as occasion mighty require, in the defence 
of the community from hostile aggression. Of the lands . 
assigned to the sovereign of the tribe, certain portions / 
were afterwards usually distributed by him among his ad- 
herents, and chiefly among his courtiers or companions 
{coniites ) ; but the interest they derived under these 
grants was not strictly in the nature of property ; it was 
of a beneficial or usufructuary kind only, a m^ve stipen- 
diary return for services (commonly services of a military 
description) which they were expected to render to their 
master, an^d subject at some futiue period to resumption ; 
tlie proprietoB^ or actual ownership of the land, being con- 
sidered as still residing in the sovereign himself. 

This species of interest, which we find at first described 
as a henejice {f)y was called, about the close of the 
tenth century (and, as there is reason to suppose, much 
earlier), a feud (g), a term which signified in the 
• Gennan language a stipendiary estate, and stxiod pi 
contradistinction to allodium (A), the phrase applied to 

(/) The portions of land thus die- and fea, wages, pay.— Kobertsoirs 
trihuted were at first revocable at Hist. Ch. V. vol. i. n. (8), citing 
the wil! of the lord, and were then, Wachteri, Gloss. Gcftn. voc. Feodum, 

H h said, called mimra. They were {k) 4iiudim is stated by Robert. 
Rewards Held for some limited time sea to he compounded of the 

(usually one year), and called German particle an and /o/, arid to 

JkUh In proceM of time they began ugnify land obtained by lot ; and he* 
to be granted in perpetuity, and eite^ the same glossaryj* yoc. 
were then called /sada according to Mium, Another derhraJdoUi How- 
Spelman, who citoS Cwjacius, Tend, ever, and one perhaj^gp^aore^ro- 
lib, S, p. ISdi (See Spelman on babl«,i8 given by BlachstoneTwho 
4 Coweirslnterpre JonsidmJa it as compounded of 

^id to be com*' Northern languagee**-^^ Bl. Com. 
or eatatet p. .45, n. ^ 


\ 
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that ft^n^ndent species ^of ppopetty, before described, 
which -liS| originally become vested by allotment in the 
conqueroifa'of the country. There began thus to arise 
two distinct modes of holding or possessing land* The 
stipendiary held of (that is, in i:^lation to and dependence 
upon) a superior ; the ^dlodialist held of no one, but en- 
joyed his land as free and independent property ; the first 
of these methods applying exclusively to royal domains 
granted out in the manner we have described, the other 
to such land as had been allotted to the troops on the 
original conquest, or to land never appropriated by the 
barbarians, but left in the possession of the antient 
owners; for the holding of this was of the same inde- 
pendent character, a«d reomved the same appellation of 
allodium. ^ - 

The interest of the stipendiary or beneficiary tenant did 
not originally extend beyond his own life, if it was not 
even determinable at the royal pleasure ; but in course of 
time it gradually improved in stability, and acquired an 
hereditary character, which led by a natural progress to 
the practice of subinfeudation ; for the stipendiary, (or 
feudatory, as he should now rather be termed,) conrider- 
ing himself as substantially the owner, IjpgAii^ to imitate 
the example of his sovereign, by carving out portidbs of 
the benefice or feud, to be held of himself by some other 
person, on terms and conditions similar to those of the 
original grant ; and a continuec^ chain of successive de- 
pendencies was thus established, connecting each stipen-^ 
diary, or vassal as he was termed (i), with his immediate 
superior or forrf. 

The beneficiary or feiidal relation was w^H suited to 
those dtees of violence and insecurity, and waa found by 
exT^enaS^to be attended with great advantage both to 
tbJT lord and the vassal ; t0 the former, as it secured to 
lllm a band of military retainers, attached by 


h) I 

p|l65, 


Ftvm gv>as, a Celtic word for a 
7th ed. 

n2 


•errant*— ^^[aUam’a Itfiddla Agee, 
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sentiment to his person; and to the latter, as it brought 
them into clhse connection with a powerful superior, under 
whom they found that shelter from oppression, winch the 
law was then too weak to afford. The effect of this, as 
tegarded the allodial species of property, was remarkable . 
the allodialist, though enjoying a jiominal independence, 
found himsdf exposed to all the evils ^d dangers at- , 
tendant on a state of civil confusion, and be^ to con- 
template with envy the comparative security of the feudal 
vaasal: he was therefore gradually indu<^ to place him- 
self under the same relation, by chaagihg nature of 
his property fhim allodial to feudal; ^ order to effect 
which, he gave up or surrendered his land to »me power- 
ful lord, and received it bank again fi-om him in the shape 
of a bcneficinm or feud, to be held Upon some kind of 
service : or, instead of resorting to this formal transaction, 
he would in other cases merely acknowledge himself to 
hold as a vassal to some chosen lord, under ^emfied 
services, as if by the effect of a former grant, which had, 
in truth, never taken place.. In one or other of these 
methods, allodial lands were gradually changed into feu- 
dal, in every part of the continent where the feudal sj'stem 
• had been introduced ; and this conversion became, in some 
ooimtoies, almost, universal; though, in others, there were 
many estates which always continued to be held 

^SucVaccording to the best informed and jnost disen- 
nunafang writers on the subject (i), is the true histoiy of 
the origin and establidiment of the feudal system; by 
which we may perodvp that it was not, according to the 
themy adopted by BlackBtone (i»), invention pf govern- 
ment applied systematically by the barbarous tnbes to the 
management of the conquered countries, witbwrview to 

S^iCo. hy H»tg. 66 % lam’» Ajge^ vd. i. p. H2-V 

'v*|’ ■» ^ 828, tA edit. 

(jpSfAa^ly "Bobwttpn'p ‘ ' (,«*) 2 St Cpm..pp. 46, 46. 
imd'Kal- 
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sectirity from foreign invasion^ or domestic insurrection; 
but rather a conventional arrangement of property, esta- 
blished by gradual usage among the new dynasties, and 
brought into general acceptance by its tendency to ag^ 
grandize powerful lords, and to protect persons of inferior 
rank from the inconveniences of civil disorder. It seems 
probable, however, that the principle of the heneficmm, or 
of that contract by which the temporary use of land was 
bestowed on the one hand, as the stipend for military 
service to be performed on the other, had been Imown to 
the barbarian^ in their native countries, and before their 
invasion of the ®oman provinces ; and some authority for 
the supposition seems to be supplied by. the passage which 
Blackstone’ cites from Florus, relative to the demand which 
the Cimbri and TeutoueS are recorded to iiave made of 
the Roman people, about a c^entury before the Christian 
era : — Ut martins populus aliquid sibi terrcs daret, quasi 
stipendium ; ccBterum^ ut vellety manihus atque armis suis 
uteretur''* (w). 

[The feud was conferred by vrords of gratuitous and 
pure donation, dedi et concessi,^ which would ..still be the 
opei’ative words in a modem infeudation or deed of feoff- 
ment in the English law, [This was ^ffecfted : by the* 
ceremony of corporal investiture, or open and notorious 
"d^yery of possession in the presence of the other vassals ; 
which pcipctuated among them the era of the new acqui- 
sition, at a. time when the art pf writing was very little 
known, and therefore the evidence of property was reposed 
in the memory of <he neighbourhood ; who, in case of a 
disputed title, were afterwards called upon to decide the 
difference, not only according to external proofs adduced 
by th^ parties litigant, but also by the internal testimony 
ofetheir private knowledge. 

/ Besides an oath of ov. profession of faith to the 

(lord, which was the parent of our oath of afleghtime, tlie 
Vassal or tenant, up^n investiture, did usually to 

(7i) 2 Bl. Com/ p. 46* 
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[his lord ; openly and humbly Ihiedhng, bc^'angirt, im- 
oovered, and holding up his hands tog^hbr between 
those of the lord, who sat before him, and th^ professing 
“he dH become his man, from that day forth,' of life 
' ahd limb add earthly hoaour and then he received . a 
' l|ss irom his lord (o). TMuch ceremony was denominated 
hma^tm, or manhood, by the fetidists, fi-cm the stated - 
form of words, detmw vester homo (p).] 

Besides the fealty and homage, ^e relation of lord and 
vassal was ordinarily attended with the following feudal, 
incidents (gr) : — 1. Aid, which was originally a mere bene- 
volence granted by the vassal to hie loud in time of diffi- 
culty and distress (r); but in process ^ time came to be 
considered as a matter of right Itelvef, which was a 
tribute paid to the lord for takingjqathe estate which was 
lapsed or ^en in by the death of the last tenant : for 
while the feuds weie not properly hereditary, but granted 
by favour of the lord only to the children of the former 
possessor, the heir [used generally to pay a fine or ac- 
knowledgment to the lord, i^ horses, arms, money or the 
like, for such renewal of the feud; which was called a 
relief, because, in the words of the feudal writers, “ incer- 
'tam H caducwoji.heredUatm relevant”'\ And this relief 
was afterwards, when the feuds became absolutely heredi- 
tary, continued on the death of the tenant, though;,. the 
original reason of it had ceased to apply. 3. FtM’ on 
alienation, being a sum of money paid to the Jord By the 


(o) Litt. 8. 85. 

(p) It was an observation of Dr. 
Ari^ntbnot that tradition is nowh^ 
preserved so pure and inoorropt as 
among children^ * whose games and 
plays are detivered down invariably 
from one generation to another. 
<Warburton*« ^otes on Pope, vu 

It will not, perhaps, be 
|t remark in corfftr* 

of obs^ation^ that ^ 
1^# abtient juvenile pastimes 


(/he Hng / m, or dasiiinda of Julius 
PoUux, Oifomsfic., I ^ c. 7) the 
ceremonisti hod language of feudal 
homage are preserved lith grv*at 
exactness* , % 

(f ) Hallam's Middle Ages,* vol* i* 
p. 192, m ed. 

^ (r) d$ gratia < 

de Jure!'-^cm depend^ant 

et ito» ad ^olmt<Um dom‘^- 
HB. ii. tr. 1, e. 16, 
a, 8* * 


vws «« 

atia 

0X gratf^ 
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tenant whcne^r he hafd (Jccasion to make over his land to 
another. : ‘ Tms depended on the nature of thl' feudal con- 
nection ; [for,* the reason of conferring the feud being the 
personal abilities of the feudatoi^ to serre hp^ .war, it was 
not -fit he should be at liberty* to transfer this gift, eith^ 
from himself, or from his posterity who were presumed to 
inherit his valoiu*, to others who Smight prove less able,] 
without the lord’s consent. [And, as the feudal obliga- 
tion was looked upon as reciprocal, the feudatory being 
entitled to the lord’s protection in return for his OAvn fealty 
and service, ^erefbre the lord could no more transfer his 
seigniory or protection^ without consent of his vassal, than 
the vassal could ^s feud without consent of liis lord (s) ; 
it being equally ufiteftson^iblc tbat the lord should extend 
‘4)is protection to a person to whom he had exceptions, and 
that the vassal should owe subjection to a superior not of 
his own choosing.] 4. Escheat {t) KtiA forfeiture {u\ being 
two different modes by which the relation between the lord 
and vassal might be dissolved. The first was where the 
tenant in povssession of a feud not granted for life only, but 
transmissible by hereditary descent, died without leaving 
any heir behind him upon whom, according lo the terms of 
the original grant, the feud could any longer descend; in 
- which case iUreverted to the lord, that is, gift, being de- 
* tennined, resulted back to the giver. The second case (that 
lif^&rfeiture) occurred where the tenant committed some act 
inWiolatiop of his duty towards his lord, such as rendered 
him unfit to be longer trusted as a vassal ; the effect of 
which was that his interest .in feud became forfeited, 
and returned to the ford, as for a breach of that condition 
of fidefety on which the grant w^ made 

Fehds, as we haite ^en, did not originally extend be* 
TOnd the life of the first vassal, but in process of time they 
J^ere universally extended [to his sonsy car perhaps to such 

I (t) Wright's Tenures, so. («) As to Jfut 

(#) As to estheat, see further pofit,hk* ii.pt. 
bk. XI, pt I. c# XII. (jf) Wright’s Teuur#S| 4|^r i 
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[one of them as the lord should iSame ; and in this case the 
form of the ‘donation was* strictly observed: for if a feud 
was given to a man and his som^ all his sons succeeded* 
him in equal portions ; and, as they died off, their shares 
reverted to the lord, and did not descend to their children, 
or even to their sundving brothers, as not being specified 
in the donation (y). But when such a feud was given to 
a man and his heirs, in general terms, then a more ex- 
tended rule of succession took place ; and when the feuda- 
tory died, his male descendants in injinitum were admitted 
to the succession. When any such descendant, who thus 
had succeeded, died, his male descendants were also ad- 
mitted in the fii’st place, and, in defect of them, such of 
his male collateral kindred as were of the blood or lineage 
of the first feudiitory, but no others* . For this was ah 
unalterable maxim in feudal succesvsion, that none was 
capable of inberiting a feud but such as was of the blood 
of, that is, lineally descended from, the first feudatory” (^). 
And the descent, being thus confined to males, originally 
extended to all the males alike^; all the sons, without any 
distinction of primogeniture, succeeding to equal portions 
of the father’s feud. But this being foimd, upon many 
•accounts, incon^nient (particularly by dividing the ser- 
vices, and ther^oy weakening the strength pf the feudal 
imion), and honorary feuds, or titles of nobility, being 
now introduced, which were not of a divisible nature; 
but could only be inherited by the eldest son (a) ; ' in 
imitation of these, miliimy feuds (or those we are now 
describing) began also in most countries to descend, acr 
cor^g to the same rule of prinaogemture, to the eldest 
son, m ex^iusion of all the rest (i).] 

These tvere’ the [princi^l and very simple qualities of 
the genuine or original feuds, which were all of Qt military 
iji^ture, and in ttie liands of mi^tary persons ; thenngh 

being under fre^nt incapacities of otdtivatin^ 

' (A) Feud. iL 

' {h) Wrighi’s 32. 
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[and manuring their own lands, soon found it necessary to 
commit part of them lo inferior' tenants, obliging them to 
such returns in service, com, cattle or money, as miglit 
enable the chief feudatories to at tend to their military 
duties without distraction ; which returns^ or reditus^ were 
the original of rents. ^ And by these means the feudal 
polity was greatly extended, these inferior feudatories (who 
held what are called in the Scots law rere-fiefs”) being 
under similar obligations of fealty, to do suit of court, to 
answer the stipulated renders or rent-seiwice, and to pro- 
mote the welfare of their immediate superiors or lords (c). 
But this at the same time demolished the antient simpli- 
city of feuds ; and ah inwoad being once made upon their ' 
constitution, it subjected thorn, in course of time, to great 
^^‘arieties and innovations. Feuds began to be bought and 
sold, and deviations w^erc made from the old fundamental 
niles of tenure and succession, which were held no longer 
sacred, w;hen the fends themselves no longer continued to 
be purely militaiy. Hence these tenimes began now to 
be dirided into feoda jj^oj^ria et impropria, proper and 
im})r<>per feuds ; under the former of which divisions were 
comjirehended such, and siich only, of wdiich we have 
before spoken; and under that of impropei; or deriAutive* 
feuds were comprised all such as do not fall mthin the 
other description; such, for instance, as were originally 
bartered and sold to the feudatory for a price ; such as 
were held upon base or less honourable services, or upon 
a rent, in lieu of military service ; such as w^ere in them- 
selves alienable, without* mtjttual licence ; and such as 
miglit descend indifferently either to males or females. 
But where a difference was not expressed in the creation, 
such new-created feuds di^ in all respects follow the natiu-e 
of an orijpnal, genuine and proper feud (rf).] 
y The feudal polity of w^oh w^e have here presented an 
nutline [seems not to liave been received in thia ^ 

Uir island, jat least not universally, and a# a •part of the 
(f) Wrighes Tfinitfe, 20. ' (rf) Ibid. 56. 
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[national oonstil^tion, till the feign of William the Noiv - 
man(e). Not but that il is reasohable to believe, bxMia' 
abundant traces in our liistory and laws, that even in the 
times of the Saxons, who were a swarm from what Sir 
William Temple calls the •same northern hive, something 
similar to this was in use, yet not so extensively, nor at- 
tended with aU the rigour that was afterwards imported 
by the Normans: for the Saxons were firmly settled in ; 
this island, at least as early as the year 600 ;] and it was 
not until the eleventli or twelfth century (/) [thatfeiids - • 
arrived to tlieir frill vigour and maturity,, even on the con- 
tinent of Europe. 

This introduction, however, of the feudal tenures into 
England by King William, does not seem to have been 
effected immediately after the Conquest, nor by the me:^: 
arbitrary will and power of the Cbnqueror, but to have 
been gradually established by the Norman barons and 
others, in such forfeited lands as they received from the 
gift of the Conqueror, and afterwmds imiversally consented 
to by the great council of the nation long after his title 
was established. Indeed, fh)m the prodigious slaughter 
of the English nobility at the battle of Hastings, and the 
fruitless insurrections of those who survived, such nume- 
rous forfeitures ?iad accrued, that he was able to rew^ 
his Norman followers with very large and extensive 
sessions;] and their regard [for the feudal law, under 
which they had long lived, together with th<} king’s re- 
commendation of this policy to the English, as the best 
way to put themsselvea on a military footing, and thereby 
to' prevent any future attempts from the continent, were 
prbbably the reasons that prevafled to effect its^estai^lish- 
ment here by law. And^ “^though the time of this great 
revolution in our landeti property cannot be a«oertai^ed 

^ the feuiial iy»tem as haviS^ 

‘ ' reached its maturity about the ye^ S 

Afw, vol. i; $00, and pUea Cra^ I* 1, t. 4. 

'ed. .Blac^tbue.bcmii- 
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[with exactness, yet there*are some circumstances that may 
'lead us to a probablfe conjecture concerning it; for we 
.learn from the Saxon Chronicle (^), that in the nineteenth 
ydaf of King William’s reign an invasion was apprehended 
froni Denmark; and the militaiy constitutions of the 
Saxons being then laid aside, and no other introduced in 
its stead, the kingdom was wholly defenceless ; which oc- 
'casioned the king to bring over a large army of Normans 
and Bretons, who were quartered upon eveiy landholder, 

; and greatly oppressed the peojdc. This apparent weak- 
ness* together with the grievances occasioned by a foreign 
force, might co-operate mth the king’s remonstrances, and 
the better incline the nobility to listen to his proposals for 
putting themselves in a posture of defence ; for as soon as 
if*4he danger was over, the king held a great council to 
inquire into the state of the nation (/t); the immediate 
consequence of which was the compiling of the great 
survey called Domesday Book, which was finished in the 
next year ; and in the latter end of that very year the king 
was attended by all his nobility at Sarum, where aU the 
principal landholders submitted their lands to the yoke of 
military tenure, became the king’s vassaLs; and did homage 
and lealty to his person (i). This may possibly have beerr 
thp era of formally introducing the feudS tenures by law ; 

perhaps the very law, thus made at the councU of 
Sanira, is that which is still extant (^), and couched in 
these reina^^kable words:— ut omnes liheri 
homines fesdere et sacremento 4j^mentf qwd intra et extra 
universum regnrni Anpiue Wilh^lmo r^i domino suo fideUs 
' esse mlunt ; terras ^ hmores iUms mni fideHtate uhigm 
♦ ♦* # 

A.D. 1085. Jnglktm, ejus h</mines /act* sunty et 

{h) ** jKijt* tmuit magnum mn^s se iUi subdideret ejusque facti 

/ijKw, et gf%vee mrmonee hahutt eum euHi vasaHif no et^HtatU jumment^ 
msproeetiim deHc terrdt qmm^do prmstUtmnt^ te eqnitfl ^im qme* 
^ncokretur, et a quihue hminibuf.**--- eunque Hit fido6 
^Chron. Sax. ib. Sax. A.D. 1086. 

(0 Omnes^pfiedia teneftte$ . (k) wnkiag^s beg- 

q»ot essent inota meUofis pef toiam bL. Guil. Com. 52- 
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[servare cum eo, et contra inimicos et alitnigenas dffendere^* 
The terms of this law, as Sir Martin Wright has ob- 
served (/), are plainly feudal ; for, first, it requires the oath 
of fealty, which made, in the sense of the feudists, every 
man that took it a tenant or vassal ; and, secondly, the 
tenants obliged themselves to defenjJ their lord’s territories 
and titles against all enemies, foreign and domestic. But 
what clearly evinces the legal establishment of this system, 
is another law of the same collection {m\ which exacts the 
performance of the military feudal sendees as ordained by 
the general council. Omnes comites j et barones, et militesy 

et servientes, et universi liberi homines totim regni nostri 
pT€Bdict% haheant et ieneant se semper hme in armis et in 
equisy ut decet et oportet : et sint semper prompti et bene 
parati ad servitium smim integrum nobis erplendum et pera^ 
gendum, mm opus fuerit ; secundum quod nobis deient de 
feodvset tenementis suis de jure facer et sicutillis statuimus 
per commune concilium totius regni nostri prcedictir^ 

It is probable that by thus [consimting to the intro- 
duction of feudal tenures, our JEnglish ancestors meant no 
more than to put the kingdom in a state of defence by 
establishing a niilitaiy system, and to oblige themselves, 
*m respect of their lands, to maintain the king’s title and 
territories with equal vigour and fealty, as if they had 
received their lands firom his bounty upon these express 
conditions, as pure, piroper, beneficiary feudatories. But 
whatever their meaning was, the Jforman interpreters, 
jged in all the nioetiei of the feudal constitutions, and 
understanding the import and extent of the feudal 
terms, gave a very different eonrtrtiction to this proceed- 
ing : and themipon took a handle to introduce not only 
the rigorous doctrines which prevailed in duchy of 
Normandy, but also such fruits and dependenfies, such 
^rdships and services, as weije never known to othir 

l&tglish had,, in' fact as well as| 

c.28.* ' 

P <'«) ' AnglO'Sax. ' ' ,'(«) S^im, of ,«iiSs,.e. 28. 
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[theory, owed everything “they had to the bounty of tlicir 
sov<^reign lord. • ' • 

Our ancestors, therefore, who were by no means bene- 
ficiaries, but had barely consented to this fiction of tenure 
from the crown as the basis o£ a military discipline, with 
reason looked upon these deductions as grievous impo- 
sitions and arbitrary conclusions from principles that, as 
to them, had no foundation in tnith(o). IIoM^cvcr, the 
Conqueror, and his son WiUiam Rufris, kept up with a 
high hand all the rigours of the feudal doctrines; but 
their successor, Henry the first, found it expedient, when 
he set up his pretensions to the crown, to promise a resti- 
tution of the laws of King Edward the Confessor, or 
antient Sa^con system ; and accordingly, in the first year 
6£ his reign, granted a charter (p), whereby he gave up 
the greater grievances, but still reser\xd the fiction of 
feudal tenure, for the same military puri)oses wdiich en- 
gaged his father to introduce it. But this charter was 
gradually broken through, and the former gi*ievances were 
revived and aggravated by himself and succeeding princes; 
till, in the reign of King John, they became so intole- 
rable, that they occasioned his barqps or principal feuda- 
tories to rise up in arms against him, which at length, 
produced thp famous great charter at Running-mead, 
which, wdth some alterations, was confirmed by his son 
Henry the third {q). And, though its immunities, espe- 
“cially as altered on its last edition by his son(r), are 
very greatly short of those granted by Henry the first, 
it was justly esteemed at the time a vast acquisition of 
English liberty. Ind^d; by the further alteration of 
tenures tlmt has since happened,], and that principally 

(o) WiHghtf^ Tetiures, 81. tbese is in our present statute book, 

(p) WilkWs Leges Anglo^tSax, and bas never reoeived any alters 

JiL. Hen. 1, c* L * ations. But Sir % Coke reckons 

^ {q) ** It received conflirmatfbn, tbirty-two instances wbeiifiii Jijt has 
with some not inconsiderable yatia- been solemnly 

tions, in the first, second, and nin^ Mid. Ages, vol %u pt 
years of Henry's reign. . The of , (r) 9 Hen. 3*'' V 
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took place, as we shall presently see, in the reign of, 
Charles the 'second, [many of thesd* immunities may how 
appear, to a common observer, of much less consequence 
than they really were when granted; but this, properly 
considered, will show, not that the acquisitions under* 
John were small, but that those^ under Charles were . 
greater. And from hence also arises another inference ; 
that the liberties of Englishmen are not mere infringe- 
ments of the Icing’s prerogative, extorted from our princes 
by t^ng advantage of their weakness, but a restoration 
of that antient constitution of which our ancestors had 
been defrauded by the art and finesse of the Norman 
lawyers, rather than deprived by tbe force of the Norman 
arms.] ^ * 

This general introduction of strict feudal piinciplcs gave^i 
rise to that fimdamental maxim which still prevails, that 
all land belonging to any subject in this realm is koUIen. 
of some superior, and either mediately or immediately of 
the sovereign (s) ; for in the law of England, according to 
Sir E. Coke (if), we have not allodium^ which, as we have 
seen («), is the name by which the feudists abroad distin- 
guished such estiites of tbe subject as were not holden of 
any superior. . And as all lands in England were holden, 
they were consequently called tmmmtsy the possessors 
thereof tenants^ and the manner of their possession a te- 
nure {x). Where the tenure was of the sovereign imme- 
diately, it was said to be in dapik^ or in ch^ef This, 
however, was of two kinds* honore (where the 

land was held of the king as prepietor of some honour, 
castle, or manor), m ut de eoroni (where it was Held of 
him in right of the crown itself); and it is to the latter 
kind that the term of temire in capite was more especially 
applied (^). But the bolding might also be mediate, that 

Co. tliif ] % Ilk, a. U t«em« that when tenure 

04^^ wap;;,znet)tioiied genel^aUy it 
' ' wiw undeiritood to apply to a tenure f 
'f' itorofdf and not* at do honore i 

^ 'C^'toulOSaj 2 Inet. Ciii Mag. 
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is* in the way of subinfeudation (;»)• [For such tenants 
as hyd under the kiifg immediately, when they granted 
out portions of their lands to inferior persons, became also 
lords with respect to those inferior persons, as they were 
Tstill tenants with respect to the king : and, thus partaking 
of a middle nature, were called mesney or tuiddle lords. 

; So that if the king granted a manor to A., and he granted 
a portion of the laiid to B., now B. was said to hold of 
A., and A. of the king; or in other words, B. held liis 
lands immediately of A., but mediately of the king. The 
king therefore was styled lord paraTnount ; A. was both 
tenant and lord, or was a mesne lord ; and B. was called 
tenant paravaily or the lowest tenant ; being he who was 
^ supposed to make avail, or profit, of the land (a).] 

' This distinction of mediate or immediate tenancy ran 
through all the different sorts of tenm'e, which we shall 
here proceed severally to couvsider. 

[Ther^ seem to have subsisted among our ancestors four 
principal species of lay tenures, to which all others may 
be reduced : the grand criteria of which were the natures 
of the several services or renders that were due to the lords 
from their tenants. The servicesji^ in respect of their 
quality, were either free or base services ; in nespect of their, 
quantity and .tile time of exacting then?, wer^ either ccr- 
tmn or uncertain. Free services were such as were not 
un becoming the character of a soldier, or a freeman, to 
perfoi'rii ; ^ to serve under his lord in the wars, to pay a 
sxmi of money, and the like. "Flase services were such as 
were fit only for peasants, or persons of a servile rank ; as 
to plough the lord’s land, to make his hedges, to carry out 
his dung, or other mean employments. The certain ser- 
vices, whetjier free or base, were such as were stinted in 
quantity# and could not be exceeded on any pretence ; as, 

Char. c. 31 i 1 Edvr. 3, c. 13, {2 ; on this suhioct in Co. Litt. fa^ 

.1 Edw. 6, c. 4; F. N* B. 173; Bro. 108a, n. (3). 

AHon. n ; Wright’s Ten; 163. See («) Vide sup. f. 
howeverthere^arks which are inade (o) 2 lost. 286* ' f j - 
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[to pay a stated annual rent, oi^to plough such a field for 
three days. ^ The uncertain depended upon unknown cpn- 
tingencics; as to do military service in person, or pay [ 
assessment in lieu of it, when called upon ; or to wind a 
horn whenever the Scots anvaded the realm ; which are 
fi:ee services: or to do whatever the lord should command;' 
which is base, or villein service.] 

The various combinations of these services gave rise to . , 
the various kinds of lay tenure. [Of these Bracton (who 
wrote under Henry the third) seems to give the clearest 
and most compendious account of any author antient or 
modem;] of which the following is the outline or ab- 
stract. Tenements are of tw o kinds, frank-tenement and 
“ villenage. And of firank tenements some are held ireely, 
in consideration of homage and kniff ht-^rvice ; others ih^ / 
free^'^ocage with the service of fealty only, or with fealty 
** and homage, according to some autliorities ” (c). And 
again (d), Of villenages some are pure, others privileged. 
u villenage is where a man holds upon terms of doing 
whatsoever is commanded of him, nor know^s in the 
evening what is to be done in the morning, and is 
ahvays bound to an uncertain service. There is also 
another kind of idllenage holdon of the king, from the 
time of the Conquest, which is called villein-socage^ and 
“ which is \illenage, but of a privileged sort. Such 
tenants of the king’^s demesnes have the privilege that 

(c) Tenemmtormn aUudUherm^ mllena$ii quod feneturTl€ dnmlno Rege^ 
aUud Mmagium, Itm UiHtmtm a Jnglmt dicitur tv- 

aliud (tnetMT Hbere pro kmagioet ser^ cagim vUUamm^ et quod ett oiUena- 
oitio militarif aUud in Ulfero tocagio ghtmttedttmenprivUegintum* Habmt 
cum ianitm^oel cumjideli- Unque tonentet de donUnicU domini 

tale et homagkt kmindum qnosdamJ* rtgit tale pr^ilogiun^ quod a gleba 
—Bract 1. 4, c. 2S| § 1. amoveri non dehent quamMu oelint et 

(rf) “ yuienagioeum atiud purum^ poosint facere debitum tetmiiium* JBt 
eiliud privllegidim* Qui tenet in puro h^umodi villmi admamd proprii 
:''f^^^ll^^f^ktqnk0ideipr0ceptum diatntnr ghhet mriptitU. VUlnna 

‘ mtm fmkmi tfinHtiot ted tferia etf 
temper mebitnr . determimW’-^md.^ S. 

;'f' 0^ $tphtiam dligd genut 
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^^•tKey cannot be remove<3*from the land while they do tlie 
due ; and thdlse villein-socmen are pr^])erly called 
** glebes ascrijjtitiL They perform \ill{'m feervices, hnt 

such as are certain and delcrnnncd.” This account, 
illustrated as it is by other authorities, proves that there 
antiently existed (as before remarked) four principal kinds 
,of lay tenure. And that they were as follows — servitium 
fhilitare^ that is knight-service, or, in law-Prencli, chivalry 
or service de chivaleTy answering to the fief d^hauhert of the 
Normans (e), — where the service was fi*ee, but uncer- 
tain ; liherum socagium (fi’ee socage), where it was not only 
free, but certain :• jpwrww cillenagium (pure villenage), 
where it was base in its nature, and uncertain : and lastly, 
villenagium privihgiatnm (or villein socage), where it was 
but certain ; which seems principally to have pre- 
vailed among those who are above described as tenants 
of the king’s demesnes.” 

The four kinds of tenure above enumerated, however, 
in process of time were descrilied as only three, viz. knight- 
service, free socage, and copyhold ; which last comprises 
both the species of villenage to v\hich Braeton ref(u*s. 
These' three subsisted in England till the middle of the 
sovenlccntli centiuy, and the two last subsist to this 
day. 

1, [The first, most imivcrsal, and esteemed the most 
honouj'able siiecies of tenure, was that by hnight*servic€f^ 
\viiicli [differed in very few points, as w^e shall presently 
\ ae, from a' pure and proper feUd, being entirely mili- 
, hry, and the general effect of the feudal ostabUshment 
in England.] To make a tenure by knight-service, it 
was necessary that the tenement in point of quantity 
should amoimt to twelve ploughlands (/);’ which was 
called a knight’s fee, feodum militare (g) ; and the value 

(e) Spelm. GIobs. 219. Tenure carticaia terra, was as much as one 

by ** knight Service,’* ns expressly plough could plough In a yeaifj Co, 

called d'hmhert ” in the Mir- Litt 69 a. 

rour (c. 2, § 27.) . (g) 2 Inst 696. 

(/) 2 Inst 696, A ploughland, 

VOL. I. 


O 
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[of which is stated in i Edw.'iL at £20 per anniiin('J), 
And he who held this proportioif of land (or a whole 
fee) by knight-service, was bound to attend his lord to* . 
tiie wars for forty days in every year, if called upon (A)Kt 
which attendance was his reditus or return, his rent 
or service, for the land he claimed to hold. If he held 
only half a knight’s fee, he was‘ only bound to attend 
twenty days, and so in proportion (/). And there is reason 
to apprehend, that this service was the whole that our 
ancestors meant to subject themselves to j the other fruits 
and consequences of this tenure being fraudulently super- 
induced, as the regular (though unforeseen) appendages of 
the feudal system. 

This tenure of knight-service had all the marks of a 
strict and regular feud : it was granted by words of a pur^s 
donation, dtdi et co«cem(m); was transferred by investi- 
ture or delivering corporal possession of the land, usually 
called “livery of seisin;” and was perfected by homage and 
fealty («).] It also drew after it the following conse- 
quences, some of which, as we have seen (o), were ordinary 
feudal incidents, and therefore in general observance, not 
in England only, but throughout a large portion of the 
continent (p)» 

1. In tenurd by chivahy the land on the death of the 


(I) 2 lint. 5ad t Co. Litt 69 b* 

{h) ** Uu Sriden co&teods a 
knighrs fee did not consist of land 
** of a fixed extent ot value, iHit^was 
** as iHl^ as the Ung was pleased to 
gmHf)on the condition of having 
** the semce of one knight Tit of 
** Hon. p. 2, 0 . 6, 68. 17 and 26/^— 
ChritHun^i BMfstmt vol il p« 62 

(n). 

(0 Lift f 96. 

(w) Co. U% 9. 

, la) ^ to homage end fealy, vide 
Co-ptL 6*1, wb, 

, ^ blend ho- 

hut in 


England they were distinct Go. 
Uitt hy Harg. 68 a, n.(l). 

(o) Vide sup. p. l82. 

(p) The local extent of the feudal 
law is pointed out in Hallam*s Mid. 
Ages, vol i.pp* 200—203, (7th edit.,) 
whore its regular machinery and 
systematic establishment are con- 
sidered as chiefiy applying to the 
** dominions of Charlemagne and to 
" those countries wl^ch afterwards 

derived it from thenoe." Hen- 
marki Sweden, Bohemia, and Hun- 
gary are particularly mentioned as 
countries not influenced hy the feu- 
dal lyirtem. ^ , 
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tenant passed by descent to his heir, for the j)ractice of 
granting feuds jure hosreditario has been in use amongst 
\is ever since the Norman conquest (q)\ and in this descent 
TJftons sizcceeded before daughters, an elder son before a 
younger (r). 

2. If the heir in chivalry [was under the age of twenty- 
one, being a male, or fourteen, being a female, the lord 
. ,wks entitled to the wardship of the heir, and was called 
the guardian in chivalry (5). This wardship consisted in 
having the custody of the body and lands of such heir, 
without any account of, the profits, till the age of twenty- 
one in males, and] fourteen [in females. For the law 
supposed the heir-male unable to perform knight-service 
till twenty-one : but as for the female,] Sir E. Coke re- 
1 tnaVks, that she might at fourteen govern an household, 
and marry a husband, who might do knight’s scrvice- 
[The lord therefore had no wardship, if at the death of 
the ancestor the heir male was of the fiill age of twenty- 
one, or the heir-female of fourteen ;] yet, if she was then 
imder fourteen, the lord might not only keep her in wardi 
till she attained that age, but if she remained unmarried, 
he might keep her land m his custody two years longer by 
virtue of the statute of Westm. L, 3 Edw. I.-c* 22 (t), 
[This wardship? so far as it related to tand, though it 
was not, nor could be, part of the law of feuds, so long as 
they were arbitrary, temporary, or for life only ; yet, when 
^ey became hereditary, and did cbnsequehtly often de- 
scend upon infants, who by reason of their age could 
neither perform nor stipulate ftr the services of the ftud, 
does not seem upon feudal principles to have been un- 
reasonable. For the warddiip of the land, or custody of 

(^) Reeve«*s Hist, Eng. LaW, vol. pp.429, 215 j vol.i.p. 190, (7th edit) 
i. p. 36. • (/) Litt. a. 103; 2 Inst. 204; 

(r) Hale's Hist C. L« c. 11. Blackstone states the gaar^kn^lp 

(a) ITardsAipand Marriage vf^e of females to have till 

not ordinaiyZfeudal incidents, hat But see Coleridge’s 
nearly peculf& to England and Kor- di p. 67. , ' , ! S ^ ^ 

mandy.— Hallam,*Mid^Ages,voLii ; ' , : ^ 

o2 
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c' 

[the feud, was retained hj the lord, that he might out*of 
the pii^s thereof provide a fit person to in* 

fimt’s services, till he should bfe of age to perlbiaiHii^ 
himself: and, if we consider the feud in its original im- 
port, as a stipend, fee, or reward for actual service, it could 
not be thought hard that the lord should withhold the 
stipend, so long as the service was suspended : though un- 
doubtedly to our Rnglish ancestors, where such a stipefi-^ 
diary donation was a mere supposition or figment, it car^ 
lied abundance of hardship ; and accordingly it was 
lieved by the charter of Henry the first, before mentioned^ 
which took this custody from the lord, and ordained that 
the custody, both of the land and the children, should be- 
long to the widow or next of kin. But this noble immu- 
nity did not continue many years. • / ^ 

The wardship of the body was a consequence of the 
wardship of tlie land ; for he who enjoyed the infant’s es- 
tate Tvas the properest person to educate and maintain him 
in his infancy : and also in a political view, the lord was 
most concerned to give his^ tenant suitable education, in 
order to qualify him the better to perfoim those services 
wliich in his maturity he was bound to render. 

When the male heir arrived to the age of twenty-one, 
or the heir female to tliat of sixteen, they might sue out 
their lively or nvst^lemam(u); that is, the delivery of 
their lands out of their guardian’s hands. For this they 
were jjffiged to pay a fine, namely, half a year’s profits oT 
the laB ; though this seems expressly contrary to Magna 
ChSrta{x)n However, in consideration of their lands 
having been so long in ward, they were excused all] the 
reliefs; and the king’s tenants all the primer seisins, also 
to be hereafter mentioned (y)* [In order to ascertain the 
profile that arose to the crown by these tigst firuits of 
tenure, and to grant the heir his livery, the itinerant jus- 
in eyre, had it formerly in charge to make 

77 a. (y) Co, Litt 7.7 a. K 
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[hiquisition concerning Uhem by a jury of the county, 
commonly called an iilquisitio p6st mortem {z)] which was 
\instituted to inquire (at the death of any man of fortune) 
the value of his estate, the tenure by which it was holden, 
and who, and of what age, his heir was; thereby to as- 
. certain the relief and value of the primer sei^, or the 
^ wardship and lively accruing to the king thereupon. A 
inanner of proceeding that came in process of time to be 
greatly abused, and at length an intolerable grievance; it 
being one of the principal accusations against Empson 
and Dudley, the wicked engines of Henry the seventh, 
that by colour of false inquisitions they compelled many 
persons to sue out livery from the crown, who by no means 
were tenants thereunto (a). And afterwards a court of 
vwards and liveries was erected, for conducting the same 
inquiries in a more solemn and legal manner (6). 

When the heir thus came of full age(c) he was to re- 
ceive the order of knighthood, and was compellable to take 
it upon bim, or else pay a fine. For, in these heroical 
times, no person was qualified for deeds of arms and 
chi^nliy who had not recei>^ed this order, wliich was con- 
feiTcd with much preparation and solemnity. We may 
plainly discover the footsteps of a similar custom, in what 
Tacitus relates of the Germans, who, in»order to qualify 
their young men to bear arms, presented them in a full 
assembly vrith a shield and lance; which ceremony is sup- 
posed to have been the original of the feudal knighthood (rf). 
This prero’gative of compelling the vassals to be knighted. 


(«) Hovedeii) sub Rich. 1. 

(а) 4 Inst 198. 

(б) St. 82 Hen. 8, c. 46 j 83 Hen. 
8, c. 22. 

(c) Blackstone adds here (vol. 2, p. 
69), “ provided he held a knight’s fee 
in capite under the crown but Mr. 
Christian observes, that Lord Coke 
does not i|ake that distinction in hU 
CommenyiVy on the Stat. de MUit (2 
lust. 598), andjthat the power of the 


Commissioners in the oommisslons 
issued by Edward the sixth and 
Queen Elizabeth, was not limited 
to the king’s tenants. And see 16 
Gar. 1, c. 20. 

(d) ** Tn ipSQ conciUo vel principum 
aliquist vel pater, vel propinquus, seaio 
frawedque juvenem omanL Mmt epud 
ilhi toga, hie jptimk , 

ante hoe domus mi' 

De Oetm. c. IS. 
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[or to pay a fine— as expressly recc^ized in parliament by 
the statute -de Militibus, 1 Edw. II. — ^was exerted as m 
expedient for raising money by many of our best princes, 
particularly by Edward the sixth and Queen Elizabeth; 
but yet was the occasion of hea\y murmurs when exerted 
Charles the first: among whose many misfortunes it 
was, that neither himself nor his people seemed able to, 
distinguish between the arbitrary stretch and the legtd 
exertion of prert^tive. However, among the other con- 
cessions made by that unhappy prince, before the fatal 
recourse to arms, he agreed to divest himself of this flower 
of the crown, and it was accordingly abolished by statute 
16 Car. I. c. 20.] 

3. But there was still another piece of authority which 
the guardian was at liberly to exercise over his infant 
wards; viz. the right of marriage{e), which signifies the 
power, which the lord or guardian in chivalry had, of dis- 
posing of his infant ward in matrimony. For, he might 
tender to his infant tenant, when of the ago of fourteen, a 
suitable match without disparaganentt or inequality; which 
the infant, if a male, could nol refuse and marry elsewhere, 
without forfeiting to the lord double the value which the 
lord might liQ/ve obtained fi)r the alliance, duplicem valorem 
maritagii; nor dbuld a female refiise, without entitling liim 
to hold her lands by way of penalty, till she attained tlie 
age of twenty-one. And even without tender of a match, 
he was entitled in every case, on the ward’s coming of age,' 
to the mgle value whidbrhe might have obtained for the 
marriage (/). [This seems to have been one of the latest 
hardships of our antient tenures. There were indeed sub- 
stantial reasons why the lord should have the restraint and 
controul of the ward’s marriage, especially of his female 
ward; be<a,u8e of their tender years, and the danger of 
such femtde wards intermarrying with the lord’s eimay{g ) : 

Co. Iiitt. 88, a (11), ty 701i; Palmer’a case, 6 lep. 126b ; 
t Hist. vol. i. p, 1 1 6. Co. Litt. 82 a. ^ 

; ; J/) torf iarcy’s ease, 6 Eep. (5) Bract. 1. 2, c.‘.87, s. 6. 
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[Wilt no tolerable pretence* could be assignecl wliy the lord 
^ Hbould have the stde ot^alue of the marriage. ‘Nor indeed 
irt this claim of strictly feudal original; the most probable 
account of it seeming to be this: that by the custom of 
Normandy the lord’s consent was necessary to the mar- 
riage of his female wards (A); which was introduced into 
.England, together with* the rest of the Norman doctrine of 
f^uds: and it is likely tliat the lords usually took money 
for such their consent, since, in the before-cited charter of 
Henry the first, he engages for the fiiture to take nothing 
for his consent; which also he promises in general to give, 
provided such female ward were not married to his enemy. 
But tliis among other beneficial parts of that charter being 
disregarded, and guardians still continuing to dispose of 
tlieir wards in a very arbitrary unequal manner, it was 
providc'd by King John’s great charter, that heirs should 
be married without dis}>aragement, the next of kin having 
previous notice of the contract(i); or, as it was expressed 
in the first draught of that charter, “ ita maritentur ne 
disparagentur, et per consilium propiaquorum de consan- 
guinitate sud{ky' But thcle provisions in behalf of the 
relations were omitted in the charter of Henry the third; 
wlu>rein(/) the clause stands merely th.vm~‘‘ kceredes ma- 
rilenfur absqvx disparagatione meanirfg certainly, by 
karedes, heirs female, as there are no traces before this to 
be found of the lord’s claiming the marriage of heirs 
‘malc(w); and as Glanvil expressly confines it to heirs 
female (a). ' But the king and hi»great lords thenceforward 
took a handle (from the ambiguity of this expression) to 
claim them botli, site sit masculm sive famim, as Bracton 
more than once expresses it(o): and also, as nothing but 
disparagement was restrained by Magna •Charta, they 


(A) Or. Oust. 95. 

(i) Cap. 6, edit. Oxon. 

(/r) Ca||t 3, lb. 

(0 Crj/*6. 

(i») The words mariUre and mart- 


tedium seem tri Hrnidrd to denote 
the providing of a hmhAnd^ 

(n) Xi. 7, c, 9 and 12, and I 
c. 4. • • 

^ 0 ^ X.* 2, c. SS, 8. Xi» 
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[thought themselves at liberty tcf make all other advanta^s 
that they c()uld(/>). And afterwards this right of selling 
the ward in marriage, or else receiving the price or value 
of it, was expressly declared by the statute of Merton (y); 
W’hich is the first direct mention of it perhaps to be met 
with, in our own or any other law.! 

4. The tenant in chivalry was also liable to aids. These . 
in England [were principally three: first, to ransom the 
lord’s person, if taken prisoner; a necessary consequence 
of the feudal attachment and fidelity: insomuch that the 
neglect of doing it, whenever it was in the vassal’s power, 
was, by the strict rigour of the feudal law, an absolute 
forfeiture of his estate(r). Secondly, to make the lord’s 
eldest son a knight: a matter that was formerly attended 
with great ceremony, pomp and expense. This aid coidd 
not be demanded till the lord’s heir was fifteen years old, 
or capable of bearing arms ( 5 ); the intention of it being to 
breed up the eldest son and heir apparent of the seigniory 
to deeds of arms and chivalry, for the better defence of the 
nation. Thirdly, to mainry the lord’s eldest daughter, by 
giving her a suitable portion;* for daughters’ portions were 
in those days extremely slender, few lords being able to 
save much out of their income for this purpose: nor could 
they acquire mbnoy by other means, being wholly con- 
versant in matters of arms; nor, by the nature of their 
temue, could they charge their lands with this, or any 
other incumbrances. From bearing their proportion to' 
these aids, no rank or profession was exempted: and there- 
fore even the monasteries, till the time of their dissolution, 
contributed to the knighting of their founder’s male heir 
(of whom their lands were holden) and the marriage of his 
female descendants(^)* And one cannot but observe, in 
this particuli^, the great resemblance which the lord and 
vassal of the feudal law, bore to the patron and client of the 

Wfjgbt’s Tt^nures, 97. 


(<) 2 Inst. 2dd. \ 

(0 Philipps Life of Pita. 1. 223. 
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[*Roman repubKc; betw<^ell whom also there subsisted a 
mutlial fealty, or engagement of defence and protection. 
For, with regard to the matter of aids, there were three 
which were usually raised by the client; viz. to marry the 
patron’s daughter; to pay, his debts; and to redeem his 
person from captmty(M), 

But besides these antient feudal aids, the tyranny of 
Jlords by degrees exacted more and more ; as, aids to pay 
the lord’s debts (probably in imitation of the Romans), 
and aids to enable him to pay aids or reliefs to his superior 
lord ; from which last indeed the king’s tenants in capita 
were, from the nature of their tenure, excused, as they held 
immediately of the king, who had no superior. To prevent 
this abuse. King John’s Magna Charta{v) ordained, that 
do aids be taken by the king of his tenants in capita with- 
out consent of parliament, nor in any wise by inferior lords, 
save only the three antient ones above mentioned. But 
this provision was omitted in Henry the third’s charter, 
and the same oppressions were continued till the twenty- 
fifth year of Edward the first, when the statute called Cow- 
firmatio Chartarum was enacted; which in this respect 
revived King John’s charter, by ordaining that none but 
the antient aids should he taken.] The^ ordinances, 
however, related to the species of aids bflly ; the quantity 
of each aid was provided for by other statutes. [King 
John’s charter indeed ordered, that all aids taken by in- 
ferior lords should be reasonable {w) ;] as well as that the 
aids taken by the king of his tenants in capita should be 
settled by parliament (x). But they were never completely 
adjusted till the statute Westpa. L (3 Edw. I. c. 36), and 25 
Edw. III. (stat. 5), c. 11, the former of which fixed the aids 
of mfi3rior lords at twenty shillings, or the supposed twentieth 


{u) auimtutc inter utrosque Paul. Hanutius de S^natu Romano, 

qffleiorum mcissitudii-^^ elientes ad c. 1. 
collecandasienatorumjiliasdesuo^on- (v) Cap. 12, 15. 
ferrent ; in arts alieni dmotuHenem (w) Ibid. 15. ' 

gratuitq/n pecu^iam erogareni i etah (jc) Ibid. 14». * ^ r ' 

hmtihae in bellucapiesreditmrent'^*^ ; 



202 BK. II, QF RIGTITS OF PROPEaiTY.-— FT. L THINGS BEAL. 


part of the annual value of everj' knight’s fee, for making 
the eldest Boh a knight, or marrying* the eldest daughter:, 
and the latter did the same vvith regard to the king’s 
tenants in capite. [The other md, for ransom of the lord’s 
person, being not in its nature capable of any certainty, 
was therefore never ascertained.] 

5. The tenant in chivalry was liable besides to relief. 
[This was looked upon, very justly, as one of the greatest' 
grievances of tenure ; especially when, at the first, it was 
merely arbitrary and at the will of the lord ; so that, if 
he pleased to demand an exorbitant relief, it was in effect 
to disinherit the heir {x). The English ill brooked this 
consequence of their new adopted policy ; and therefore 
William the Conqueror by his laws(y) ascertained the 
relief, by directing, in imitation of the Danish heriots, thaf^ 
a certain quantity of arms and habiliments of war should 
be paid by the earls, barons, and vavasours respectively ; 
and if the latter had no arms, they should pay 100s. 
William Rufus broke through this composition, and again 
demanded arbitraiy uncertain reliefs, as due by the feudal 
law^s; thereby in effect obliging every heir to new pur- 
chase or redeem his land (z) : but his brother, Henry the 
first, by the cl^rter before mentioned, restored liis father’s 
law ; and ordaiifed that the relief to be paid should be 
according to the law so established, and not an arbitrary 
redemption (a). But afterwards, when, by an ordinance 
in tlie twenty-seventh year of Henry the second, called the 
assize of arms,” it was provided that every mstn’s armour 
should descend to his heir, for defence of the realm; 
and it thereby became impracticable to pay tliese acknow- 
ledgments in arms, according to the laws of the Conqueror; 
the Jompositioii was universally accepted of lOO^. for every 
knight’s fee, as we find it ever afl^er established [ft). But 

(jt) Wji^ht^s Tenures, 9a. ntam9icutfaeiehatte7nporefratriimei, 

h j!?) Anglo-Sax. sed iegtHtna ei juata relAatime reJe- 

Caift* SHJ, 28, vabit Text. RofTerk cap. 34, 

(!>) Aa to wbat a ‘♦Jknight’s 
I ** ndimat ierram fee’* vide sup. p. 193# 
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fit mmt be remembered (t), tliat this relief was only tlicn 
payable, if the heir *at the death of his ifnccstor had 
attained liis Ml age of one and twenty years.] 

6. The tenant in chivalry was also liable to the pay- 
ment primer seisin, which was, however, a burthen [only 
incident to the Idng^s tenants in capite, and not to those 
who held of inferior or mesne lords (d). It was a right 
which the king had, when any of his tenants in capite died 
seised of a knight’s fee, to receive of the heir, (provided he 
were of full age,) one whole year’s profits of the lands, if 
they were in immediate possession ; and half a year’s pro- 
fits, if the lands were in reversion expectant on an estate 
for life(e). This seems to be little more than an addi- 
tional relief, but grounded upon tliis feudal reason ; that, 
lyy the antient law of feuds, immediately upon the death 
of a vassal the superior was entitled to enter and take 
seisin or possession of the land, by way of protection 
against intruders, till the heir appeared to claim it and 
receive investiture; during which interval the lord was 
entitled to take the profits ; and unless the heir claimed 
within a year and a day, ft was by the strict law a for- 
feiture (/). This practice, however, seems not to have 
long obtained in England, if ever, with regard to tenure 
under inferior lords ; but as to tenures in^capite, the prima 
seisina was expressly declared, under Henry the third and 
Edw'ard the second, to belong to the king by prerogative, 
ill contradistinction to other lords (^f). The king was en- 
titled to enter and receive the* whole profits of the land, 
tiU livery was sued; wliich suit being commonly made 
within a year and a day next after the death of the tenant, 
in pursuance of the strict feudal rule, therefore the king 
used to take, as an average, tl^e first Jhiits, that is to say, 

(c) Glani^ L 9, c. 4 ; L5tt. § 112. the relief.— Hallem, Mid. Ages, vol. 

(d) Primer seems not to have i p. ISS, 7th edit, 

been an ^dinary feudal incident, (c) Co. Litt. 77 a. 
though ill France the lord might (f) Feud* 1. 2, t. 24* . < 

enter on the la^ds and possess them {g) Stat. Marlb? 1:9 V ,17 

for a year if tl^e heir could not pay 2, c. 3. 
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[one year’s profits of the land (ft). And this afterwar<Ss 
gave a handle to the Popes — who* claimed to be feudal.;, 
lords of the Church, — ^to claim, in like manner, from every 
clergyman in England the first year’s profits of his bene- 
fice, by way oiprimitim or first finiits.] 

7. The tenant in chivahy on arriving at the fiiU age of 
tweniy-one, had power of aliening his land ; but such alien- , 
ation was required to be to hold of the same lord as he 
himself held it of before (i) ; and he had no power of alien- 
ing it by a testamentary disposition. 

8. The tenant in chivalry, exercising the power of alien- 
ation above mentioned, was liable, if he held in capite, to 
a fine on alienation ; but these fines [only seem to have l>een 
exacted from the king’s tenants in capites who were never 
able to ahene without a licence :] and if they did, it be- 
came a question whether they did not incur an absolute 
forfeiture of the land(j). [But this severity was miti- 
gated by the statute 1 Edward III. c. 12, which ordained, 
that in such case the lands should not be forfeited, but a 
reasonable fine be paid to the king. Upon wliich statute 
it was settled, that one-third of the yearly value should be 
paid for a licence of alienation ; but if such tenant pre- 
sumed to aliepe without a licence, a full year’s value should 
be paid (ft).] ^ 

9. The estate of the tenant in chivalry was liable to the 
incidents of escheat and forfeiture. These were feudal in- 
cidents attaching in full force to the tenure in chivalry, 
and were attended beside with a severity which seems 
to have been peculiar to England (i), that by attainder 

(jy^taund^ Pr^rog. 13. 

waa by the statute of 
Quia emptaresj ( IS £dw. 1, c. 1.) This 
(Statute applied both to tenants in 
chivalry and those in socage; (2 
Inst. ^OL) Even anterior to its 
Ill^JSinns the tenant might alicne, 
byJ|Jjay%f snbdnfeudation ; 
as of:>imself{ aiid 


in general only a part of his lands. 
See Wrighrs Tenures, p, 154; Co. 
Litt. by Harg. 43 a, n. (2) ; 2 Bl. 
Comm. p. 101. ^ * 

(j) 2 Inst. 60. * 

w Id. or. i 

(I) Hallam, Mid. Afees, vol. i. 
p, 18S, 7tb ed. ; 2 J^la* Com. 254. 
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oT treason or felony the Ifenant not only forfeited liis land, 

I' but ills blood was held to be coiTupted or staftied; wliere- 
^ by every inheritable quality was entirely blotted out and 
abolished, so that no lan<l could thereafter be transmitted 
ftom him or through him In a course of descent. 

These [were the princijial qualities, fruits, and conse- 
.^quences of the tenure by knight-service:] a tenure by 
which a great part of the lands in this kingdom was held, 
[till the middle of the seventeenth century ; and which 
was created, as Sir Edward Coke expressly testifies (m), 
for a military purpose ; viz. for defence of the reahn by 
the king’s own principal subjects ; which was judged to be 
much better than to trust to hirelings or foreigners. The 
^description here given is that of knight-service proper; 
^’hich was to attend the king in his wars. There were 
also some other species of knight-service ; so called (though 
improperly), because the service or render was of a free 
and honourable nature, and equally uncertain as to the time 
of rendering, as that of knight-ser\dce proper, and because 
they w ere attended with similar fruits and consequences, 
Sucli wns the tenure by grand serjeanty^ per magnum servi- 
tmm{n)y whereby the tenant was bound, instead of serv- 
ing the king generally in his wars, to dp some special 
honorary service to the king in persoif ; as to carry his 
banner, his sword, or the like ; or to be his butler, cham- 
pion, or other oflScer, at his coronation (o). It was in 
most 'other i-espects like knight-^service (p) ; only he was 
not bound to pay aid(p), of oscuage(r)5 and, wlule 
tenant by knight-service paid five pounds for a relief on 
every knight’s fee, tenant by grand seqeanty” paid one 
year’s value of his land, were it much or little (s) ]. And 
none could hold by grand serjeanty, but of the king only. 
[Tenure^ by carnage^ — to wind a horn when the Scots or 

(m) 4 Ast. 192. (p) Litt 8. 1^-8. 

(n) Co. Litt by Har^* 108 a, n. (?) ^ Inst. 238. 

(IJ, ^ ^ (r) liitt* 8. 181^' ^ 

(o) Litt. 8..15S. («) Id. 8. 134, : 
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[other enemies entered the land, i*i order to warn the king's 
subjects, — wfes, like other' services bf the same nqitiHe,] 
when the tenure was immediately of the king (<), [a species 
of grand seijeanty («). 

These services, both of chivalry and grand seijeanty, 
were all personal and imcertain as to their quantity or 
duration. But the personal atten^nce in knight-service , 
growing troublesome and inconvenient in many respects, 
the tenants found means of compounding for it; first, by 
sending others in their stead, and in process of time by 
making a pecuniary satisfaction to the lords in lieu of it. 
This pecuniary satisfoction at last came to be levied by 
assessments, at so much for every knight’s fee ; and there- 
fore this kind of tenure was called scutagium in Latin, or 
servitium scuti (») ; scutum being then a well known deno*-. 
mination for money : and in like manner it was called, in 
our Norman French, escua^'c ; being indeed a pecuniary, 
instead of a military semce. The first time this appears 
to have been taken, was in the fifth year of Henry the 
second, on account of his expedition to Toulouse ; but it 
soon came to be so universal, that personal attendance fell 
quite into disuse. Hence we find in our antient histories, 
that from this period, when our kings went to war, they 
levied scutages oh their tenants, that is, on all the land- 
holders of the kingdom, to defiuy their expenst^s, and to 
hire troops ; and these assessments, in the time of Henry 
the second, seem to have been made arbitrarily and at the 
king’s pleasure. Which prerogative being greatly abused 
by his successors, it became matter of national clamour; 
and John vms obliged to consent, by his Magna 
Charia, that no scutage should be imposed without con- 
sent of paxlialtnent(«). But this clause was omitted in his 

(«) Co. Uu. 107#." H*!*. 68 b, 73 a, (2), 74 a, 

(#) Litt. t.m. n. (1). 

(v) Littleton, Coke, an4 Braeton, (a) '* tfuWitn ictdagUtm^^atur in 
' th* " aerviceoftbe tihielii,**’ , nM/re, niti ptrecmmtae conti- 

a owupenaatioh Hum regni nostri.” — CfllST, , 
;;^HiBtna|\i|iiiiT^( '..Bee Ca Litt. 
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[»on Henry the third’s chftrt6T(y) ; wliere we only find that 
scutages or escuage should be feken as they were used to 
be taken in the time of Henry the second : that is, in a 
reasonable and moderate manner. Yet afterwards, by sta- 
tute 25 Edward 1. (cc. 5 and 6), and many subsequent sta- 
tutes (z\ it was again provided, that the king should take 
no aids or tasks but tty the common assent of the realm ; 
hence it was held in our bid books, that escuage or scutage 
could not be levied but by consent of parliament (a) ; such 
scutages being indeed the groundwork of all succeeding 
subsidies, and the land-tax of later times (5). 

By the degenerating of knight-service, or personal mili- 
tary duty, into escuage, or pecuniary assessments, ail the 
advantages (cither promised or real) of the feudal con- 
atitution were destroyed, and nothing but the hardships 
remained: instead of forming a national militia, composed 
of barons, knights and gentlemen, bound, by their interest, 
their honour and their oaths, to defend their king and 
30untry, the whole of this system of tenures now tending 
to nothing else but a wretched means of raising money to 
pay an army of occasional mercenaries. In the mean time 
die families of aU our nobility and gentry groaned under the 
intolerable burdens, which (in consequence of the fiction 
idojited after the Conquest) were introduteJ and laid upon 
ftem by the subtlety and finesse of the Norman lawyers. 
For, besides the scutages to which they were liable in de- 
fect of jiersonal attendance-— which however were assessed 
by themselves in parliament— they might be called upon 
ty the king om lord paramount for aids^ whenever his 
eldest son was to be knighted, or his eldest daughter 
narried; not to forgcji the ransom of his own person. The 
heir, on the death of his ancestor, if of ftill age, was phm- 
iered of the" first emoluments arising from his inheritance, 
by way of relief and primer seisin ; and, if under age, of 

{y) Cap; 37. (6) See Index to vol. tit 

(«) Vide sup. p. 170. “Land-tax.** • • ; ^ 

(a) (yid. Ten: tit. Escuage. 
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[the whole of his estate dmjhjg infancy. And then, as Sir 
Thomas Siiiith ( c) very Teelingly ^complains, when he 
came to his o^\ti, after he was out of wardshipy his woods 
‘‘ decayed, houses fallen down, stock wasted and gone, 
lands let forth and ploughed to be barren,” to reduce 
hiin still further, he was yet to pay half a year’s profits as 
a fine for suing out livery; and aldb the price or value of 
his marriage ;] or twice that value if he refused such wife 
as his lord and guardian tendered him without disparage- 
ment, and married elsewhere. [Add to this, the untimely 
and expensive honour of knighthood^ to make his poverty 
more completely splendid; and when by these deductions 
his fortmie was so shattered and ruined, that perhaps he 
was obliged to sell his patrimony, he had not even that 
poor privilege allowed him, without paying an exorbitant 
fine for a licence of alienation, 

A slavery so complicated, and so extensive as this, 
called aloud for remedy, in a nation that boasted of its 
freedom. Palliatives wx'rc from time to time applied by 
successive acts of parliament, which assuaged some tem- 
porary grievances, till at length the humanity of King 
James the first consented^ in consideration of a proper equi- 
valent, to abolish them all(rf); though the plan proceeded 
not to effect: m4ike manner as he had formed a scheme, 
and began to put it in execution, for removing the feudal 
grievance of heritable jurisdictions in Scotland(c); which 
has since be^n pursued and effected by the statute 20 
George II. c. 43(/’). Kkig James’s plan for exchanging 
our military tenures seems to have been iieaily the same 
m riM^ywhich has been since pursued; only with tliis 
differlHf, that by way of compensation for the loss which 
the crowm ^d other lords would sustain, an annual fee- 
fa;^ ^nt was to have been settled and inseparably annexed 

i. 

(c) i 3, e. 3* yefur (20 Geo. 2, c. 50,) tlie tenure of 

(dl) mrdholding (equivalent to the 

knight, ^rvice of England) is for 
statute of the same ever, abolished in Scotland. ’ 
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[♦o the crown, and assured to the inferior lords, payable out 
of ewry knight’s fee i^ithin their :^Sf3ecti ve seigniories: an 
* expedient seemingly much better than tlie hereditary ex- 
cise, which was afterwards made the principal equivalent 
for these concessions. For at length the military tenures, 
with all their heavy appendages, (having during the Usur- 
jiation been discontinued,) were destroyed at one blow by 
the statute 12 Car. II. c. 24; which enacts, that the court 
of wards and liveides, and all wardships, liveries, primer 
seisins, and ousterlemains, values and forfeitures of mar- 
riage, by reason of any tenure of the king or others, be 
totally taken away. And that all fines for alienations, 
tenures by homage, knight seiwice, and escuage, and also 
aids for marrying the daughter or knighting the son, and all 
tenures of the king in capite, be likewise taken away {g). 
And that all sorts of tenures, held of the king or others, 
be turned into free and common socage, save only tenures 
in frankalmoign, copyholds and the honorary services (with- 
out the slavish part) of grand serjeanty. A statute, which 
was a greater acquisition to the civil property of this king- 
dom than eyan Magna CAarla itself; since that only pruned 
tlio luxuriances that had grown out of the military tenures, 
and tlicreby preserved them in vigour ; but the statute of 
King Charles extirpated the whole, and demolished both 
root and branches.] 


T [. The second kind of tenure which we had to con- 
sider (A), and into which, by the statute just mentioned. 


all tenures by knight-service 
Socage. Socage, in its most 

(g) Mr. Hargrave bolds this men- 
tion of tenures in capite to have been 
a mistake in jlie framers of the Act; 
(see Cp. Liu. by Ilarg. 108, n. (5)). 
There may be some doubt, however, 
as to the sense in which the term is 
used, as theVe were two kinds of te- 
nure in capite I Jidesup. p. 190. " It 
VOL. I. 


are now converted, is {^Free 
general and extensive signi- 

is at all events certain that the enact- 
ment was not intended to prohibit 
persons from holding Immediately 
under the crown. Indeed, it is in 
this manner that land in fee is now 
most usually held* >i" : , m 

(4) Vide sup. 

!i'T' 

^ 'F: 
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[fication^ seems to denote ia by any certain and de- 
terminate BcWice. An4 Ift^^ tluasenfee it is by our antient 
writers constantly put in ogppsit^n to chivalry, or knight- 
service, where the rerider precarious and uncertain. 
Thus Bracton(i); if a man holds by rent in money, with- 
out any escuage or segeauty, id Uiwmentum did potest 
socagium ; ” but if you add thereto any royal service, or 
escuage, to any the smallest amount, “ illud did poterit 
feodum militare!^ So too the author of Fleta(A); “ ex do- 
nationibus, set^vUia mUitaria vel magnm serjantias non con- 
Hnentibus, oritur nobis quoddam rnmen gmerale^ quod est 
socagium*^^ Littleton also (/) defines it to be, where the 
tenant holds his tenement of the lord by any certain ser- 
vice, in lied of ah other services; so that they be not 
services of chivalry, or knight-service. The service must 
therefore be certain, in order to denominate it socage: as 
to hold by fealty and 20^. rent; or by homage, fealty, and 
2Qs, rent; or, by homage and fealty 'without rent; or, by 
fealty and certain coiporal service, as ploughing the lord's 
land for three days; or by fealty only, without any other 
sendee; for aU these are tenuSres in socage (m).] 


(f) L* 2f c* a. 
(ife) 


(0 S. 1X7. 

(m) Litt. E8, 117,118,119. As to 
the etymology of the term rocage, it 
is 4erived by Littleton, Lord Coke, 
and others, from the French w^rd 
soCf a ploughshare } its services being 
supposed to h^ve consisted formerly 
. of those of husbandry only, though 
chan|^ in process of time to a pecu< 


niary iFent; (see Co. lAtt. by Harg. 
86 a, m (1)) { Wright's Ten, 144 On 
the other hand ^is term is oonsi- 
%red by Soinner and Blackstone as 
originating m Saxon m, which 

e ani^ £ranohise or privilege, 
|^<^)Ot|Hmially one of jurtV 
feeing distinguished 


fsQta other tenures by the great 
privilege of fixed and ascertaitmd 
services; (see 2'BL Com. p. 80.) 
The opinion of Bracton, as one of the 
earliest authorities on the subject, 
would be entitled to great weight 
were it more decidedly expressed. 

Did potent ^aginm a soacOf et 
inde tenentei soemannij eo quod depu^ 
fori euntf ut videtur, tantummdo ad 
Cuiluramf ei quorum custodia et ma* 
ritagia <id propinqmores parentes jure 
oanguinU jpertw/efcanr.'’— Bract, c. U, 
This leans, though sotgewhat doubt- 
fully, towards the derivation from 
tlie plough ; but in anotlter part of 
hti work he speaks of the tenure 
called seeagmm tiif/oauwlo a way that 
rather tends to aasl to soeagium the 
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• But, as formerly slmWn authority oj Bracton(?i), 

[softage is of two sorts : where the services are 

not only certain but it»iiei?«-socage, where 

the services, though cerlfetek 4 bAser nature. Such 
as hold by the former tentl!^ me called in Glanvil(e), and 
other subsequent autl^ors, by the name of liberi sokemanniy 
or tenants in free socage. Of this tenure we are now to 
speak ; and this, both in the nature of its service, and the 
fruits and consequences appertaining thereto, was always 
by much the most free and independent species of any.] 
It wavS of a strongly feudal character indeed, being created 
by words of pure donation and livery of seisin, and in- 
variably attended with the obligation of fealty at the least, 
(even where no other service was rendered,) and with all 
the incidents attaching to feuds in general. Yet it fell far 
short, upon the whole, of the severity of the tenure in 
chivalry ; and this not only as being certain in its services, 
but also, as being comparatively mild in some of its fruits 
and consequences. This will manifestly appear by the 
following enumeration of them. 

1. The law of inheritance was the same in socage tenure 
as in tenure by knight-service (jo). 

2. Wardship [was also incident to tenure in socage; 
but of a native very different from that incident to knight- 
service. For if the inheritance descend to an infant under 
fourteen, the wardship of him does not, nor ever did, be- 

tliat they were perfectly exempt firom 
all marks of viilenage, both as to 
persons and estates; and they are 
considered as ** the root of a noble 
** plant, the tree socage tenants, or 
** English yeomanry." 

(«) Vide sup. p. 192. 

(a) (Raav. 1. 7, c. a. 

(p) There was antiently however 
a time when ^cag^e lands descended 
to aU the 

c. 3 ; Hale, ci ll 

p 2 ' ' > ‘ ' ' ■ > 


meaning of pnivileged tenure. Est 
etium genus villencLgii^ quod d(c2<- 
tur socagium villanum, el quod est 
villenagium sed tamen privUegia<> 
turn." (See the passage more fully 
cited, sup. p. 192.) As to soctnattu$, 
it may be rem^ked that they are fire- 
quently mentioned in Domesday 
Book ; and. in Hallam's Mid* Ages 
(vol. ii. pp. 386, 481* 7th edit.) they 
are supposed to have been derived 
from the superior class of Anglo- 
Saxon ceorls» .It is stated, however, 
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[long to the Jlord of the % 5 because, in this tenure, no 
military or other personal service being nHjuired, there Was 
no occasion for the lord to take the profits, in order to 
provide a projier sultetitute for his infant tenant ; but his 
nearest relation, not being one to whom the inheritance cau 
descend ( 9 ), was to be his guardian i^ socage, and have the 
custody of his land and body till he an-ives at the age of 
fourteen. At foiuteen tlus wardship in socage ceases : 
and the heir may oust tlie guardian, and call him to ac- 
count for the rents and profits (r): for at this age the law 
supposes him capable of choosing a guardian for himself. 
It was in this particular of wardship, as in also that of 
marriage, and in the certainty of the render or service, 
that the socage tenures had so much the advantage of the 
military ones. But as the waidship ceased at fourteen', 
there was this disadvantage attending it : that young heirs, 
being left at so tender an ago to choose their own guar- 
dians till twenty-one, might make an improvident choice. 
Therefore, when almost all the lands in the kingdom veie 
turned into socage tenures, the same statute, 12 Cai. IT. 
c. 24, enacted that it should bo in the jjower of any father 
by will to appoint a guardian, till his child should attain 
the age of twenty-one (s). And if no such ap[>ointment 
be made, the Court of Chancery will frequently interpose, 
and name a guardian, to prevent an infant heir from im- 
providently exposing himself to ruin (f). 

3. “ Marriage,” or the m/or maritagii, was not in so- 
cage tenure any perquisite* or advantage to the guai-dian, 
but rather the reverse. For if the guardian marned his 
ward under the age of fourteen, he was bound to account 
to the ward for the value of the man’iage, eveti though 
he took nothing for it, unless he married him to advan- 
tage(?<). For the kw made them account, nqj. only for 

(j) See Co. Litt by Herg. 88 b, (<) Ibid n. (16). At to the law 
t®)” , of gusTcliau aud ward, vide post, 

(r) I'.Ul ISS ( Co. Lut. 89 a. blt.ut, c.iv. . 

(i) See Oft. Lilt, by Harg. 88 b, («) Lltt. e. 123. • 
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«[wliat iliey duly hut al^ for wluit rt'oy mighty receive on 
the* infant’s behalf ;* lest by some (iollusion the guardian 
should have received the value, ajid not brought it to 
account: but the statute of Charles having destroyed all 
values of marriages^ this doctrine of course hath ceased 
with them. At fourteen years of age the ward might 
have dj>])osed of himself in marriage, without any con- 
sent of his guardian, till the Act for preventing clandestine 
maiTiages(x),] 

4. [1’he tenure in socage was sul)ject, of common right, 
to aids for knighting the son and marrying the eldest 
daughter (^); which were fixed by the statute of Westm, 
1, c. 36, at 20^. for everj" 20/. per annum so held; as in 
knigld-service. These aids, as in tenure by chivalry, were 
originally mere benevolenees, though afterwards claimed 
as matter of right; but >\erc all abolished by the statute 
12 Car. lL(z).] 

5. Relief [is due upon socage tennre, as well as upon 
tenure in cliivalry: but the manner of taking it is very 
diffej'cnt. The relief on a knight’s fee was 5/., or one 
(juaiter of the suj)posed value of the land; but a socage 

is one year’s rent or render, payable by the tenant to 
tlu' lord, be the same either great or small (a) ; and there- 
fore liracton(J) ^vill not allow this to b’fe properly a relief, 
but “ (jveedam prcpstatio loco relievii in recognitionem do-- 
So too the statute 28 Edw. T. c. 1, declares that 
a free sokeman shall give no relief y but shall double his 
rent after the death of his aaiccstor, according to that 
which he hath used to pay his lord, and shall not be 
grieved above measure. Reliefs in knight-service were 
only payable if the heir at the death of his ancestor was 


(jr) 26 Gpor2, c, 33. This act was 
re'pcaled by 4 Geo. 4, c, 76, (one of 
^he present marriage acts,) which 
substitutes new provisions to prevent 
clandestine manages. 


{;/) C‘o. Litt. 91 a. 
(u) Vide bup. pi 20^. 
(a) Litt. a. 126. 

{b) Li 2, c. 37, 8. 

• • 
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[of Ml age I »ut in socage tiiey •wtere due even though thtf 
heir was under age, because l2ie lord has no wardship over 
him (c). The statute of Charles the second reserves the 
reliefs incident to socage tenures ; and therefore, wherever 
lands in fee-simple are holden by a rent, relief is still due 
of common right upon tlie death of a tenant (d).] 

6. Primer seisin [was incident to the king’s socage 
tenants in capite, as well as to those by knight-service (e). 
But primer seisins are, among the other feudal burthens, 
entirely abolished by the statute of Charles the second,] 

7. The tenant in socage enjoyed the same right of 
aliening his lands as the tenant by knight-service (/ ). 

8. Fines for alienation were, apparently, due for lands 
holden of the king in capite by socage tenure, as well as , 
in case of tenure by knight-senice ; for the statutes that 
relate to this point, and Sir Edward Coke’s comment on 
them (ff), speak generally of all tenants in capite, without 
making any distinction ; but now all fines for alienation 
of lands holden in capite are demolished by the statute of 
Charles the second. 

9. Escheat and forfeitime are* equally incident to tenure 
in socage, as they were to tenure by knight-servico. But 
by the effect of late statutes, which we shall have occa- 
sion to notice mole particularly hereafter, the, effect of the 
law of escheat for felony is now in cvciy description of 
tenure materially mitigated (A). 

Such was the tenure in* free socage; being that under 
which the bulk of real property is holden at the present 

(c) Litt, B, 127. aliene by way of ie^ttmentary Ms- 

(d) Freeman a. Bootii, 3 Lev. posiHon. Co. Litt. by Harg. Ill b, 
14$; see Co. Litt. by Harg. 93 a, n. (1). 

n.(2), (^) Co. Litt. 43 a ; 2 Inst. 65,66, 

(«) Co. LUt. 77 a. 67. * 

(/) Vide snp. p. SO#. Btit die (A) See 64 Geo. 3, c. l46 ; 3 8f 4 
might, by the ctts- Will.4,c. 106, 8.10; 33 e 4 Will4,c. 
ijbW f articular places, also 23 ; ’et vide post, bk. ii« pt. i. c. xu. 
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(fiiy ; and which is now. hetteif known by itsj modern de- 
nomination of freehold {i). JBnt this tenure, which wc 
hare hitherto discussed proper and ordinary 

shape, also comprised some particular varieties, viz* petit 
serjeanty^ tenure in hyrgage^ and gavelkind. 

We may remember^that grand serjeanty was a variety 
of the tenure in chivahy, involving honorary services to 
the king’s person, such as carrying his sword or banner ; 
and that these services are still reserved by the statute 12 
Car* II. c. 24, though the tenure, in other respects, is 
converted into free socage (7 ). [Now petit serjeanty bears 
a great resemblance to grand serjeanty ; for as the one is 
a personal service, so the other is a rent or render, both 
.tending to some purpose relative to the king’s person (A), 
Petit seijeanty, as defined by Littleton (/), consists in hold- 
ing lands of the king by the service of rendering to him 
annually some small implement of war, as a bow, a sword, 
a lanO/O, an arrow, or the like*] The services being free 
and certain, it is in all respects free socage (m) ; though 
[being held of the king, it is by way of eminence dignified 
vnth the title of parvum servitium regis^ or petit seijeaiity* 
And Magna Charta respected it in this light, when it 
enacted (w), that no wardship of the lands or body should 
be (jlaimed by the king, in virtue of a tenure by petit ser- 
jeanty. 

Tenure in burgage is described by Glanvil(o), and is 
expressly said by Littleton (p), to be but tenure in socage : 


(i) Ttmay worth while tore- 
mark, that the term freehold was 
formerly inadequate to eKptesa the 
particular kind of tenure ; as it 
was indifferently applicable both to 
knight-service and to fr^e som^e, 
and accordingly we find from Lord 
that it was only used to ex- 
press that the holding was not base ; 
(Co. liitt. a ;) but, as by the abo- 
lition of kniglii- service free socage 


has become the only free lay tenure, 
freehold is now taken as equivalent 
with fi^ee socage* 

{j) Vide sup. pp. 205, 209. 

(k) Co. Litt. 107 a, 108 b. 

(0 8. 159. 

(w) Wright's Tenures, 100* 

(w^ Cap* 27 . 

(a) Lib. 7. c* 8; 

(p)S.I62. \ . >' / 
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[and it is ^^/here the king or <Aher person is lord of an 
antient borough, in which the tenements are held «tby a 
rent certain (q). It is indee»d only a kind of town socage; 
as common socage, by which other lands are holden, is 
usually of a rural nature*] Many of those tenements so 
held in antient burgage are subject to a gi*eat variety of 
customs : [the principal and most remarkable of which is 
that called Borough-Englishy so named in contradistinc-- 
tion (as it were) to the Norman customs, and which is 
taken notice of by Glarndl (r), and by Littleton {s ) ; viz. 
that the yoimgest son, and not the eldest, succeeds to the 
burgage tenement on the death of his father (^). For 
which Littleton (u) gives this reason ; because the younger 
son, by reason of his tender age, is not so capable as the 
rest of his brethren to help himself. Other authors (x) 
have indeed given a much stranger reason for this custom, 
as if the lord of the fee had antiently a right of concu- 
binage with his tenant’s wife on her wedding night ; and 
that therefore the tenement descended not to the eldest, 
hut the youngest son; who was more certainly the off- 
spring of the tenant. But it'is not known that ever this 
custom prevailed in England, though it certainly did in 
Scotland (under the name of mercheta or marcheta)^ till 
abolished by Mj&colm the third (y). And perhaps a more 


{q) Litt. 8S. 162, 163. 

(r) Lib. 7» c. 3. 

(#> S. 165. 

(/) ‘*The custom of Boroug-h- 
** Engli«h prevails in several cities 
** and antient boroughs, and dis- 
^ tracts of smaller or larger extent 
** adjoining to them, in diderent 
parts of the kingdom. The land 
** is held iii socage, hut according 
** to the custom it descends to the 
** youngest son, exclusion of all 
** the othfjf children of the person 
seised. In some places, this 
rtiSeot descent Is condned 
of chikhen, in others, 


the custom extends to brothers 
“and other male collaterals.”.... 
The custom of Borough-English 
governs the descent of copyhold 
‘ land in various manors.” — (Third 
Real Property Report, p. 8.) And 
see as to Borough-English, Year- 
Book 36 Hen. 6, 20 ; Co. Litt. by 
Hai'g. 10 a, n. (3), n. (4). See also 
the recent case of Mugglcton v. 
Barnett, 2 H. & N. 6^3. 

(u) S. 211 ; et vide 8 Edw. 4, 

c. 18 . ■ - — 

{a^) 3 Mod, Rep. pref. 

(y) Sel Tit, of Hod. ^ J, 47; 
Keg. Mag. 1. 4, c. 3}. 
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[tational account than eifheir limy be fetched ^though at a 
suliieient distance) from the practice of the Tartars ; 
among whom, according to F^ither Duhalde, this custom 
of descent to the yomigest son %lso prevails. That nation 
is composed totally of shepherds and herdsmen ; and the 
elder sons, as soon as they are capable of leading a pas^ 
toral life, migrate from their fathet with a certain allot- 
ment of cattle, and go to seek a new habitation. The 
youngest son, therefore, who continues latest with the 
father, is naturally the heir of his house, the rest being 
already ])ro\ided for. And thus we find that, among 
many other northern nations, it was the cukom for all the 
sons but one to migrate from the father, which one be- 
pame his heir( 2 f). So possibly this custom, wherever it 
prevails, may be the remnant of that pastoral state of our 
British and German ancestors, which Caesar and Tacitus 
describe. Other special customs there are, in different 
burgage .tenures : as that in some the wife shall be endowed 
of all her husband’s, tenements (a), and not of the third 
part only, as at the common law ; and that in others, a 
man might dispose of his tenements by wiU(J), which in 
general was not permitted after the conq^iest, till the reign 
of Ilcmrj'^ the eighth; though in the Saxon times it was 
allowable (c).J * 

Gavelkindid) occurs as of common right in the county 
of Kent, almost the whole of which is subject to this 
tenure. It is universally known tliat the Kentish men 
obtained c6ncessions from the Conqueror, by the effect of 
which they were permitted to retain their antient liberties. 
[And as it is principally here that we meet with the cus- 
tom of gavelkind, though it was and is to be found in 

(a) “ Patmr cnnctosfiUos aduUosa (c) Wright’s Tenures, 172. 
se pellehaty^r^ier ununit quern (d) A» to gaVelkind, see Year- 

’Iscm rcUnquehaW^ — Walking. Book» 86 Hen, 6, 20 *, st. 17 Edw, 2, 

Upodigin. Neust. c. 1. st. 1, c. 16 ; 82 {|en. 6, o. | Co. 

{a) liitt. 8. 166. Litt, 140 a/ * | ' . 

{h) s 167. ' , ' ■ , i ’ : ; 
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[some otihei|paTt 9 of the Idngd^ (e), we may ftirly cot- 
elude that this was a part of those liberties; agreeably to 
Mr. Selden’s opinion, that gavelkind, before the Norman 
conquest, was the general custom of the realm (/). The 
distinguishing properties of this tenure are various ; some 
of the principal are these : 1. The^ tenant is of age suffi- 
cient to aliene his estate by feoffinent at the age of fif- 
teen (^). 2. The estate does not escheat in case of an 
attainder for felony ; their maxim being “ the father to the 
bough, the son to the plough (A).” 8. In most places the 
tenant had a power of devising lands by will, before the 
statute] authorizing the devise of lands (i), generally, 
[was made (A). 4. The lands descend, not to the eldest, 
youngest, or any one son only, but to all the sons bn 
gether(Z); which was indeed antiently the most usual 
course of descent all over England (m), though in parti- 
cular places particular customs prevailed. These, among 
other properties, distinguished this tenure iq a most 
remarkable manner : and yet it is said to be only a species 
of socage tenure, modified by the custom of the country ; 
the lands being holden by suit of court and fealty, which 
is a service in its nature certain (n). Wherefore by a 
charter of King John (o), Hubert, Archbishop of Canter- 
bury, was authorized to exchange the gavelkind tenures 


(6) Stat H«b. 29 ; Kitoh. 
df CourtSi 209 ; Co. Litt. 140 a. This 
custom prevails over almost 
whole of the county of Kent, and in 
a qualified manner over copyhold 
lands in various parts of the king* 
doiil>-*Third Beal Property Report, 


(f) ^ iW /sto regno, ud* 

ceaAtih, H udtata fait $ po$- 

t04 adenip^a, s#dF priPaiU 

CMhn4$ soltoa 


(g) Lamb. Feramb. 614. 

(A) Ibid. 634. 

(0 That is, the Statute of Wills, 
(82 Hen. 8,) by which the power of 
devising lands in general was regu- 
lated, prior to the modem statute of 
7 Will. 4 & 1 Viet. c. 26. 

(k) F. N. B. 198 ; Launder v. 
Brooks, Cro, Car. 561. 

(l) Litt.#. 210. < 

(fa) Glativil, L 7, o. .8 j Hale, C. 
L.C. 11. . 

(n) Wright’s Tenures, 211. 

(ft) Spelm. Cod, Vet.* Leg. 355, 
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[hfllden of tte see of Cante^ioy into tenures |by knight- 
service ; and by statute 31 Bfeib- VjULL c. 3, for disgavel- 
ling the lands of divers lords and’^ntdemen in the county 
of Kent, they are directed to 1)6 descendible for the fiiture 
liJie other lands wMch were never holden hy service of soee^e^ 

• 

III. From the tenure of villenage^ as described in its 
* different branches by Bracton(jp), sprang our present c<ypy^ 
hold tenure {q ) ; [in order to obtain a clear idea of which, 
it mil be previously necessary to take a short view of the 
original and nature of manors. 

Manors arc in substance as antient as the Saxon consti-^ 
tution, though perhaps differing a little, in some immate-' 
rial circumstances, from those that exist at this day (r) : 
jus^ as we observed of feuds, that they were partly known 
to our anc<^stors, even before the Norman conquest,] It 
is from the Normans, however, that we derive the par*- 
ticular form of manors with which we are conversant 
at j>resent(s); and among this people, a manor, mane>- 
7ium{t), seems to have been originally a district of 
ground held by a lord or great personage, who kept to 
himself such parts of it as were necessary for his own 
use, wliich were called terree dominiealesy or demesne lands 
(being those of the dominus manerii)^ and distributed the 
rest to freehold tenants, to be held of him in perpetu^ 
ity(M). Of the demesne lands, again, part was retained 
in the actual occupation of the lord, for the purposes of 

(p) Vide sup. p. 192. the preference to the latter etymo- 

{q) Vide sup. p, 193. logy. 

(r) Co. Cop. 88. 2, 10* (It) Lord Coke says, tliat a per- 

(i) Ibid. s. 10. feet manor cannot subsist without a 

(0 Lord Coke (Cop. s, 31)sug- perfect tenure, which he afeerwarda 
gests two deri^gTtions of this term : « explains as a tenure between very 
manendot because the owner of the lord add very, tenant In /ea. Co. 
‘^TTaiiid •nsilrtly resided there ; and Cop* 81 j and see by Lord Ken» 
from mesnert in French, (to guide) ; yon, Glovet ». Lane^3 T* R, ^4*7 
tlic tenants being under the lord^s Attorney* General 1 ^ 

guidance and direction. He gives Tyrw. 223. , v 



220 BK.II^OF RIGHTS OF PROPERTY.— 1>T. I. THINGS REAL, 

his family f other portioRS; wefe held in villenage (j:), of 
which we shall presently speak more at large ; and there 
was besides these, a portion which, [being uncultivated, 
was termed the lord’s waste, and served for public roadi , 
and for common of pasture to the lord and his tenants. 
Manors were formerly called baronies, as they stiU are 
lordships ; and each baron or lor(f was empowered to hold 
a domestic court, called the court baron, for redi'essing 
misdemeanors and nuisances within the manor, and for 
settling disputes of property among the tenants.] If 
several of these manors were held, as was frequentlj^ the 
case, under one great baron or lord paramount, his 
seigniory over them was termed an homr (y). 

The villenage to which we have referred [was a specijjs 
of tenure neither strictly feudal, Norman, or Saxon, but 
mixed and compounded of them all {z ) ; and Mdiich iilso, 
on account of the lieriots {a) that usually attend it, may 
seem to have somewhat Danish in its comj>ositiQn. Under 
the Saxon government, there were, as Sir William Tem{)lc 
speaks (J), a sort of people in a condition of downright 
servitude, used and employed in the most senile works, 
and belonging, both they, their children and effects, to th(^ 
lord of the soil, like the rest of the cattle or stock upon it. 
These seem to*have been those who held udiat was called 
the foUilandy from which they were removeable at the 
lord’s pleasure* On the arrival of the Nomans here, it 

(jt) Dominicufn dicitur ^uo^quis in his own hands, whether waste or 
hahet ad mensam mam — etiam cultivated. — Co. Cop. s, 1i ; and sec 
dommicumt vilfenagium quod traditur Attwney-Gencral o. Parsons, 2 
vUlmkt** &c.-^Bracton,as cited Co. Tyrw, 223. 

Cop. s. 12.' ** Est mtem doffiinicum (y) 2 Bl. Com. 91 ; see Co. Lltt. 
ffoprih imaad mmmm et by Harg. 108 a, n. (4). It is said 

viUmagium quod traddur^ vUlanU ad that there are eighty honors in Eng- 
as cited, ib. land j see Com. in tiL Honor, 
A«id Lord Coke e:sprcssea his assent tvbei^ they are enumerated, 
to this doctrine, that in strictness (a) Wright's Tend?t*W'tf kr>i 
, ^0 deiUfliEne Comprised the lands (a) Vide post, p. 220. 

popularly (6) Introd. Hist. Eng. 59. 
what the lord kept 
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[sdfeiRS not improbable^^tliift they^ wbo were strangers to 
any otiicr tlian a feudal state, might give some sparks of 
enfranchisement to such wretched persons as fell to their 
share, by admitting them, as well as others, to the oath of 
fealty; which conferred a right of protection, and raised 
^ the tenant to a kind ^of estate superior to downright 
slavery, hut inferior to every other condition (c). This 
they called villenage, and the tenants villeins, either from 
the word vilis, or else, as Sir Edw^ard Coke tells us, d 
villa {d)\ because they lived chiefly in villages, and were 
employed in rustic works of the most sordid kind ; resem- 
bling the Spaitan helotes^ to whom alone the culture of 
the lands w as consigned ; their rugged masters, like our 
northern ancestors, esteeming war the only honourable 
em])loyment of mankind. 

These villeins, belonging principally to lords of manors, 
Avere either villeins regardant^ that is, annexed to the 
manor or .hind ; or else they were in grosSy or at large, 
that is, annexed to the person of the lord, and transfer- 
able by deed from one owmer to another (e). They could 
not leave their lord without* his permission; but if they 
ran aw ny, or were pmdoined from him, might be claimed 
and i\‘(!Ovcred by action, like bejists or other chattels 
They held, indeed, small portions of land,*by way of sus- 
taining themselves and families; but it was at the mere 
will of the lord, who might dispossess them whenever he 
pleased ; and it was upon villein services, that is, to carry 
out dung, to hedge and ditch the*lord’s demesnes and any 
other the meanest offices (/): and their services were not 
only base, but uncertain botli as to their time and quan- 
tity {g). A villein, in short, was in much the same state 
w ith us, as Lord Molesworth (/*) describes to be that of the 
boors in Deiimark, and which Sti6mhook(i) attributes 
also to the. traals or slaves in Sweden ; which confirms the 

(c) Tenures, 217. {^) Biraeton, k 4, tr. 1, c. 2S. / 

(rf) Co. Li^t. Il6a. (/>) Cap. 8. # ^ > 

(« ) Libt. s. 1 8 k (0 De J are SueotiWcn, 1« 

(/) Liu. 8. m. ' ' ' \ 
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[probabilitj;'' of their jbeiug in degree monuments^ of 
the Danish tyranny. A "^ein could acquire no property, 
either in lands or goods ; but, if he purchased either, the 
lord might enter upon them, oust the viUein, and seize 
them to his own use, unless he contrived to dispose of 
them again before the lord had seized them ; for the lord 
had then lost his opportunity (i). 

In many places, also, a fine was payable to the lord, if 
the villein presumed to many his daughter to any one 
without leave from the lord(&); and, by the common law, 
the lord might also bring an action against the husband, 
&r damages in thus purloining his property (Z). For the 
children of villeins were also in the same state of bondage 
with their parents; whence they were called in Latin 
nativi, which gave rise to the female appellation of a vil- 
lein, who was called a neife (m). In case of a marriage 
between a freeman and a neife', or a villein and a free- 
woman, the issue followed the condition of the father, 
being free if he was free, and villein if he was villein ; 
omitraiy to the maxim of the civil law, that parous sequitur 
vmirm. But no bastard colild be bom a villein, because, 
by another maxim of our law, he is nvllius filius ; and as 
be could ffain nothing Tby inheritance, it were hard that he 
should lote his'notural freedom by it(»). ,The law, how- 
ever, protected the persons of viHeins, as tlie king’s sub- 
jects, against atrocious injuries of the lord; for he might 
not kill or maim his villein (o)], without being subject to 
indictment at the king’s'suit (p). 

[ YiUeins might be enfranchised by mantunission, which 
is express or implied: express, as where a man 

(I) liitt s* af action against the lord, in the case 

{h) of mailiem, is not accurate. It is 

(l) Litt $, 202$ clear firam Littleton that almost the 

(m) Ihid. s. 187. only case, in which 4ie could bring 

(«) Ibid. «s. 187, 188. an action against thedord, was when 

, (a) Ibid«88. 189, Theaddi- he sued as eaecutor ; (tfttTssT IS^T 

matift adiicb follows here, in 192, 194.) 

passage in Aiackstone, (p) Co. Litt 12(>b. 
to the’ villein^s right 
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[granted to tlie villein dc^d of manumission ; implied, 
as where a man bouncf himself in a bond to his villein for 
•a sum of money, granted him Itn annuity by deed, or gave 
him an estate in fee, for life or years (r) ; for this was 
dealing with his villein on the footing of a freeman: it 
was, in some of the instances, giving him an action against 
his lord, and in others* vesting in him an owner^iip en- 
tirely inconsistent with his former state of bondage. So 
‘ also, if the lord brought an action against his villein, this 
enfranchised him (s ) ; for as the lord might have a short 
remedy against his villein, by seizing his goods (which 
was more than equivalent to any damages he could reco- 
ver), the law, which is always ready to catch at any thing 
in favour of liberty, presumed that by bringing this action 
he meant to set his viUein on the same footing with him- 
self, and therefore held it an implied manumission. But, 
in case the lord indicted him for felony, it was otherwise ; 
for the lord could not inflict a capital punishment on his 
villein, witliout ealling in the assistance of the law. 

Villeins, by tliese and many other means, in process of 
time gained considerable gfound on their lords; and in 
particular strengthened the tenure of their estates to that 
degree, that they came to have in them an interest in 
mjuiy places M as good, in others better, than their lords. 
For the goodnatirre and benevolence of many lords of 
manors having, time out of mind, permitted their villeins 
and their children to enjoy their possessions without inters 
ruption, in a regular course of descent, the common law, 
of which custom is the life, now gave them title to pre- 
scribe against their lords; and, on performance of the same 
seivices, to hold their lands in spite of any determination 
of the lord’s will. For, though in general they were still 
said to hold their estates at the will of their lord, yet it is 
such a wijf as is agreeable to the custom of the manor ; 
‘‘whiclirClSstoms were preserved and evidenced by the rolls 

(q) Co. Lilt, s* 204. {$) S. 208. * , 

(r) S. 204-6: 
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[of the several manor courts in trhi|h they are entered^ t>Y 
kept on foot by the constant immemorial usage of the 
several manors in which the lands lie. And as such 
tenants had nothing to show for their estates but these 
customs, and admissions in pursuance of them entered pn 
those rolls, or the copies of such entries witnessed by tJie 
steward, they now began to be called tenants bt/ copy of 
court*rolly and their tenure itself a copyhold (/). 

Thus copyhold tenm-es, as Sir Edward Coke observes (w)i ’ 
although very meanly descended, yet come of an antient 
house for, from what has been premised, it appears that 
copyholders are in truth no other but villems(:r) ; w'^ho, by 
a long series of immemorial encroachments on the lord, at 
last established a customary right to those estates which 
before were held absolutely at the lord’s wffl.] By the 
gradual progress of manumission also (either voluntary or 
constructive), the personal condition of villenage was at 
length everywhere commuted into freedom. At the period 
of the reformation in religion, this change had already 
become almost conri)lcte. [For Sir Thomas Smith testi- 
fies(^), tliat in all his time (and he was secretary to 
Edward the sixth), he never knew any villein in gross 
throughout the realm ; and the few villeins regardant tliat 
were then remaining were such only as had belonged to 
bishops, monasteries, or other ecclesiastical emporations, 
in the preceding times of popery : for, he tells us, that 
^ the holy fathers, monks and friars had in their confes- 
sions, and sj>ecially iit their extreme and deadly sick- 
^^ness, con\dnc6d the laity how dangerous a practice it 
was for one Christian man to hold another in bondage, 
so that temporal men by little and little, by reason of 

(^) P. N* B. Lord Loughborough, whether the 

(u) Cop, 8. 32. opinion that copyliplders sprang 

{«) In <^naitnatlofii of this doc- from villeins be well founded; but 

see F. H. 12 C ; ll'righCs it is an opinion that>iwSa on the 
Hist ]|^ng. highest authority, and seems too 
i 1^^, ^2. In Astlc V* Grant, firmly settled to he sh&kem 

a do#t is by {f) Commonwellth, b. i, c. 10. 
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that terror in the^’ cSnsciences, were glatj^o manumit 
all their villeins. But the said holy iatlicrsSwith the 
abbots and priors, did not in like sort by theirs ; for 
they also had a scruple in conscience to impoverish and 
despoil the church so much as to manumit such as wore 
bound to their churches, or to the manors which the 
church had gotten ; and so kept their villeins still.”] ' 

Even these remnants of the antient slavery, however, 
did not long survive, and the last traces of it have been 
entirely obliterated among us for at least two centuries; 
the last claim of villeinage which w^e find recorded in our 
courts being in the fifteenth year of king James the 
first (z). But the abolition of the personal condition did 
jiiot involve that of the copyhold tenure, to which it had 
given birth ; and we may remember that this tenure is one 
o^ those expressly reserved by the statute of Charles the 
second (a). In manors, therefore, w^e still find that species 
of tenants called copyholders : whose lands, though sub- 
stantially their own property, are nominally part of the 
lord’s demesnes, and are entered on the rolls of the cus- 
tom nry court of the manor, as holdcn ai the will of the 
lord according to the custom. And a manor (when in its 
projur and perfect state) also still comj)rises, according 
to its antient constitution (J), some portion of freehold 
tenants holding of the manor in perpetuity (c) ; and a 
court baron, differing from the customary court of the 
copyholders (though usually held at the same time), and 
of w^hich the freeholders arc the*judges(rf). 

No freehold, it i#to be observed, can at the present day 
be converted into copyhold ; of which the chief and most 
obvious reason is, that the essence of the latter tenure is 


(*) V. Caley, Noy, 27 ; 11 
Harg. St. 

(«) Vide, sup, p. 209. 

(&) Vide sup/ p. 219. 

(c) Glover w. Lane, 3 T. R. 447 
a; Melwit^h’s case, 4 Rep. 26 b. 
Yet though there should be a failure 
VOL. I. 


of suitors to the court baron, and 
consequently in strictness of law an 
extinction of the manor, the juris- 
diction of the customary court will 
not be affected. (Cokers Tracts, 
63.) * • 

(d) Co. Litt. £8 a; COk,C«tp»e.81. 

q 
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immemorial jcustom, which can of bourse have no appli- 
cation wh6rc land is granted for the first time to be held 
according to that tenure (c). But, on the other hand, a 
copyhold is capable of being turned into freehold, by the 
lord’s conveying to the copyholder the freehold of the 
particular premises, or releasing to him the scignorial 
rights; which is called e7ifranchisement (f). 

Copyhold, like the otluu* tenures, involves the obliga- 
tion of fealty, A copyhold tenement is descendible also, 
where the custom of the manor so permits, to the heir. 
As for the rule of descent it is the same (in the gi'eatest 
number of manors) with tlic ordinary rule in free socage 
tenure ; though in some it is according to the method in 
gavelkind, and in others according to that in boroughs 
English (^f). But an incident almost peculiar to copy- 
holds, although it sometimes occurs in freehold or cus- 
tomaiy freehold lands (A), is that of heriois. These, which 
are generally supposed to be a Danish custom (i), and of 
•which more will be said in a subsequent 2 )ai*t of the work (A), 
are a render of the best beast or other ai'ticle (as the custom 
may be) to the lord, on tlie death of the tenant. If con- 
ridered as a relic of villein tenure, there was originally less 
hardship in it, when all the goods and chattels belonged to 
the lord, and lie might have seized tlicm, even in the villein’s 
lifetime ; but it is now justly considered as one of the most 
oppressive circiunstances which attend the modem law of 
tenures. The wardship in copyhold also resembles that in 
socage ; for the lord is not*guardian (exc(ij>t by ftjxxual cus- 
tom), but the guardianship belongs to Ae next of kin of the 

ment of the copyhoJd. 

{g) Third Real Property Rep. p. 1 4. 
See Muggleton r. Barnett, 2 IL & 
N- 6S$. 

(h) Third Real Property Rep. p. 
16 { and see 21 & 22 Viet. c. 94, s. 7. 

(i) 2 Bl, C. 97. 

(A*) As to heriots, see furtl^er, post, 
pp. 635, 686. 


(e) Joddrell, 2 T- R. 

424, 

(/) 1 Watk. Cop. 362. See fur*- 
tber as to enfranchisement, post, 
p. 658, It may be remarked here 
that if the copyholder convey to the 
Isfrdi this (thou^ no enfranchise- 
ment^ ^the llnd in the Ior,d*s hands 
is an extinguish- 
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Ri&nt to whom the JLpyliold cannot dcBcend^^ ; and he, 
like guardian in socage, is accountable to his wabi^r the 
profitsu Copyhold tenure is, in some manors, subject also 
to reliefs of the same nature with that in socage (m), and 
to escheat and forfeiture. But a copyholder cannot aliene 
except through the medium of a surrender to the lord ; 
and the copyhold passes not to the alienee, till the lord 
admits him* Fines^ too, are in general payable to tlie lord 
on alienation, and there are other fines upon hereditary 
descent (n). [In some manors only one of these sorts can 
be demanded, in some both, and in others neither. They 
are sometimes arbitrary and at the will of the lord, some- 
times fixed by custom ; but, even when arbltrarj’-, the 
courts of law, in favour of the liberty of the copyholders, 
have tied them doivn to be reasonable in their extent; 
otherwise they might amount to a disherison of the 
estate. No fine therefore is allowed to be taken upon 
descents* and alienations (unless in particular circum- 
stances) of more than two years’ improved value of the 
estate (o). From this instance we may judge of the 
favourable disposition that the law of England (which is a 
law of liberty) hath always shown to this species of 
tenauls ; by removing, as far as possible, ^very real badge 
of slavery from them, however some nominal ones may 
continue. It suffered custom very early to get the better 
of the express terms upon which they held their lands, by 
declaring, that the vnii of the lord was to be interpreted 
by the custom of the manor ; and, where no custom has 
been suffered to groV up to the prejudice of the lord, as 
in this case of arbitraty fines, the law itself interposes 
with an equitable moderation, and will not suffer the lord 
to extend his power so far as to disinherit the tenant.] 

• 

(0 2 Walflu Cop. 101 ; Co. Litt. (n) 1 Watk. Cop, 286* 
by Harg. $8 b, n. (13); see U Geo. (o) Astle tr. Grant, Doug. 724; 
4 & 1 Will. 4, c. 65, s. 3 — 10. Lord Verulam v. 7 Bing. 

(»i) S^e Doe d. Tarrant v, Hellier, 327. , , . 

3 T. R. 164, 169. \ I 

Q 2 
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The temiib that we have been describing is copyhold 
commoni^ so called^ or tenure by copy of court roll, at the 
will of the lord, according to the custom of the manor; 
which, as we have seen, is lineally descended fi'om the 
antient one of pure ^alienage. In the division, however, 
that we formerly made of lay tenures (p) the term copy- 
hold is to be understood in a larger sense ; and as import- 
ing, according to the view sanctioned by the highest 
authorities {q), every aistomary tenure, that is, every 
tenure depending on the particular custom of a manor, as 
opposed to free socage or freehold; which may now, since 
the abolition of knight-service, be considered as the 
general or common law tenure of the countrj’' (r). And 
copyhold, in this wider application of the term, comprises^ 
besides the principal and common kind that vre have just 
been delineating, two varieties, viz., antient demesne and 
tmtomary freehold. 

The first of these seems to be the same tenure as *de- 
scribed by Bracton, under the name sometimes of privi- 
iegtd rillenage, and sometime; of villdn-socage. This, he 
tells us («), is such as has been held of the Idngs of Eng- 
hmd from the Conquest downwards; and the tenants 
wherein “ villanqfacnmt servitia, sed certa el determinata," 
And from these circumstances we may collect, that [what 
he here describes is no other than an exalted sjxicies of 
eO{>yhold, subsisting at this day, vk., the tenure in antient 
dewetne; to which — as partaking of the baseness of vil- 
Imige in the nature of its services, and the ‘freedom of 

0») Vide «ap. p. W8. «ee Co. Cop. ss. 17, 32 s Calthorpe, 

(,) The 12 Car. 2, c. 24, rano* 31, 34 j Doe v. Hnntington, 4 East, 
tiens no otter lay tenures but •*/«* 288 j Doe ». Llewellyn, 5 Tyrw. 899 j 

anil eemmut Meag*i’’ »ad"eep 3 fAolt{'’ 1 Gale, 193; 2C.M.& R.503, S.C. 
(■Tide snp.p. 209). And Slackatone (r) See Wright’s Ten. 188, 139; 
remarks that all lay tenures "are Andtony Lowe’e casey 9 Rep. 183. 
** now in effect reduced to two spe> As to the term fiteholif vide sup. 
,«; cies, free^ure ,in common so- p. 213, n. 

"’fioMe.and base tmnire by copy of {*) L. 4, t. J,c..28,*s. 3. Vide 
*•11^11^1."— 8 JM.C. 101. And sup. p. 192. 
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l^socage in their certainty,— he .has therefore a name 

com'J>oundcd out of both, and calls it villanum 

Antient demesne is a tenure existing in certain manors, 
[which, though now perhaps granted out to private sub- 
jects,' were actually in the hands of the crown at the .time 
of Edward the Confessor, or William the Conqueror ; and 
so appear to have been by the great survey in the Exche- 
quer, called Domesday Book {i). The tenants] in these 
manors of the crown [were not all of the same order or 
degree. Some of them, as Britton testifies (m), continued 
for a long time pure and absolute villeins, dependent on 
the will of the lord : and those who have succeeded them 
in their tenures now differ from common copyholders in 
• only a few points (r). Others were in a great measure 
epfranchised by the royal favour ; being only bound in 
respect of their lands to perform some of the better sort 
Q^^Wllein services, but those determinate and certain j as, 
to pibngli the king’s lands for so many days, to supply his 
court with such a quantity of provisions, or other stated 
services; all of which ar§ now changed into pecuniary 
rents : and in consideration hereof they had many immu- 
nities and })rmleges granted to them (y) ; as to try the 
right of their property in a peculiar cgurt of their own, 
called a court of antient demesne {z\ and by a peculiar 
process, denominated a writ of right close (a) ; not to pay 
toll or taxes ; not to contribute to the expenses of knights 
of the shire ; not to be put on juries ; and the like (i).] 
Manors' of antient demesne accordingly comprise, to this 
day, both copyholders in the proper and common sense of 
the term, and also such privileged tenants as above de- 
scribed (c), who are alone properly called tenants in antient 
demesne {d). As to these, though their services, like those 

(#) F. N. B. 14, 16 ; Crowther v, 3 & 4 Will. 4, c. 74, ss. 4, 5, 6. 
OldBeld, Salk. 864. (o) F. N. B. 11. 

6G. <fc)Ibid.l4.* 

{r) F. N. B. 228. (c) F. N* B. fl M., 12 B ; Co. 

(y) 4 Inst. 1^69. Cop. s, 32. 

(«) Hoe 0. Roe, 2 Burr. 1046; (d) Third Real PropertjrllLi^, 13* 

Alden’syase, ^ Rep. 105 ; and see 
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of piire were origiiiaUy base| yet (as appears by 

the ape©^t of them just given) they were distinguished 
from the latter, in that [their services were fixed and 
determinate ; and that they could not be compelled (like 
pure villeins) to relin(|uish their tenements at the lord^l^ 
will, or to hold them against their, owol ; et ideo,^^ says 

Bracton, dicuntur liberV^ Britton also, from such their 
freedom, calls them absolutely sokmnanSy and their tenure 
[sohemanries ; which he describes to be lands and tene- 
ments, which are not held by knight-service, nor by grand 
seijeanty, nor by petit, but by simple services ; being, 
as it were, lands enfranchised by the king or his prede- 
cessors from their antient demesne (i).” And the same 
name is also given them in Fleta (k).'] Tenants in antient 
demesne, like common copyholders, require admittance by 
the lord to perfect their title ; and they hold according to 
the custom of the manor, though not ad volunta^m 
domini (/). 

Customwy freehold (the other variety to which we re- 
ferred) exists in many parts pf the kingdom. The evi- 
dences of title are to be found, as in pure or common 
copyhold, upon the court rolls ; and the entries declare 
the holding to b^ according to the custom of the manor, 
but it is not said to be at ike will of the lord (m). The 
customs of diese manors are subject to great variety. But 
in general the incidents of customary freehold are similar 
to those of common copyhold (n). 


ii) c. 66. 

{k) L. 1, c. 8. 

(l) IS Bl, moi i And 4cc« Co. 

i but AoA Third R^al 
Pirb|>Aily Bep. p. 13. 

(m) Co. Cop. B, 32; see Third 
Real Property Rep. p. 20 ; Co. 

by Harg. 62 b, n. (1 ), lliere is also 
a klad of customary estate o&lled ' 
to be peculiar to 
. north of England, and whkdi 
other customary estates, 
y general olaas of copyhold, 


though distinguished from the com- 
mon kind by many of its incidents, 
See Graham a. Jackson, 6 Q. B. 81 1 ; 
Passingham, app. Pitty, reap. 17 C. 
B. 313. 

(») As to the state of the law with 
respect to the devise of customaiy 
freeholds before the stdt’ 7 Will. 4- & 
1 Viet. c. 26, see the Third Rea] 
Property Rep. p. 22 ; Doe v, Llewel- 
len, 6 Tyrw. 869; Hodgson o.* Merest 
9 Price, 556. But by the 3rd seettor 
of that statute, the jjower of devising 
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[Mention has hitherto been made of hy only ; 

. becahse there is still behind, one other species H^eniire 
reserved by the statute of Charles the second, which is 
of a spiritual nature, and called the tenure in frankal- 
moign. 


IV. Tenure in frankalmoign^ in libera eleemosyn&, or free 
alms, is that, whereby a religious corporation, aggregate 
or sole, holdeth lands of the donor to them and their mo 
cessors for ever (o). The service which they were bound 
to render for these lands was not certainly defined : but 
only, in general, to pray for the souls of the donor and his 
heirs, dead or alive; and therefore they did no fealty, 
•which is incident to all other services but this (p), ho 
cause this divine service was of a higher and more exalted 
nature (9), This is the tenure by which almost all the 
'^hutient monasteries and religious houses held their lands ; 
and l^T^hich the parochial clergy, and very many eccle- 
siastical and eleemosynary foundations, hold them at this 
day (r) ; the natme of the service being, upon the Beforma- 


ex tends to all customary freehold. 
There has been much controversy 
upon the question whether the free- 
hold, in this description of tenure, 
is vested in the tenant, or (as in the 
case of common copyhold) in the 
lord ; see Blackst. Law Tracts, Cons, 
on Copyhold; 2 Scriven, 679, 3rd 
edit, and the cases there cited; 
Third Real Property Rep. 20. As 
to antient demesne f it is clear that 
the freehold is in the tenant ; 2 Inst 
325 ; 2 Scriven, 678, (n). 

(o) Litt s« 133. 

(p) lb. 8. la^i. 

(q) Ib. 8.*135. 

(r) See Third Real Property Rep. 
p. 7. That Blackstone is correct in 
stating this.as the tenure of the paro- 
chial clergy, is^conOrmed by the lan- 
guage of the assisa utrum, the antient 


remedy of the parson for recovering 
of his glebe, &c. in which the point 
of inquiry always was ** utrum tnntum 
terra sit libera eleemosym pertinens 
ad ecclesiam ipsiusj an lainum feo~ 
dum.** — Bract. 1. 4, tr. 5, c. 1, It ia 
true, indeed, that in the case of a 
parson the inheritance i$ said to be 
ii! abeyance y and the parson entitled 
for bis life only (vide post, p. 241 ), 
and this at first sight appears in- 
consistent with the nature of frank- 
almoigni which always implies a gift 
in perpetvdty: but the difficulty p* 
removed by the remark of Biracton 
(ibid. c. 2), “iiiAif elamar^ pat&rii 
nisi nomine eeclesia sua^ quia in ee- 
clesns parochialibus non ft ^natie 
persona s'ed ecctesi^,* ^ The inherit- 
ance, according to this view^ resides 
not in himself, but in his chwh. 
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[tion, altei;^^ and made conformable fto the purer doctrines 
of CJnurcli of England. It was an old Saxon tefiure, 
and continued under the Norman revolution, through the 
grea>t respect that was shown to religion and religious men 
in antient times. Which is also the reason that tenants 
in frankalmoign were discharged ^f all other services, 
except the trinoda necessitas^ of repairing the highways, 
building castles, and repelling invasions (a) : just as the 
Druids, among the antient Britons, had omnium rerum im-- 
munitatem {t\ And, even at present, tliis is a tenure of a 
nature very distinct from all others, being not in the least 
feudal, but merely spiritual. For if the service be 
neglected, the law gives no remedy by distress or other- 
wise to the lord of whom the lands are holden, but merely 
a compUint to the ordinary or visitor to correct it 
Wherein it materially differs from what was called tenure 
hy divine service : in which the tenants were obliged to 
some special divine services in certain ; as to sing ©u riiauy 
masses, to distribute such a sum in alms, and the like ; 
which, being expressly defined and prescribed, could with 
no kind of propriety be called free alms ; especially as for 
this, if unperformed, the lord might distrain, without any 
complaint to thg visitor (a:). All donations in fi’ankal- 
moign are indeed now out of use ; for, since the statute 
of Quia emptores^ (18 Edward I.,) none but the king can 
give lands to be holden by this tenure (y). So thc}^ are 
only mentioned heasniB^ frankalmoign is excepted by name 
in the statute of Charles tlie second, and therefore subsists 
in many instances at this day.] 


Litt 8. 64^.) The tenure 
of the {>arocMaI clei^iy, however, will 
be of tills kind only where the grant 
wa« made in the antient form, to 
hold ui in UberA ekmoa^nA, See 
Wate. C. 1. arsj Plowd. m \ I 
b. ' 

P) Cffisar de Bell. Oak I, e,c. 13. 


(y) Litt. 8. 140. By this statute no 
subject may grant lands in perj^etu- 
ity to hold of him'^-clf ; (ibid.) From 
which it follows, that none can grant 
in frankalmoign; for (as Littleton 
afterwards remarks) none may hold 
in frankalmoign, but of the grantor 
and his heirs, (s, 141,) and the estate 
in frankalmoign is s^ways in perpe- 
tuity. — Co. Litt. 04 b. 
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* Having made thes(5 observations with rospeV^^to tenures 
, in general, it may be now proper to add, that in ^.Qceed- 
ing further to investigate the nature and properties of 
corporeal hereditaments, we. shall for the present suppose 
them held by the ordinary tenure of free socage, or free- 
hold ; and the reader may dismiss the subject of copyhold 
from his consideration, till we anive at a later part of the 
. treatise, when we shall have occasion to devote a separate 
chapter to the more particular examination of property 
holden by that tenure (z). 


(z) Vide post, bk. ii. pt.i. c, xxii. 
It may be desirable to mention here, 
that as regards some matters of ge- 
neral interest, there is now no dis- 
tinction between freehold and copy- 
hold in point of practical effect ; the 
*»ytwo tenures being placed by modem 
^utes on the same footing, as far 


as these subjects are concerned. 
These are the qualification io vote at 
elections qf members of parliament for 
counties; -and the qualification to 
serve on juries. See, as to the former, 
2 Will. 4*, c, 45, (the ** Reform Act” 
of 1832,) s. 19 ; as to the latter, 6 
Geo. 4, c. 50, s. 1. 
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CHAPTER HI. 

OF FREEHOLD ESTATES OF INHERITANCE, 


The second point to be considered with regard to corporeal 
hereditamenrs is the nature of the estates which may be 
had in such of them as are of free tenure (a), reserving for 
subsequent consideration the subject of corporeal heredita^- 
ments held in base tenure (6). [-^ estate m 

fies such interest as the tenant hath therein ; so tJiat if a 
1£5 Sl pants Dale to A. and his heirs, every- 

thing that he can possibly grant shall pass thereby (c). 
^It is called in Latin stattis : it sigiii^png the condition or 
Circumstance in which the owner stands mth regard to Ids 

\ 7 _ 

And here it is material, in the first place, to remark that 
some kind of ac^al interest or ownership is implied in the 
term ; for a bare possibility^ (such, for example, as the ex- 
pectation of the eldest son of succeeding, upon his father’s 
decease, to the inheritance of his lands,) will not satisfy 
the legal idea of an estate (d). Nor wall a mere potver 
amotmt to an estate ; as if a man by will orders his land 
to be sold by his executors : for they will in such case take 
neither right nor title in the land, but only a bare autho- 

W# e Blip. p. 177. text ; the other a possibility coupled 

(h) vide pOBt, hk. IG pit. l.c.xxri. with an interest. The latter may 

(c) Co. Litt, 345 a. without impropriety l)e considered 

(d) See /ones e. Roe, 3 ;T.K.33 ; as an estate (thougS an estate in 
Doe e. Tomkinaon, % Mait & Sel. contingency), and may now, by the 
l7o. Thet^a ^ two kinda of posaL express provision of 8.3: 9 Viet. c. 
hillty tn lawir—otte a hare possibu 106, s. 6, be disposed of hydet?d. 

such at| tefatred to in the 
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rity {e). And the sariae may be-said of a rne^'e revocable 
licenci or permission to make a certain use of kpd (/). 
But, on the other hand, there are various descriptions of 
actual interest to wliioh tlie term applies. The leading 
distinction to which estates arc subject is that of legal and 
equitable estates; the 4irst being properly cognizable in 
the courts of common law, though noticed also in the 
courts of equity ; and the second being properly cognizable 
in the latter courts, and not even noticed, generally speak- 
ing, in the former {g). 

It is of legal estate alone (which is the original and 
primary idea) that we shall have occasion at present to 
speak ; and we pui^ose to consider it [in a threefold view : 
first, with regard to the quantity of interest which the 
tenant has in the tenement ; secondly, with regard to the 
time at which that quantity of interest is to be enjoyed ; 
aliid, thirdly, with regard to the number and connection of 
the tcnaiits. 

First, with regard to the quantity of interest which the 
tenant has in the tenement, this is measured by its dura- 
tion Thus, either the ownership is to subsist 

in the tenant during his own life, or the life of another 
man ; or it is vested in the tenant and Jhis descendants 
after him ; [or it is circumscribed within a certain number 
of years, months, or days; or, lastly, it is infinite and 
unlimited, being vested in the tenant and his representa- 
tives for ever. And this occasions the primary division of 
estates into such as axe freehold, and such as are less than 
freehold,^ 

A freehold estate — liberum temmentnm, or frank tene- 
ment, as it was formerly called — ^is . an estate either of 

(e) Co. LittS05 b;Co,Litt llSa, 574; Taplttt v. Florence, 10 C. B. 
n. (2), * 764. 

(/) See R.' t), MeJlor, 2 East, (g) Sanders on Vaes, 8 ; Biic. Us. 
189; Wood V, Leadbitter, 13 Mee. 77 ; 2Fonbl267. And see AlpaSs p , 
& W, 838; Perry v, Fitzhowe, 8 Watkins, 8 T, R* 516; JHardr. 489; 
Q. B. 787 ; Hewitt v. Isham, 7 Exeb. Murley i>. Sberren, S Ad- El. 654. 
77 ; Rotfey r. Henderson, 17 Q. 
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inheritance., or for life, rin lands or tenements of free 
tenure. (A); and it, is material to our proper conception of 
it to remark, that at the common law, and prior to certain 
alterations in our system to be hereafter explained, an 
estate of this description in hereditaments corporeal could 
in general be created or transferred only by the ceremony 
called livery of sdsin, attended with proper words of dona- 
tion (i) ; which ceremony consisted, as its name imports, . 
of a solemn delivery of possessipu ; and is in fact the feudal 
investiture of which we spoke in the last chapter. 

This method (which is still capable of being used) is 
called a feoffment ; and the parties between whom it takes 
place are called the feoffor and the feoffee. By the com- 
mon law, the donation with which the livery is accompanied 
might be merely oral ; b\it now, by the Statute of Frauds, 
(2<) Car. IL c. 3,) it must be expressed by some instrument 
in writing, under the signature of the feoffor or of his agerit 
by writing lawfully authorized. 

It appears by our definition, that estates of freehold ma}' 
be classed as being [either elates of inheritancey or estates 
not of inheritance (A)] ; and tliese two kinds 'will each be 
conridered in their order. 

An estate of inheritance is where the tenant is not only 
entitled to enjoy the land for his own life, but where, after 
his death without having disposed of it, it is cast by the 

(A) The tenure Itself, we may re- fion of freehold is, that it is such 
collect, is expressed by the samef^rm ** an estate as is cotrveyed by livery 
of fr 0 ekoldi (vide sup. p. 2H, ji.) ** of seisin" — 2 Bl. Com. 104; but 
As to the deiinition here given of he adds, that as estates s>f inherit- 
freeholdestate, it isaccofdingtoCo. ance, or for life, and no other, are 
LHt 4^ h, wb^e it is laid down that conveyed with this solemniry, there- 
** tenant in IW, tenant in tail, and fore no others are properly free- 
tenant for life, are said to have a hold. 

** frank tenement, a freehold, so (i) Co. Litt. 49 a. As to the man- 
** oalM, because it doth distinguish . ner of making livtry, see Doe e. 
&i|^;from terms of years, thattela Taylor, 5 Bam. & Ad* 675. 

uncerutin interests, lands in (A) Edward Seymour’s case, 10 
r vtUenage, or custjomary or copy- Rep. 97 b. ^ 

** hold lands*’’ Blackstone’s dehni- 
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laV upon the persons who successively repr^eiit him in 
perpetuum in right of blood (Z) according to a certain 
established order of descent^ which we shall have occasion 
hereafter to explain (m). These persons are called his 
heirs^ and himself their ancestor. 

An estate of mheritq,nce is otherwise called a fee (n), 

[The true meaning of the word fee, feodum ^ is the same 
with that of feud or fief, and in its original sense it is 
taken in contradistinction to allodium (o) ; which, as we 
have seen, is a man’s own land, which he possesseth merely 
in his own right, without mving any rent or service to any 
superior. This is property in its highest degree, and the 
owner thereof hath absolutum et directum dominium* But 
feodum^ or fee, is that which is held of some superior, on| 
condition of rendering him service i_„in which 
iJtimate property of the land, resides,.^ This allodial pro- 
perty no subject in England has, it being a received and 
now und^iable principle in the law, that all the lands in 
England are holden mediately or immediately of the 
crown. The sovereign therefore, only, hath absolutum et 
directum dominium (p); but all subjects’ lands are in the 
nature of feodum or fee, whether derived to them by de- 
scent ftom their ancestors, or purchased for a valuable 
consideration ; for they cannot come to any man by either 
of those ways, unless accompanied with those feudal clogs 
which were laid upon the first feudatory when it was origi- 
nally granted. 

This is the primary sense and acceptation of the word 
fee. But, as Sir Martin Wright very justly observes (y), 
the doctrine “ that all lands are holden ” having been for 

(/) Co- Lift 23T b. ^ ( 0 ) A$ to allodial property, vide 

(m) As to the law of descent^ vide sup. p. 1 78, 

postf bk. II. p^r I. c. xr. ' (p) ** Prmdium domliftire^eettdu 

(n) ** Fee. simple " and ^‘inheri- rectum dominiumf mlU^e $$i 

tance” are used as convertible autAorntii Co. Litt I b, 

terms, Litt. s. 9; Ljtt. s. 1 ; Flet. {q) Of Ten, U8. 

1. 5, c. 5, a. 27 , 
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[so many a^‘es a fixed and tmdemable axiom, our English 
lawyers do very rarely (of late years especially) use the 
word fee in this its primary original sense, in contradis- 
tinction to allodium or absolute property, with which they 
have no concern ; but generally use it to ernar ess the con- 
tinuance or qu antity of estate. A fee, therefore, in general, 
*sigiSlies an e state prinheritance (r), being the highest and 
most extensive mterest that a man can have in a feud. 
And in no other sense than this is the king said to be 
seised in fee, he being the feudatory of no man («).] 

Estates of inheritance are either estates in fee simple or 
estates iafee tail ( t). 

I. An estate in fee simple (u) is that wlpch a man hath 
to hold to him and his heirs 'general (x), that is, his heirs 
both lineal and collateral, male and female ; and this it; 
often called an '' estate in fee,” without the addition of the 
word “ simple ”(y); though, as already explained, a “ fee” 
more properly signifies any estate of inheritance. Where a 
man claims an estate in fee simple in possession in a cor- 
poreal hereditament (z), the precise technical expression is 
as follows : that he is “ seised in his demesne as of fee,” 
(t» dominico sw ut defeodo) ; the words in dominico, or “ in 
his demesne,” Signifying that he is seised as owner of the | 
(f ) Litt B. 1 ; Flet* li 6, c. 5, 8. 27. («) As to this estate, see Co. 

(«) Co. Litt. 1 b, Litt. 1 a — 18 b. 

(0 **An estate 6f inheritance is (jr) Wright’s Tenures, 147; Co. 
either fee Mtnple or fee tail.** — Ed- Litt. 1 b. It is to be observed that 

Seymour’s case, 10 Rep. 07 b. we are treating at present of natural 

£t vide Litt. s. 13; Co. Litt. 1 b, persons only. Artificial persons, or 

19 a* 27 b ; Vaughan, 273. Slack- corporationst of whom we shall have 

stone divides inheritances into such occasion to speak hereafter, hold 
as are absohte (which he considers estates in fee simple, to them and 

as equivalent to fees simple) and their successors. Co. Litt 8 b. 

such as are Hmitedf of which he con- (y) Litt s. 293. 

aiders fees tail as forming a species. (s) Where the subject is incorpo- 
(2 BL Com. 104.) But the author!- real, or the estate expectant on a 
ties in favour of the division in the precedent freehold, the words **in 
(v^hich is the more usual one) his demesne*^ are omitted. Com. Dig. 
greatly pre^pderate. Pleader (C. 35). 
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ImA itself, knd not merely of the seigniory or^rvices(a); 
pid tlie words “ as of fee” importing that he is seised of an 
jBState of inheritance in fee simple, and aJso (in reference 
|to the original meaning of the term fee) that he, is not t 
absolute or aljiqdial owner, but holds, feudally, of a su] 
riorlord(i). 

The quality of being always holden of a superior lord 
(the nature of which was fully explained in the Chapter on 

‘ Tenures) is incident to every estate in fee simple belonging 
to a subject ; but the tenure is no longer (as formerly) of 
the person fix)m whose immediate grant the fee is derived, 
but of the person to whose seigniory it has of antient time 
belonged. This is by the effect of the statute of Quia 
emptores (18 Edw. I. c. 1), which was passed to put a stop 
to the practice of the subinfeudation of the fee simple (c). 

^For, according to that practice (which was antiently al- 
lowed), a new relation of lord and tenant was, upon each 


(a) Blackstone considers these 
words ‘Mn his demesne,” as sig- 
nifying that it is “ his property, as 
belonging to him and his heirs for 
ever.**— 2 Bl. Com. 105. But this 
assigns no meaning to them beyond 
W'liat would belong to the other 
words with whibh they are con- 
nected. Lord Coke understands the 
word detnesnCf when used in this ^^ar- 
ticular connection, to signify de main 
or of the because it is applied 
only to corporeal or tangiblesubjects 
of property. Co. Litt. 17 a. But the 
Latin term dominicum is opposed to 
this derivation ; for it is evidently 
to be traced to dominus. On the 
other hand, there is abundant au- 
thority for bglding that dominictm 
properly signi^es the land which the 
feudal lord retained to bis own use 
for sustentation of his household, as 
distinguished from what he granted 
out on servi^; and that the true 


sense of seisin in demesne, is that 
given in the text Thus it is laid 
down in Fleta, 1. 5, c. 5,s. 18 — **Est 
dominicum prepri^ terra in mensam 
assignatay And again, **PoterU 
unus ienere in feodo quoad eervitia, 
sicut dominus dbpitalis, et non in do* 
minico— alius in feodo et dominico, et 
non in serviHo, sicut Hbere tenens alien* 
jus,** (s. 26.) And Bracton, in treat- 
ing of the assisa utrum, says, ** refert 
quqliter fait seisitus, utrum scilicet in 
dominico, vel aervi/io.”— Bract. 1. 4, 
tr. 5, c. 2, 6. 2. As for the exclusive 
appropriation of the term to tangible 
possessions, that is referable merely 
to the circumstance, that what the 
lord applied to the use of his house- 
hold naturally consisted of property 
of that description, and not of iiw 
corporeal and intangible suhjecta. 

(b) 2 Bl. Com. 105. 

(c) As to subiSfeudation, vide 
sup. pp. 17D, Idl. 
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•successive aJienatlon of the fee^ continually created be- 
I tween the alienor and alienee ; and the latter consequently 
! held of the fonner, and not of the chief lord under whom 
alienor himself held. But this being found prejudi- 
^^1 to the interests of the chief lords, by exposing them 
I to the frequent loss of their escheats, wardships, and mar- 
riages, the statute in question was passed for their pro- 
tection (cl) ; directing that upon all sales or feoffinents of 
land in fee simple, the feoffee shall hold the same, not of 
1 his immediate feoffor, but of the next lord paramount, of 
I whdm such feoffee himself held ; and by the same ser- 
vices (e). Since this statute (/), therefore, the vendor or 
grantor of land in fee simple has no longer been able to 
convey it to be holden of himself, but the grantee must 
take it to hold of the same seigniory to which the fee im- 
mediately belonged when the statute passed (^),— unless^ 
something should have since occurred to alter the tenure. 
"WTiere,’from the lapse of time, no badges of temue under 
any subject can now be traced, the land will be* considered 
as holden immediately of the crown (A), and by the service 
of mere fealty ; which is the "least and lowest service the 
law can create (i), and which being now never exacted, 
has become a merely nominal obligation (A). But in many 
instances a private lord can still be shown fo be entitled 
to the immediate seigniory ; the ultimate one, as formerly 
remarked, being in sovereign. 

A fee simple is the most extensive estate of inheritance 


(d) 2 Inst. 66, 500. 

(«) Ib. 505. 

(/) It 18 8ai^ th«t the stat Q»ia 
mptim did imt extend tp the king’s 
own* tenants in but that ^e 
like law aaemtards declared as 
to diem by the statute Ik Preroga- 
, Hkn kiigUt (17 £dw. 2, c. 6,) and 84 

f idw. 8, c. 16. ^ee 2 Bl. Com. 91. 
t would seefn, however, that the stat, 
empicre* did in effect apply to 


the tenants in caprte, where they held 
ut d$ honore, and not ut de coronL 
(Wright’s Tenures, 163,' Taylor v. 
Horde, Burr. 108.) As to the dis- 
iinction between these two tenures 
in eapiU^ vide sup. p.ddO. 

(g) Bradshaw e. l^awson, 4 T. E. 
443. 

(5) Booth, 136. 

(i) Co. Litt. 98 a. j 

{h) Co. Litt. by Harg* 68b,n. (6). 
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t^at a man can possess in •land (If) ; it is the cntii'e property 
therein (» 2 ) ; and to a fee simple ‘(as indeed to most other 
estates) is attached — as an inseparable incident— the ri^ht 
of alienationY yitb at the mere pleasure of the tenant, to the 
fiul extent of the inteTcst which is vested in the tenant 
himself, or for any smaller estate. If he alienes to the lull 
extent of his interest, *or, in other words, conveys away 
the fee simple, it follows of com*se that the alienee takes 
•an estate to himself and his own heirs, answerable to that 
which the original tenant had to him and 1m heirs. 

[The fee simple or inheritance of lands and tenements 
is general!)^ vested and resides in some person or* other, 
though divers inferior estates may be carved out of it. As if 
one grants a lease for twenty-one years, or for one or two 
lives, the fee simple remains vested in the grantor and his 
heirs ; and after the determination of those years or lives, 
the land reverts to the grantor or his heirs, who shall hold 
it again in fee. Yet sometimes the fee may be in abey- 
ance that is, only in remembrance, intendment, and 
consideration of the laW {p ) ; there being no person in 
me, in whom it can vest and abide ; though the law con- 
siders it as always potentially existing. This may be ex- ^ 
emplified in [the case of a parson of a church, who hath 
only an estate therein for the term of his life, and the in- 


(/) Litt. 6. 11; Co. Litt. 18 a; 
Vaughan, 2G9. 

(w) Butler’s Fearnc, p. 13 (note); 
Co. Litt. 18 ti; 2 Saund. 388 b; 
Machell r. Clarke, Lord Ray. 779; 
2 Inst. 336; Edward Seymour’s 
case, 1 0 liep. 97 b. 

(«) Litt s. 360; Co. Litt 223 a; 
1 Cr. Dig. 20. 

(o) As to the doctrine of abeyance, 
see Co. Litt. Al a, 342 b ; Litt. 646, 
647 ; Butler’s 'Fearne, p. 360, 9tb 
ed. ; 1 Brest Est. 503; Camoys' 
Peerage Case, 6 Bing. N. C. 763 ; 

VOL. 1. ' . 


et vide sup. 231, n. 

(p) Blackstone (vol. ii. p. 107) 
considers abeyance as also import- 
ing and Co. Litt 342 b, 

is to the same effect. Yet Lord Coke 
himself afterwards remarks that the 
fee simple may be in perpetual abey- 
ance (as in the case of a parson) 
“without any expectation to come 
in esse.** Co. Litt. 343 a. Littleton’s 
exposition, therefore, which isnhat 
followed in the text, seems to be the 
more correct ; (see Litt. s« 046.) 
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[heritance r^mainiB in abeyance (y). And not only the fee, 
but the fi^ehold also, may be in abeyance ; as, when 
1 a parson dies, the freehold of his glebe is in abeyance, 
until a successor be named, and then it vests in the suc- 
cessor (r). 

The word “ heirs” is necessary in the grant or donation, 
in order to make a fee or inheritance. For if the land be 
given to a man for ever, or to him and his assigns for ever, 
this vests in him but an estate for life (s). This very great 
nicety about the insertion of the word heirs” in all feoff- 
ments and grants, in order to vest a fee, is plainly a relic 
of the feudal strictness, by which it -was required that the 
form of the donation should be punctually pursued ; or 
that, as Craig (0 expresses it in the words of Baldus, 
** donatumes sint stricti juris ^ m quis plus donasse prmsuma-^ 
tur qmm in donatione expresseritJ^ And therefore, as the 
personal abdities of the donee were originally supposed to 
be the only inducements to the gift, the donee’s estate in 
the land extended only to his own person, and subsisted 
no longer than his life j unless the donor, by an cxj)rcss 
provision in the grant, gave ‘it a longer continuance, and 
extended it also to his heirs,] 

But this rule has some exceptions— and particularly does 
not extend to devises by will ; in which, as they were in- 
troduced at the time when the feudal rigour was apace 
wearing out, a more liberal construction has always been 
allowed : and therefore by a derise to a man for ever, or 
' to one and his assigns for ever, or to one in fee simple, the 
devisee, (even before the late Act of 7 Will. IV. & 1 Viet. 
0 . 26,) was construed to have estate of inheritance ; for 
4he intention of the devisor was sufficiently plain from the 
woacdft ^ perpetuity annexed, though he had omitted the 

UtL % e4f6. Lord Colce, how* (r) Litt b. 647 ; Co. Litt 842 b. 

that a parson has for (s) Litt, s. 1 ; Wfight v. Dowley, 

soma iMUrpfMies a £he simple quail- 2 W* Bl. 1186. 

I Ca Litt, Hi a. (0 h. L t. S, b. 17. 

/ 
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If gal words of inheritance {u\ But if the dfvise were to 
a man and his assigns,” without annexing words of per- 
petuity, there the devisee was, at one time, held to take 
only an estate for life ; for it did not appear that the de- 
visor intended any more. A new rule of construction, 
however, is now provided, by a positive law, for all such 
cases; for by the statute just mentioned (sect. 28), it is pro- 
vided, that where any real estate shall be devised without 
words of limitation, it shall be construed to pass the whole 
interest of which the testator had power to dispose, unless 
the contrary intention should appear by the will. 

Estates in fee simple are divided into three sorts (a?) ; — 
!,/<?<? simple absolute (that is, free from all qualification or 
condition); 2, fee simple qualified or base; Zy fee simple 
conditional^ — a division which relates, it is to be ob- 
served, to the quality y not the quantity y of the estate ; for 


(m) Thus, too, (even before the 
new Will Act,) a devisee of an in- 
definite estate, if he was charged 
personally with the payment of debts 
or legacies, was held to take the fee. 
Secus, if the estate devised to him wa^ 
so charged. See Doc d, Sams e. 
Garlick, 14 Mee. & W, 698. 

(.t) This division of fees simple is 
given by Lord Coke as the common 
one in his time (Co. Litt. 1 b) *, and 
is followed by Mr. Justice Powell, 
in Idleu. Cooke, (Lord Raym. 1148,) 
and by the Court of King’s Bench in 
Martin v, Strachan, (reported 5 T. R. 
107, in notis,) It is to be observed, 
however, that the two last classes are 
both referred by Lord Coke to a more 
general head of fees simple deter- 
minable (a term still in frequent use). 
See Edward Seymour’s case, 10 Rep. 
97 b, wberc'^estates of inheritance 
are distributed with great clearness 
and precision, as follows .'—First, 
they are either fee simple or fee tail. 


Estates in fee simple are either 
absolute (i. e. indeterminable) or de- 
terminable* Those which are deter- 
minable are either derived out qf an 
estate in fee simple absolute, ot derived 
out of an estate in fee tail. The first 
of these are created either by way of 
condition (as vpon mortgage), or by 
way of limitation (as if A, enfeoffs B. 
of the manor of D, to hold to him 
and his heirs so long as C. has heirs 
of his body); the first sort being 
called fees simple conditional, the 
second, fees simple limited and qua- 
Ufied, The fee simple derived out of 
an estate tail, Lord Coke exemplifies 
by the case where tenant in tail bar- 
gains and sell* to W. H. and his 
heirs ; where W. H. takes an estate 
in fee simple, as long as the tenant 
in tail has heirs of his body, derived 
out of the estate tall. See $1*0 
Walsingham’s case, Plowd. t 
Willion V, Berkley, ibid. 241. 

k2 
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it is laid do^ra by Lord Coke tkat in the latter respect, 
both fees qualified and feds conditional are equivalent to 
fees simple absolute (y). 

1. The first (or fee simple absolute) requires no pai*ti- 
cular remark; the two others involve considerations of 
greater intricacy. 

2. [A base (or qualified) fee is such a one as has a quali- 
fication subjoined thereto, and which must be determined 
whenever the qualification annexed to it is at an end (z). 
As, in the case of a grant to A. and his heirs, tenants of 
the manor of Dale ; in this instance, whenever the heirs 
of A. cease to be tenants of that manor, the grant is 
entirely defeated. So, when Henry the sixth granted to 
J ohn Talbot, lord of the manor of Kingston-Lisle in Berks, 
that he and his heirs, lords of the said manor, should be 
peers of the realm, by the title of barons of Lisle; — here 
John Talbot had a base or qualified fee in that dignity, 
and the instant he or his heirs quitted the seignioiy of this 
manor, the dignity was at an end (a).] This estate is a fee 
simple, because it is limited to the heirs general, and may 
by possibility endure for ever; yet, as that duyatioii de- 
pends upon the concurrence of collateral circumstances, 
which qualify the donation, it is therefore not an absolute, 
but a qualified ot base fee (6). 

3. A conditional fee seems properly to comprise eveiy 
fee tdmple granted upon condition (c), but the term is usually 


(y) Co. Litt 18 lu 
(«) As to these fees, «ee Loird 
Cardigan v. Armitage, 2 Bam. & 
Cress. 202. 

(o) Co. Litt. 27 a. 

\{h) It is proper to observe, with 
respect to this term of hose fee, that 
it has usually a more r^tricted ap- 
ItlicatioD, vk., to that species of 
(Qualified fee which is created where 
t^ant in conveys his estate by 
tkigain and sale to another and his 
and Wh^'cb ford Coke describes 


as a determinable fee derived out 
of an estate tail ; vide sup. p. 243, 
note (x). And in the Act for Abo- 
lition of Fines and Recoveries, 3 & 
4'WiU. 4, c. 74, its meaning is by 
express provision confined (so far as 
that act is concerned) to the estate 
created by the alienation of the 
tenant in tail where ♦be issue are 
barred, but those in, remainder or 
reversion are not 

(c) Edward Seymour’s case, 10 
Rep. 97 b. 
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understood to refer to that particular species^ called a con- 
ditional fee at the common law. 

I [A conditional fee at the common law, was a fee re- 
ptrained] in its form of donation [to some particular heirs,# 
•exclusive of others : donatio stricta et coarctata (d) ; ^sicut 
certis hesredibtJts, quihisdam a successione exclmis:^’^ as to 
the heii’s of a man's body^ by which only his lineal descend- 
ants were admitted, in exclusion of collateral heirs ; or, to 
the heirs male of his body, in exclusion both of collaterals 
and lineal females also(e).] We ^ say restrained in the 
form of donation ; because, in point of legal effect, such a 
gift was construed by the judges of former days, as con- 
ferring not merely an estate descendible to particular heirs, 
but a fee simple, though a fee simple subject to condi- 
tion (/). For they held that a gift to a man and 
the heirs of his body [was a gift upon condition that it 
should revert to the donor, if the donee had no heirs of 
his body (^).] They therefore called it a fee simple, on 
condition that he had issue. [So that, as soon as the 
grantee had any issue borp,, his estate was supposed,] by 
the pe}f(lhnance in some sense of the condition (A), to be- 
come absolute ; at least for these three purposes: — 1. [To 
enable the tenant to aliene the land, and thereby to bar 
not only his OAvn issue, but also the donor of his interest 
ill the reversion (i). 2. To subject him to forfeit it for 

treason, which he could not do, till issue bom, longer than 

{d) Flet. 1. 3, c. 3, s. 5. 1) ; Willion v, Berkley, Plowd. 241. 

(e) Blacktone remarks here, (voL * (A) It was performed, says Lord 
ii. p. 110,) that there are strong Coke, **to some intent;** (NevU*s 
traces of such particular limitation casei ubi sup.) 
in our earliest Saxon laws, from {i) The reason thereof,** says 
which he cites the following: — ‘*5# Lord Coke, was, because he having 
qtds terrain heereditariam haheaty earn ** a fee simple, and having issue, his 
non vendat e co^naiis haredihus suis, ** issue could not avoid the aliens* 

si nil viro prohibitum sit, qui mm ab ** tion, because he claimed fee aim- 
initio acquistvit, ui ita facere 7«- pie, whereof his father might hat 
qumt:*-^lA, yElfred. c. 87- “ him.” NeviVs case, uhi sup. ; Co- 

(/) Nevil's case, 7 Rep. 34 b. Litt. 19a; 2 Insk, 388 ; and see Doe 
(g) Stat. de (lonis, (13 Edw, 1, c. v. Clark, 6 B. & Aid. 461, 
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[for Ws own fife ; lest thereby the inheritance of the issue* 
and reversion of the donor, might have been defeated (A). 
3. To empower him to charge the land with rents, com- 
/«mons, and certain other incumbrances, so as to hind his 
issue^(Z). And this was thought the more reasonable, be- 
cause, by the birth of issue, the possibility of the donor’s 
reversion was rendered more distant and precarious ; and 
his interest seems to have been the only one which the law, 
as it then stood, was solicitous to protect, without much 
regard to the right of succession intended to be vested in 
the issue. However, if the tenant did not in fact alicne 
the land, the course of descent was not altered by this 
performance of the condition (m); for if the issue had after- 
wards died, and then the temint or original grantee had 
died without making any alienation, the land,] by force of 
the condition, [must have reverted to the donor. For 
which reason, in order to subject the lands to the ordinary 
course of descent, the donees of these conditional fees- 
simple took care to aliene as soon as they had performed 
the condition by having issue; and afterwards re-pur- 
chased the lands, which gave them a fee simple “absolute, 
that would descend to the heirs general, according to the 
course of the con^mon law. And thus stood the old law 
with regard to conditional fees:] a subject of no great 
practical importance, this kind of gift having been long 
since construed (as we shall presently see) in a different 
manlier. But, as Lord Coke observes (w), these things, 
[though they seem antient, are yet necessary to be known ; 
ai well for the declaring how the common law stood in 
such cases, as for the sa ke of annuities, a nd such-like in- 
h eritanflfis. . a s not within the statutea-of ehtail teb and 
therefore remain as at the common law.] 

(A;) Co, Litt 19 a ; 2 Inat 384* (o) As to the things capable of 

(0 Co. Littl9a, being entailed, see Co. Litt. by 

(Oi) Nevll'a case* 7 Eep. 34 b j Harg. 20 a, n. (3), n. (5); Moore v. 
WIlUosi a. B<etkleyv Plo^d. 247* Lord Plymouth, 7 Taunt. 614. 

(») Co. Utt. 19 a. 
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* II. The subject of conditional fees leads us>by a natural 
introduction 5 to our second general division of estates of 
inheritance (p) — namely, estates in fee-tail, or, as they are 
more concisely termed, estates tail An estate tail(y) is, 
that which a^man hath to hold to him and the heirs of his 
body, or to him and particular heirs of his body; being, 
as to tlie fom of donation, the same kind of estate that we 
have just been considering under the name of fee-simple 
conditional (r ) ; for in that light, as we have seen (s), it 
was at first contemplated. But by force of the statute to 
be presently mentioned, and of the judicial construction 
which that statute received (t), another character has been 
long attached to it in point of legal effect : — viz. that of 
an estate tail ; the incidents or consequences of which are 
very different from those of a fee conditional. The history 
of the change is as follows : — 

[The mconvenicncos which attended a limited and fet- 
tered inheritance wore probably what induced the judges 
to give way to the subtle finesse of construction (for such 
it undoubtedly was,) by which the dispositions in question 
w ere construed as conditional estates in fee simple («). But, 
on the otlier hand, th e nobility (w ho were wiUmg to perpe- 
tuate their possessions in their own families), in order to put 
a stop to this practice, procured the statufe of Westminster | 
the second (x), commonly called the statute De donis con-* 
ditionalibus, to be made ; w^hich paid a greater regard to 
the private will and intentions of the donor, than to the 


( 7 ?) Vide sup, p. 238. 

( 9 ) As to this estate, see Co. 
Litt. 18 b— 28 b, 

(r) Willion v, Berkley, Plowd. 
237. 

(s) Vide sup. p. 245, 

(t) 2 Infif. 335, 

(?<) <*The policy of the law,’* says 
Lord Coke, “was to give power, 
“ after issue, to aliene for two causes 
“ — 1 , that the estate of a purchaser 
should not be avoided by a remote 


“ possibility, vis. if the donee and 
** his issue also should die without 
“ issue ; 2 , if he, having a fee sim- 
** pie, should not have power after 
“ issue to aliene, it would be in a 
** manner a perpetuity, and a re- 
“ straintof alienation for ever, which 
** the common law for many causes 
** will not suffer.” (NeviVs ciise, 7 
Rep. 84 b.) 

(a.) 13 £dw. c. l,made 

A.D. 1285. 
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[propriety of such intentions, or any public considerations 
whatsoever.] This statute enacted that from thenceforth* 
the will of the donor be observed secundum formam in carta 
doniexpressam; and that the tenements so given (to a man 
and the heirs of his body, or the heirs male of his body, or 
the ‘hke) should, notwithstanding |iny alienation by the 
donee, go to his issue, if there were any ; or, if issue failed, 
should revert to the donor or his heirs. 

[Upon the construction of this act of parliament, the 
judges determined that the donee had no longer a con- 
ditional fee-simple ; but they divided the estate into two 
parts (y), leaving in the donee a new kind of particular 
estate, which they denominated a fee-tail{z)\ and vesting 
in the donor the ultimate fee-simple of the land, expectant 
on the failure of issue («). And hence it is that Littleton 
tells us (6), tliat tenant in fee-tail is by virtue of the statute 
of Westminster the second.] ^ 

I This expectant estate dr reversion of the donor, is con- 
sidered as of a different nature from the right which be- 
longed to the donor of a fee conditional: for his reverter 
was only in possibility, being dependent on the contingency 
|of the estate’s determining by force of the condition (c); 


(y) 2 Inst, 335 ; Wi^lion Berk- 
ley, Plowd. 241; Butler’s Fearne, 
382* (u.), 9th edit. When the 
Statute/’ says Dyer, C. J., ** re- 
** strained the donee from aliening 
the fee simple or from doing otbe^ 
acts which he that has a fee simple 
may do, it was presently taken 
" that the fee was not in him ; for it 
would he idle to adjudge itinhiro 
** when he could not do any thing 
’’ i^ith it ; and therefore it was taken 
hy collection ahd implication of 
the act, that the fee simple eon- 
** tiwued in the donor : so that he 
has one in^ritance, via. a fee 
f^^mple, andjbhe donee has another 
inheritance of an inferior degree, 


** viz. a fee tail.” (Willion v. Berk- 
ley, ubi sup.) 

(«) The expression /ee fail or feo^ 
dum talliatum, was borrowed from the 
feudists ; (sec Craig, 1. 1, 1. 10, s.24, 
25 ;) among whom it signified any 
mutilated or truncated inheritance ; 
being derived from the barbarous 
verb taliarBi to cut ; from which the 
French tailler and the Italian tag- 
liare are formed.— Spelm. Gloss, ad 
verb. Feodum. 

(a) 2 Inst. 335, « 

(b) S. 13. 

(c) 2 Inst. 335 ; Co. Idtt. 22 a. 
Bee the remarks on this subject in 
Bao. Abr. tit. Remainder and Re- 
version. 
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bift the r^veywgn of the donot'of an estate tail is the residue 
of the -fee, and therefore a fixed or vested interest. 

By the express provision of the statute De donis, the 
alienation of the tenant in tail was not to defeat the suc- 
cession of the issue, or the reversion of the donor and his 
heirs. It was not, however, otherwise restrained; nor was 
Ids alienation a void act, — for his leases, though liable to 
be defeated after his death by those claiming under the 
entail, were in other respects efiectual ; and if he conveyed 
his estate to another and his heirs, the alienee took a base 
fee(d), that is to say, a fee-simple to hold as long as the 
tenant in tail lived or had heirs of his body. But this 
estate was determinable on the death of the tenant in tail 
and the failure of his issue ; and even on his death, might 
be avoided by the entry of the issue (e). 

; [Estates-tail are either special or general. Tail-general 
is where lands and tenements are given to one and the 
heirs of his body begotten : which is called tad-general, 
liecausc, how often soever such donee in tail be married, 
his issue in general, by all and every such maniage, is, in 
successive order, capable of inheriting the estate-tail per 
. formam. doni(f). Tenant in tad-special is where the gift 
jis restrained to] the heirs of the donee’s body by a par- 
/ ticular person ; [as where lands and tenements are given to 
a man and the heirs of his body, on Mary his now wife to 
be begotten ; here no issue can inherit, but such special 
issue as is engendered between them two ; not such as the 
husband may have by another 'wife: and therefore it is 
caUed special tail. And here we may observe- that the 

(rf) Vide sup. p. 241, 

(e) Co. Litt, by Butler, 331 a, n. 

(1) ; Machell v. Clarke, Ld. Rayra. 

778 ; .Salk. 418, S. C. ; SeytMour’s 
case, 10 Rep. 97 b; WalsingUam’s 
case, Plowd. 557 ; Goodrigbt 
Shilsoti, Burr. 1703. An alienation 
of the land, however, by tenant in 


tail in possession, if made by cettain 
modes of conveyance, was a dflscon** 
tinuance^ which took away the entry 
of the issue (Co. Litt. 328 a ; 2 Inat« 
335) ; as to which, vide post, bk* ii, 

pt. I. C. XIX. 

(/) Litt.ss. 14, 15, 
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[words of lAlieritance (to. him and his heirs) give him ?ln 
estate in fee ; but they lieing heirs] of his hody^ [this makes 
it a fee-tail ; and the person being also, limited on whom 
such heirs shall be begotten, (viz. Mary his present wife) 
this makes it a fee-tail special. 

Estates in ‘‘general” and “ special” tall, are further diver- 
sified by the distinction of sexes in such entails ; for 1:>oth of 
them may either be in tail male or tK\\ female. As if lands 
be given to a man and his heirs male of his body begotten, 
this is an estate in tail male general; but if to a man and 
the hm:^ female of his body on hk present wife begotten, 
this is an estate in tail female special. And in case of an 
entail male, the heirs female shall never inherit, nor any 
derived from them ; nor ^ conmrso^ the heirs male, in case 
of the gift in tail female {g). Thus, if the donee in tail male ' 
hath a daughter who dies leaving a son, such grandson in 
this case cannot inherit the estate-tail ; for he cannot deduce 
his descent wholly by heirs male (A)* And as'the heir 
male must convey his descent wholly by males, so must 
,the heir female wholly by females. And therefore if a man 
hath two estates-taO, the one in tail male, the other in tail 
female; and he hath issue a daughter, which daughter liath 
issue a son ; this grandson can succeed to neither of the 
estates ; for he canno t n onvev his descent wholly either in 
the male or female lil^ 

* As the word Actrljlr necessary to create a fee, so in 
further imitation of the strictness of the feudal donation, the 
word hody^ or some other words of procreation (70, arc ne- 
eei^aiy to make it a fee-tail, and ascertain to what heirs in 
partfoular the fee is limited. If therefore either the words 
of inheritance or words of procreation be omil^, albeit 
the others are inserted in the grant, this will not make an 
estate-tail. As if the grant he to a man and tJie issue of 
hk body^ to a man and his seed, to a man and his children 


{g) Litt SB. 21, 22. (f) Co. Litt. 25 b. 

(ft) 24^ Co.. Litt. 25 b. (k) Beresford^s case, 7 Rep, 40. 
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\ov offspring ; all these are only estates for life, fdr there are 
wanting the words of inheritance, ^^his heirs” (7). So, on 
the other hand, a gift to a man and his heirs male^ or heirs 
female^ is an estate in fee-simple, and not in fee-tail ; for 
there are no words to ascertain the body out of which thcyj 
shall issue ;] which is indispensable to an estate of the latter 
description (w); and every estate in fee, which is not in tail, 
.must of necessity be fee-simple (w), as all fees consist either 
of one kind or the other (o). Upon such a gift too, as last 
supposed, heirs both male and female shall inherit (jo); for 
a descent in fee-simple is inconsistent (by our definition (q ) ) 
with a restriction to heirs of either sex. It is to be ob- 
served, however, that in last wills and testaments a greater 
indulgence is allowed as to the manner of expounding the 
donation (r) ; and in these instruments therefore [an estate- 
tail may be created by a devise to a man and his seed, or to 
a man and his heirs male; or by other irregular modes of 
expres8ion-(5),] suflScient to indicate an intention to re- 
strain the inheritance to the descendants of the devisee. 

[There is still another species of entailed estates, now 
indeed grown out of use, yet still capable of subsisting in 
law ; which arc estates in libera maritagio^ or franhmar- 
riageJ] These are defined to be, where tenements aroj 
given to a man, on his marriage . with the daughter] 
or cousin of the donor, to hold in frankmarriage (^). 
[Now by such gift, though nothing but the word frank’- 
marriage is expressed, the donees shall have the tenements 
to them and the heirs of their ttvo bodies begotten ; that 
is, they are tenants in special tail For this one word, 

(0 Co. Litt. 20 ; Frogmorton v. (o) Vide sup. p. 238. 

Whartey, 2 W, Bla. 728; 3 Will. (p) Co. Litt, 27 b. 

125, 144, S, C. (?) Vide sup, p. 238. 

(w) Litt. sect. 31 ; Co. Litt. 7 a; , (r) Vide sup. p. 242. 

Abraham r. Twigg, Cro. Eliz. 478 ; (s) Co. Litt 9 b, 27 a; see Hellish 

Earl of Oxford’s case, W. Joues, v. Hellish, 2 B, 8; Cr. 520; Doe d. 
105. But if the grant be by the Jearrad v» Bannister, 7 M. ft W. 
Crown, such grant is void. — Ibid. 298 ; Good v* Good, J El, & Bl. 295. 
Co. iJtL 27 a. ; (0 Litt s. 17. 

(») Co. Litt 27 b. 
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{Jraiikmarriage, does ex vi termini not only create an 
inheritance, like the word/ranAa/www, but likewise limits, 
that inheritance; supplying not only'wofe^ of ^scent, 
but of procreation also. Such donees in fonkmarriage 
are liable to no service but fealty; for a rent reserved 
thereon is void, until the fourth 4egi*ee of consanguinity; 
be passed between the issues of the donor and donee (i?).] i 
We have seen that lands cannot now be conveyed in fee^* 
simple to be holdep. of the grantor ; but that the tenure 
must be of him to whose seigniory the fee belongs (m). It 
is otherwise, however, with respect to a gift in tail. For if 
a tenant in fee-simple grants an estate tail out of it, (the 
reversion remaining in the donor,) the donee in tail shall 
hold of the donor, by fealty and such other services as may 
be reserved ; or if none be reserved, then by fealty and 
such other services as the donor himself renders to the 
next lord paramount (x). But the tenure thus greated 
between the donor and donee in tail, differs 'from that 
between the tenant in fee-simple and the chief lord ; the 
latter being described as a pei'fect^ the former as an imper- 
feet tenure (y). 

[Thus much for the nature of estates tail : the establish- 
ment of which family law, as it is properly styled by 
Pigott {z)y occasionecLinfinite difficulties and disputes {a). 
Children grew disobement when they knew they could not 
be set aside ; farmers were ousted of their leases made by 

tenants in tail; for if such leases had been valid, then under 

• 

(0 Litt ss. 19, 20. The reason 93 a, 143 a, 68 b, n. (5), by Harg. ; 
given by Littleton is, that after the 2 Inst. 505 ; Willion o. Berkley, 
fourth degree the issues of the donor Plowd. 237 ; Bingham’s case, 2 
and donees were capable by the law Rep. 92 b. Before the statute of 
nf the church of intermarrying. As Quia emptores^ the rule was the same 
to the prohibited degrees in marriage, as to alienations in fee simple, (2 
according to the difFereilt modes of , Inst. 501.) 
computation in the civil and the (y) Co. Cop. s. 31. 

canon law, vide post, bk. n. pt, ii. (z) Com. llecov. 6. 

vn.^ bk. in. c. II. (a) Chudleigh’s case, 1 Rep. 

(«) Vidy^sup^p. 239. 1311). 

(jp) Litt a. 19 i Co. Litt. 23 a, • 
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‘ [colour of long leases the issue might have be(jn virtually 
disinherited : creditors were defrauded of their debts ; tor if 
tenant in tail, could have charged his estate with, their pay- 
ment, he might also have defeated his issue, by moi’tgaging 
it for as 'much as it was worth : inniunerable latent entails 
were produced to deprive purchasers of the lands they had 
’fairly bought; of suits In consequence of which our antient 
* ^ books are full : and treasons were encouraged ; as estates- 
■ tail were not liable to forfeiture longer than for the tenant’s 
. life. So that they were justly branded as the source of 
now contentions and mischiefs unknown to the common 
laAv^ and almost universally considered as the common 
grievance of the realm (b). But as the nobility were always 
fond of the statute De donis, because it preserved their 
family estates from forfeiture, there was little hope of pro- 
curing a repeal by the legislature ; and therefore, by the 
connivance of an active and politic princef a method was 
devised to evade it. 

Nearly two hundred years intervened between the 
making of the statute Dedonis and the application oi common 
recoveries to this intent, in tlie twelfth year of Edward the 
foiuTh (c) ; which were then openly declared by the judges 
to be a sufficient bar of an estate tail {d). For though the 
courl s had, so long before as the reign of Edward the third, 
very fj'cquently hinted their opinion that a bar might be 
effected upon these principles («), yet it never Avas carried 
into execution, till Edward the fourth, observing (in the 
disputes betAveen the houses of ^ork and Lancaster) hoAv 
little effect attainders for treason had upon families, whose 
estates Averc protected by the sanctuary of entails,] con- 
trived (/), that Taltarum’s case should be brought before 

{h) Co. Litt. 19 b i Hunt v. Gate- Rep. 37, 38. 
ley, Moor, 156; Mary Portington^s </) Pigott, 8. Blackstoxie (vol. iL 
case, 10 Rep. 38. p. 117) says he svffered it to be 

(c) A.D. 14/2. brought, but the expression of Pi- 

{d) Chudleigh's case, 1 Rep. 181 ; gott is, that he “ brought it on the 
Mildinay’s case, 6 Rep. 40. stage.’* • 

(<}) Mary Portington’s case, 10 
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( 

the court ; [wherein, in consequence of the principles 
then laid down, it was in effect determined, that a common 
recovery suffered by tenant in tail should] convert his 
estate into a fee simple absolute; and bar all persons 
whatever claiming the estate tail, or any estate* ulterior 
thpreto (ff). [What common recoveries were, both in their 
nature and consequences, and why they were allowed to 
be a bar to the estate tail, must be resented to a subsequent 
inquiiy^ At present it may suffice to say, that they were 
fictitious proceedings, introduced by a kind of pia fraus^ 
to elude the statute De donis; which was found so in- 
tolerably mischievous, and which yet one branch of the 
legislature would not then consent to repeal : and that these 
recoveries, however clandestinely introduced, afterwards 
became by long use and acquiescence a most common 

of lands ; and were looked upon as the legal 
mode of conveyance, by which tenant in tail might dispose 
of his lands and tenements, so that no court would suffer 
them to be shaken or reflected orm(A). 

This expedient having greatly abridged estatcs-tail witli 
r^ard to their duration, others were, soon invented to strip 
them of other privileges. The next that was attacked was 
their freedom fiom forfeiture for treason. For, notwith- 
standing the Ijp’ge advances made by recoveries, in the 
compass of about threescore years, towards unfettering 
these inheritances, and thereby subjecting the lands to 
forfeiture, the rapacious prince then reigning, finding them 
resettled in a similar manner to suit the convenience of 
fiqnUies, had address enough to procure a statute (26 Henry 

(/) Y^ar Book, 12 Edw. 4, 14, Clifford, 1 T. R. 738; and see 
m ; Fitzh. Abr. tit Faux Ilecov. First Real Property Report, p. 
20 ; Bro. Abr. ibid. 30 ; tit. Recov. 22. 

id Value, 19; tit Taile, 36. See (A) As to recoveries, see 11 Hen. 
Reeves^ Hiat Eng. Law, vol. iii. p. 7, c. 20; 7 Hen. 8, c. 4 ; 34 & 35 
32B. Hen. 8, o. 20 ; 14 Eliz. c. 8 ; 4 & 

(g) Martin v. Strachan, 5 T. 5 Anne, c. 16; 14 Geo. 2, c« 20; 
B. 107, (n.); l^illes, 449 ; Taylor et post, bk. n. pt i. c. xix. 

0 . Horde, 4 Burr. 115; Smith o. 
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• 

[Y1II< c, 13), whereby alh estates of inheriti^nce,” under 
which general words estates-tail were covertly included, 
are declared to be forfeited to the king upon any convic- 
tion of high treason. 

The next attack which they suffered in order of time 
was by the statute 32 Henry YIll. c. 28; whereby certain 
leases made by tenants* in tail, which do not tend to the 
prejudice of tlie issue, were allowed to be good in law, and 
•to bind the issue in tail(jE). But they received a more 
violent blow, in the same session of parliament, by the con- 
stniction put upon the statute ^^of fines,” (4 Henry VII. 
c. 24,) by the statute 32 Hcniy VIIT* c. 36 ;] which de- 
clares that mode ofi conveyance called a fine (which is 
anotlier species of fictitious proceeding), when duly levied 
by tenaiit in tail, to be a complete bar to him and his heirs 
claiming under such entail. [This was evidently agreeable 
to the intention of Henry the seventh, whose policy it was 
(before common recoveries had obtained their full strength 
and authority) to lay the road as open as possible to the 
alienation of landed property, in order to weaken the over- 
grown power of his nobles : hut as they, firom the opposite 
rcasr)n8, were hot easily brought to consent to such a pro- 
vision, it was therefore couched in his Act under covert 
[im! obscure expressions: and the judges* though willing 
to construe tliat statute as favourably as possible for the 
Jefeating of entailed estates, yet hesitated at giving fines 
^o extensive a power by mere implication, when the statute 
De donis had expressly declarec^ that they should not be a 
)ar to estates-taH, But the statute of Henry the eighth, 
vhen the doctrine of alienation was batter received, and 
he will of the prince more implicitly obeyed than before, 
ivowod and established that intention. 

By a statute of the succeeding year (A), all estates-tail 
ire rendered liable to be charged for payment of debts due 
to the king by record or special contract ; as since, by the 

I • 

(i) Co. Litt. 45 b. {k) 33 Hen. S, c. 39, 75. 
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[bankrupt Jaws, they are also subjected to be sold for the 
debts contracted by a bafikrupt(Z). And by the construC^^ 
tion put on the statute 43 Elkabeth, c. 4, an appointment 
by tenant in tail of the land entailed, to a charitable use^ 
was held to be good without fine or recovery (w?).]* 

But the most extensive and effectual relaxation is that 
introduced by the late statute 3 & 4 Will. IV. c. 74; 
which enables tlie tenant in tail, by an ordinary deed ci 
conveyance, if duly enrolled, and without resort to the in- 
direct and operose expedient of a fine or recover}^ (which the 
statute wholly abolishes), to aliene in fee-simple absolute, 
or for any less estate, the lands entailed ; and thereby to bar 
himself and his issue and all persons having any ulterior 
estate therein (n). Yet this is subject to an important quali- 
fication, designed for the protection of family settlements. 
For in these, it is usual to settle a life estate (which is a 
freehold intereU) on the parent, prior to the estate tail 
limited to the children ; and the nature of a recovery ^ by 
which alone interests \dterior to the estate tail could for- 
merly be barred, was such as to make the concurrenc^e of 
the immediate tenant of the freehold indisi)ensable to the 
validity of that proceeding. In onler, therefore, to continue 
to the parent (or other prior taker), a control of the same 
general description, the Act provides that whore, under the 
same settlement which created the estate tail, a ])rior es^tate 
of freehold, or for years detenninable with life, slialJ liave 
been conferred ; it shall not be competent for the tenant 
in tail to bar any estate t^ng effect upon the determina- 
tion of the estate tail, without consent of the person to 

{ 1 ) provision for subject* 12 & 13 Viet. c. 103, s. 208. 

log estates tail Co sale in the case of (m) Attorney- General v. Kye, 2 
bankruptcy, was by 21 Jac. 1, c. 19, Vern. 433 ; Chan. Free. 16. 
a. 12, repealed by 6 Geo. 4^ c. 16, s. 63 1 {«) 3 & 4 Will. 4, c. 74, s. 15. 

(as to the effect of which, see Jervis This provision took effect from 81st 

V. Tayleur,8 Barn. 8r Aid. 537), and December, 1833. Some few species 
this latter provision is now repealed, of estates tail are excepted frotn 
and new enactments substituted by the Act, vide post, o. xi\. 

^ 8t 4 Will. 4, c. 74, s. 35-^ 65; 
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wjiom such prior estate was giyen ; who receives for that 
reason the apj>ellation of protehtor of the settlement {o\ 
But the object not being to restrain the power of the tenant 
in tail over the estate tail itself, (which he could have 
barredj^fore the statute, hy finc^ without any other per- 
son’s conburrence,) las alienation, in the manner prescribed 
.by the Act, is allowed to be effectual even without the 
ponsent of the protector, so far as regards the barring of 
*such tenant in tail and his issue (p). 

Even subsequently to the passing of this Act, however, 
one of the antient and justly obnoxious immunities of an 
cstat(‘ tail still remained without disturbance ; viz. its ex- 
emption from liability for ordinary debts, not contracted 
by a trader in the course of commerce. But this was at 
length removed by 1 & 2 Viet. c. 110, which provides that 
a judgment entered up against the debtor in any of the 
superior courts at Westminster (g), shall operate as a charge 
upon aU lands, tenements, or hereditaments, of which he 
shall be seised or possessed for any estate or interest in 
law or equity, or over which he shall have any disposing 
j)ower ; and sliall be binding»as against him and the issue 
of bis body, and all claimants^ whatever whom he was 
com])(^tent, without the assent of any other person, to have 
barred (r), • 

Finally, by* the recent statute, 19 & 20 Viet, c, 120, re- 

(o) S & 4 Will. 4, c. 74, s. 22. The ever, any claim on the debtor's lands, 

estates however of dowresses, bare digz.\nst purchaser StmortgageeSf and 

trustees, and some others do not the judgment must be duly 

qualify for the i)rotectorship, ss, 26, registered in the Court of Common 
27. Pleas. (See 4 5 W. Se M. c. 20 j 

(p) 3 & 4 Will. 4, c. 74, s. 34. See 1 & 2 Viet. c. 110, s. 19 ; 2 3 VicU 

the provisions of this Act more fully c. 11, s. 4; 3 & 4 Viet. c. 38, a, 2 l 
stated, post, bk. ii. pt i. c. xix. 18 & 19 Viet. c. 15, s. 5 ; 23 & 24 

(r/) By 1 & 2 Viet c. 110, s. 18, Viet. c. 38, s. 4.) And as against 
rules of the courts of common law purchasers an<f mortgagee;, execution, 
and decrees and orders in equity for also, must have issued on the judg- 
payment of money, are placed on the ment and been duly registered, prior 
same footing as judgments. to the conveyance or mortgage, (23 

(r) 1 8r 2 Viet. c. lio/s. 18. To & 24 Viet c. 88, 8S.*1, 2.) 
give the judgmt'nt creditor, how- * * 

VOL. I. * S 
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pealing the provisions of the statute 32 Hen. VIII. befQ 7 ,*e 
mentioned, as to leases made by tenants in tail ( 5 ), it is : 
enacted (0 that any person entitled to the possession, or to 
the receipt of the rents and profits of any settled elates, 
(that is, any estates which are the subject of sti; settle- 
ment (w),) for an estate for life, or for term of years de- 
terminable with his life, or for any greater estate, (which 
includes an estate tail,) either in his own right, or in right 
of his wife, may demise the same from time to time, (imles^ 
the settlement shall contain an express declaration that it.* 
shall not be lawful for such person to make such demise,) 
for any term not exceeding twenty-one years, in such form 
as in the Act prescribed (i?). 

Estates tail have thus been gradually unfettered ; and 
'" are now subject to even less restraint than attached to 
conditional fees at common law, after the condition was 
performed by the birth of issue. For, first, the tenant in 
tail is now enabled, by any ordinary deed of conveyance 

(«) 19 & 20 Viet. c. 120, 8, 35. 20 Viet c. 120, s. 1. As to tl»e 

(#) 19 & 20 Viet. c. 120, ss. 32, word sottletiient see also 21 & 22 

33. The enactment, it ie to be ob- Viet, c. 77. 

served, extends only to the case of (v) But the principal mansion 
settlements made after the Act came house, and demesnes and lands usu- 

into force (s. 44) ; ^nd it came into ally occupied therewith, cannot be 

force 1st November, 1856 (s, 45). included ; — the twenty-one years 

See 21 8^ 22 Viet. c. 77, for amend- must take effect in possession 

ing and extending the same. the demise must be by deed and 

(fi) The word ‘^settlement,*' as the rent must be the best tliat can 

used in this Act, signifies “ any act reasonably be obtained, witliout fine^ 

” of parliament, deed, agreement, and be incident to -the immediate 

copy of court roll, will, or other reversion. Moreover the demise 

instrument, or any number of 9ucb cannot be made without impeach > 

ififttmments, under or by virtue of ment of waste ; — and there must be 

which any hereditaments of any a covenant for the due payment of 

** tenure, or any estates or interests the rent ; — and a condition of re- 

in any such hereditaments, stand entry on non-payment of rent for 

** limited to, or in trust for any per*. twenty-eight days, or on non-ob- 

** sons by way of succession, includ- servance of any of the covenants and 

ing any such instruments affecting conditions:— -and a counterpart of 

** the estates o{ any one or more of the lease nftust be executed by the 

** such pefbpns exclusively." lessee. (19 & 20 Viet. c. 120, s. 32. ) 
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wirolled, to aliene his Mids and tenements in fee-simple 
absolute or otherwise, and thereby to bar his issue (bom 
or unborn) and all ulterior claimants ; subject only to the 
necessity, so far as the latter are concerned, of obtaining 
the cefi^ent of the protector where there is one. Secondly, 
he is liable to forfeit them for treason. Thirdly, he may 
charge them with reasonable leases. And lastly, they are 
subject to be sold for payment of his debts, to the same 
/extent to ivliich he would himself have had power to dis- 
• pose of them. 
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CHAPTER IV. 


OF FREEHOLD ESTATES NOT OF INHERITANCE. 


[We are next to discourse of such estates of freehold as 
are not of inheritance, but /or life only (a). And of these 
estates for life, some are conventional^ or expressly created 
by the act of tie parties; others merely legale or created by 
construction and operation of law (6).] Wc will first 
consider the former class, and then the different species of 
the latter. 

I. [Estates for life(c), expressly created by deed or grant 
{which alone are properly conventional), are where a 
lease is made of lands or tenements to a man, to. hold for 
the term of his own life, or for that of any other person, or 
for more lives than one; in any of which cases he is styled 
tenant for life; only, when he* holds the estate by the life 
of another, he is usually called tenant pur autre vie ((/). 
These estates for life are, J&e inheritances, of a feudal na- 
ture ; and were fer some time the highest estate that any 
man could have in a feud, which, as wc have before 
seen(«), was not in its original hereditary. They were, 
accordingly, given or conferred by the same Icudal rights 
and wlenmities, the samo investiture or livery, of seisin, 
m fees themselves were;] and as in estates of inheritance in 
possession, the tenant is said to be seised in his demesne 
as ^fee,” or ^^of fee-tail” (/), so in estates for life in 
poSfiHfeon, he is seised in his demesne as of fi’eehold.” 

(а) Vide sup. p. 236. and tenements, devised to him by will* 

(б) WrigtiCs Tenures, 190. As to devises, vide post, c. xx. 

(e) It may he observed here, (d) Litt. s. 56. 

though somewhat in anticipation, (e) Vide sup, p. 179. 

that a man may l^ye an ** estate for (/) Vide sup. p. 238. 

Mfe,*’ as any other interest in lands 
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• [Estates for life may h% created^ not only l^’- the express 
wordKS before mentioned, but also by a general grant, with- 
out defining or limiting any specific estate. As if one 
■ grants to A. B. the manor of Dale, this makes him tenant 
for life (^), For though, as there are no words of inherit- 
ance, or heirs ^ mentioned in the grant, it cannot be*con- 
strued to be a fee; it shall however be construed to be as 
large an estate as the words of the donation will bear, and 
therefore an estate for life. Also such a grant at large, or 
a grant for term of life generally, shall be construed to be 
an estate for the life of the grantee^ in case the grantor 
hath authority to make such a grant (A) ; for an estate for 
a man’s own life is more beneficial and of a higher nature 
than for any other life : and the nde of law is, tliat all 
grants are to be taken most strongly against the grantor, 
unless in the case of grants by the crown (i). 

Such estates for life will, generally speaking, endure as 
long as the life for which they are granted ; but there are 
some estates for life, which may determine upon future 
contingcncic^s, before the life for which they are created 
expires. As if an estate Be granted to a woman during 
her widowhood, or to a man until he be promoted to a 
bciKiice; in these and similar cases, w^henever the con- 
tingency happens,— when the widow mafries, or when the 
grantee obtains a benefice, — ^the respective estates are abso- 
lutely detennined and gone (j). Yet, while they subsist, 
they arc reckoned estates for life (fe) ; because, the time 
for which, they will endure being uncertain, they may by 
possibility last for life, if the contingencies upon which 
they are to detennine do not sooner happen. And, more- 
ever, in case an estate be granted to a man for Ids life 
generally, it may also determine by his civil death;] as if 
he be attainted of treason or felony, [whereby he is dead 
in law: for which reason, in conveyances, the grant is 

{j) Co. Litt 42 a; Boraston's 
case, 3 Rep, 19,a«* 

(jt) Co. tilt 42 a, * 


(g) Co. Litt, 42 a, 183 a, 
{h) Ibid, 

(t) Co, Litt 36 a, 183 a, 
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[usually made ^*for the t.erm of a man’s natural life;’' 
which can only determine by his natural deathQ).^ 

On the of an estate tail we may remember that the 
donee holds of the donor, by fealty and such other ser- 
vices as may be reserved between them ; or if none be re- 
served, then by fealty, and the same services as are due 
from the donor to the next superior lord (m). In like 
manner, upon a lease for life, a tenure (of the imperfect, 
kind) is thereby created between the lessor and lessee ; and 
the latter wiU hold of the former, by the nominal obligation 
of fealty, and such other services as may be reserv ed ; but 
if no other be reserved, the lessee will hold not by those 
due from the lessor himself, but by fealty only (n). 

[The incidents to an estate for life are principally the fol- 
lowiiig : which arc applicable not only to that species of 
tenants for life, which are expressly created by deed ; but 
also to those which are created by act and operation of law. 

1. Every tenant for life, unless restrained by covenant 
or agreement, may of common right take uj>on the land 
demised to him, reasonable estovers or botes,'] that is, an 
allowance of wood for fuel, repairs, and the like : the term 
estovers being derived from the French word estoffer, lo 
furnish ; and bote, which is of Saxon derivation, being 
used by us as s;^onymous with estovers. A nd here we 
may remark, that when the allowance is lor fuel, it is called 
house-bote, and sometimes fire-bote ; when for making and 
repairing the instruments of husbandry, plough-bote and 
cairt-bote; when for repairing hedges and fences, it is 
terined hay-bote or hedge-bote (o). The term bote and its 
compounds however, though technically projier, have in 
modern times somewhat fallen out of use. 

While a tenant for life has this privilege of botes, he is at 
the same time answerable by law for waste (p), that is, any 

(0 Vide «up. p. 147. (o) See 2 Bl. Com. 35. 

(m) Vide ««p. p. 232. (p) As to wastes see further post, 

] (n) Co, Litt. H3 a, 23 a, 93 a, ^ bk. v. c. via. See also 19 3c 29 Viet, 
as b, u. (5), by Harg. ; Litt. s. 132. c. 120, ss. 2, M, enabHrig the Court 
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Spoil and destruction whicH he does, or allows te be done, to 
the premises during his tenancy, to the injury of the person 
entitled to the inheritance (9). And there are two l^uls 
of waste, either voluntary or permissive; the first by the 
tenant’s voluntary act, as v^herc he pulls down a wall, or 
cuts down timber ; the jother by his default, as by suffeAng 
a wall to fall down for want of necessary repair (r). 
Estates for life or years are sometimes made, however, 
with an express clause, that the tenant shall hold the land 
without impeachment of waste; which has the effect of re- 
lieving him (generally) from this restraint (^). 

2. A person entitled to the possession of any settled 
estate, as tenant for life, or for term qf years dolfermip^ 
with his life, or for any greater estate, — cither in his own 
right, or in right of his wife, — is now enabled by the pro- 
vision of statute 19 & 20 Viet. c. 120, befoA mentioned (<), 
to make effectual, leases of the same, or any part thereof, 
unless the settlement contains an express dc^claration to 
the contrarj" ; but subject to such exceptions and provi- 
sions as in the statute contained, and for a term not ex- 
ceeding twenty-one years («). 

3 . [Tenant for life, or his representatives, shall not be 
prejudiced by the determination of .his estate,] where such 

of Chancery in certain cases, and 10 b j Pyne v. Dor, 1 T»R. 55 ; Ash- 
subject to certain conditions, to au- ton v, Ashton, 1 Ves. sen. 254; Bur. 
thorize leases of settled estates for ge^ss Lamb, 16 Ves. 174; Lush* 
any purpose,’ whether involving ington v. Bolder©, 6 Madd. 149 ; 
waste or not ; or a sale of si^ch Morris v. Morris, 16 Sim. 605 ; T 
estates or of any timber (not being Fonb. Eq. 38, n. 
ornamental timber) growing thereon. (/) Sup. p. 257. 

(q) Co. Litt. 53 ; 2 Bl. Com. 281 ; {«) 19 & 20 Viet. c. 120, s, 32. 

3 Bl. Cora. 223. As to the meaning of the terms 

(r) As to 4hc liability of tenant ** settlement and settled estate** 

for life for permissive waste, see for the purposes of this Act, and the 
Chitty’s General Practice of the date of the soltlements to which it 
Law, vol. i. p. 386. applies, vide sup. p. 258, n. (t) and 

(jp) See IIerlakenden*s case, 4 n. (m). • 

Rep. 63 a ; Dowman*s case, 9 Rep. 
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detemmati6n is sudden ajad unforeseen. [Therefore, if a 
tenant for his own life sows the lands, and dies before 
harjjpst, his^execjyito^ shall hare the or pro- 1 

,^fits of the crop: for the estate was determined by 
I of jGrc^ (y). The representatives therefore of the tenant 
for life shall have the emblements,.to compensate for the 
labour and expense of tilling, manuring, and sowing the 
lands, — and also for the encouragement of husbandry, 
which being a public benefit, tending to the increase and 
plenty of provisions, ought to have the utmost security 
and privilege that the law can give it. Wherefore, by the 
feudal law, if a tenant for life died betw^ecn the beginning 
of September and the end of February, the lord, who was 
entitled to the reversion, \Y^as also entitled to tlie profits 
of the whole year ; but if he died between the beginning 
of March and the end of August, the heirs o f the tenant 
received the whole ( 0 ). And from hence our law of cmble-i^ 
ments seems to have been derived, but with .veiy con- 
siderable improvements. So it is also, if a man be tenant 
for the life of another, and cestui que vie, or he on whose 
life the land is held, dies after the com sow — the tenant 
pur autre vie shall have the emblements. The same is 
also the rule, if a life estate be determined by the act (if 
law. Therefore, if a lease be made to husband and w ife 
during coverture (which gives them a determinalde estate 
foV life), and the husband sows the land, and afterwards 
they are divorced, the husband shall have the emblements 
in this case; for the sentemje of divorce is ‘the act of 
law(^a). But if an estate for life be determined by the 
tenant’s own act, (as by forfeiture for waste committed. 


(*) A« to eaiblements genmlly> 
»ee Co. Lftt. a, 55 b; Graves v. 
Weld, $ Bsra. & Ad. 105 ; Davis 0 . 
Eyton, 7 Bing. 154. As to emble- 
ments as between the executor and 
devisee, see Shop. Touch, by Preston, 
p. 472 ; Williaois on Executm-s, p. 


684; Cooper o. Woolfit, 2 11. Sc N. 
122 . 

(y) Blackstone notices hero, by 
way of additional reason, the maxim 
that qf^^us Dei Tiemini f acit 

(2 BI. Com. p. 122.) 

(z) Feud. 1. 2, t. 2S. 

(a) Oland's case, ^ Rep. 116. 
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[(tr if a tenant during widdwliood thinks proper* to marry,) 
in these, and similar cases, the tenants, having thus de* 
terrained the estate by their own acts, shall not be entitled 
to take the emblements (i). The doctrine of emblements 
extends not oidy to com sown, but to roots planted, or^ 
other annual aitificial.„])rofit; but it is otherwise of ftuit 
trees, grass, and the like, which are not planted an- 
nually at the expense and labour of the tenant, but 
’are either a permanent or natural profit of the earth (c). 
For when a man plants a tree, he cannot be presumed to 
plant it in contemplation of any present pi*ofit ; but merely 
with a prospect of its being useful to himself in future, 
and to fiiture successions of tenants. The advantages also 
of emWements are particularly extended to the parochial 
clergy by the statute 28 Hen. VIII. c. 11. For all per- 
sons who are presented to any ecclesiastical benefice, or 
to any civil ofiicc, are considered as tenants for their own 
lives, unless the contrary be expressed in the form of 
donation. 

4. A fourtli incident to ’estates for life relates to the 
under-tenants or lessees. For] by the common law [they 
have the same, nay greater indulgences than their lessors, 
the original tenants for life. The same? for the law of 
estovers and emblements, with regard to the tenant for 
life, is also law vith regard to his under-tenant, who re- 
presents him and stands in his place {d ) ; and greater, for 
in those cajses where tenant for life shall not have the em- 
blements, because the estate determines by his own act, 
tlie c?:ception shall not reach his lessee, who is a third 
person. As in the case of a woman who holds durante 
viduitate : her taking husband is her OA\n act, and there-^ 
fore deprives her of tlie emblements ; but if she leases her 
estate to a\ under-tenant, who sows the land, and she the^ 

(6) Knevett v. Pool, Cro, Eliz. Abr. 728. 

4-61 ; 1 Roll. Abr. 727. (d) Co. Litt. 554). 

(c) Co. Litt 55 a, 55 b ; 1 Roll. 
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[marries, tWs her act shall not* deprive the tenant of his 
emblements, M^ho is a stranger and could not prevent 
her(j).] And as regards tenants at rack reiit,(c), hold- ' 
ing farms or lands under landlords entitled for life or*: 
other uncertain interest, the statute law has now provided 
a still more ample protection; it being enacted by 14 & 
15 Viet. c. 25, s. 1, that where in such cases the lease or 
tenancy shall determine by the death or by cesser of 
the estate of the landlord, the tenant shall, instead of 
claims to emblements, continue to hold until the expira- . 
tion of the then current year of "Sis tenancy ; and shall 
then quit upon the terms of his lease or holding, in the 
same manner as if his tenancy were determined by ef- 
fluxion of time or other lawftd means during the continu- 
ance of his landlord’s estate : and the succeeding owner 
shall be entitled to recover, (as the hindlord could have 
done if his interest had continued,) a fair proportion of the 
rent for the period elapsed from the termination of the 
landlord’s interest to the time of quitting: and the suc- 
ccediDg owner and tenant respectively shall be entitled, as 
against each other, to all the benefits, and be subject to 
the terms, to which the landlord and tenant respectively 
would have been entitled or subject in case the tenancy 
had determined^ in manner aforesaid at the ^expiration of 
such current year: provided always, that no notice to quit 
shall be necessary or required by or fi’om cither party to 
determine any such holding and occupation as aforesaid. 
[*[016 lessees of tenants for life had also, at the common 
law, another most unreasonable advantage; for, at the 
death of their lessors, the tenants for life, these under- 
tenants might if they pleased quit the jiremises, and pay 
no rent to any body for the occui>ation of the land since 
the last qn^ri f^p-day. or other day assigned for payment of 
rent(d). To remedy which it is enacted by 11 Geo. II. 

(h) Co* Litt 55 b. c. xxni. 

|c) Ab to tbe^nature of tenancy (d) Clun’scaRc, 10 Hep. 127. 
reni, vide post, bk. ti. pt. i. 
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[c. *19, s. 15 (^), that the Executors or adminfetrators of 
tenant for life, on whose death any lease determined, shall 
recover of the lessee a rateable proportion of rent, from 
the last day of payment to the death of such lessor:] and 
also by 4 & 5 WiU. 4, c. 22 (/), that ^vhere any lease shall 
determine on the deatlv of the person making the saihe 
(though he may not have been strictly tenant for life ); or 
on the expiration of the life or lives for which he was 
entitled; — a propoition of the rent shall in like manner be 
recoverable by his executors or administrators, or by liim- 
self, as the case may be Xg). 

II. [The next estate for life is of the legjil kind, as con- 
tradistinguished from conventional : viz. that of tenant in 
tail after the possibility of issue extinct {h). This happens 
where one is tenant in special tail, and a person, from 
whose body the issue was to spring, dies without issue; 
or, having left issue, that issue becomes extinct : in either 
of these cases the surviving tenant in special tail becomes 
tenant in tail after possibility of issue extinct. ' As where 
one has an estate to him and* his heirs oii%ie body of his 
present wife to be begotten, and the ixufe dies without 
issue ( i ) : in this case the man has an estate tail, which 
cannot possibly descend to any one; and tUfercfore the law 
makes use Ox"* this long periphrasis as absolutely necessary 

(e) See Jenner v. Morgan, 1 P. cupier, obtain leave to effect such 

Wins, 392; Ex parte Smith, 1 improvements, and have the expense 

Swans. 337. thereof charged on the inheritance. 

(/) See Lock u, De Burgh, 15 (See also 9 & 10 Viet. c. 101 ; 10 & 
Jur. 961. 11 Vict.c. 11; 11 & 12 Viet. c. 119; 

(g) As to tenants for life, or for 12 & 13 Viet. c. 100; and 13 
years determinable on life, and .some Viet. c. 31 .) 

persons under particular disabilities, (h) As to the estate of tenant in 

it is (for the particular purpose of tail after possibility of issue extinct, 
facilitating itpyovements by way of see Co. Litt, 27 b — 28 b ; Lewis 
drainage) provided by 8 & 9 Viet. c. Bowles’s case, 11 Rep. 79 b ; Wil- 

^ (repealing and re-enacting, with liams v. Williams, 12 East, 209 ; 15 

alterations, 3 & 4 Viet. c. 55), that Ves. 119; Platt v, PowUs, 2 Mau, 

they may, by petition to the Court & Sel, 65, • ^ 

of Chancery and consent of the oc- (t) Litt. s. 32. 



268 BK. II. OF RIGHTS OF PROFEUTY.— PT. I. THINGS REAL, 

[to give sm adequate idea of" his estate. For if it had 
called him barely tenant in fee^tail special^ that woiild not 
have distinguished him from others ; and besides he has 
no longer an estate of inheritance, or fee(fe), for he can 
have no heirs capable of taking per formam doni Had 
it** called him tenant in tail without usue, this had only re- 
lated to the present feet, and would not have excluded tfe 
possibility of fiiture issue. Had he teen styled tenant in 
tail without possibility of issue, this would cxcliule time 
past as well as present, and he might under this desciip- 
tioB never had any possibility of issue. No definition 
therefore could so exactly mark him out as this of tenant 
in tail after posdbility of issue eztinct, which, (ivith a 
precision peculiar to our* own law,) not only takes in 
the possibility of issue in tail which he once had, but 
aJso states that tlxis possibility is now extinguished and 
gone. 

This estate must be created by the act of G.ckI, that is, 
by the death of that person out of whose body the? issue 
was to spring; for no limitation, conveyance, or other 
human act, nan make it. For, if land be given to a man 
and his wife, and the heirs of their two bodies begotten, 
and they are divorced, they shall neither of tliem have 
this estate, bulT be barely tenants for life, notwithstanding 
the inheritance once vested in them (/). A possibility of 
issue is always supposed to exist in law, imless ex- 
tinguished by the death of the parties; even though the 
donees be each of them an himdrcd years old(w). 

This estate is of an amphibious nature, partaking partly 
of an estate tail, and partly of an estate for life.] For 
besides the name of tenant in tail, the tenant is so far in 
the condition of a tenant in tail properly so called, as to 
be dispunishable, (that is, not answerable,) for waste (w);l 

- 'ik) Barrie, 1 RoU. Rf>p. (m) Co. Litt. 28 a. ♦ 

Lewis BowWs case, 11 Rep. (») Co. Litt. 27 b; see Whitfield 
^ ’#0. v. Bewitt, 2 P. Wms. 240 ; Williams 

(0 Co" Litt. 28 a, ^ v. Williams, 12 East, 209. 
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and he formerly possessed %ome other of the privileges of 
a tenant in tail, connected with branches of the law which 
have how become extinct (o). But, on the other hand, 
his, estate, in a general point of view, has always been con- 
sidered as equivalent to an estate for lile only(p); and 
therefore the law permits a tenant in tail of this descrip- 
tion and an ordinary tenant for life, to make mutual aliena- 
tion of their estates, by that particular method of convey- 
ance called an exchange; which can take place, as we shall 
see hereafter (<y), only in the case of estates that are equal 
in their nature. 


III. An estate hy the curtesy of England (r), is that to 
wdiich a ma^n is by law entitled, on the death of his wife, 

• in the lands and tenements of which she w^as seised, dur- 
ing the marriage, in fee simple or fee tail ; ' provided he 
had issue by her bom alive during the marrikgc, and capa- 
ble of inheriting her estate : in this case he slmll, on the 
death of his wife, hold the lands for his life, as tenant by 
the emtesy of England (s). If the lands^however, be in 
gavelldnd, the rule is so tar different that® shall hold no ; 
more than a moiety, and that only while he lives unmar4| 
ried; niid, on the other hand, his title attaches whether he ' 
had is^'ue bom or not(i). ♦ 

Tins estfite is said, in the MiiTour (^^), to liave been in- 
troduced by King Henry the first; and, notwithstanding 
its appellation, >vas not peculiar to this realm {x) : [for it 


(o) Co. Litl. 2?7 b ; Lewis Bowles’s 
case, 11 Uep. 80 a. 

■ (jt>) By 19 & 20 Viet. c. 120, s. 1, 
it is expressly provided, that a tenant 
in tail after possibility of issue ex- 
tinct, shall be deemed a tenant for 
life for the puj-j^oses of that Act, 

(q) As to an exchange, vide post, 
bk. ix> pt. I. c. XVII. 

(r ) As to an estate by the curtesy, 
see Co. Litt 29 a— 30 b ; Menvill’s 
case, 13 Rep. 23 j 2 Saund. by Wil- 


liams, 43 n. (5), 46, n. (q), 382 a, b ; 
Buck worth Thirkell, 3 Bos. & 
Pul. 652, n. 

W^lbid. 

(t) Robins. Gavelk. bk. ii. c. 1 ; 
and sec Co. Litt. 30 a. 

(tt) Cap. 1, s. 3. 

(r) It is said by Blackstone (vol. 
ii. p. 126, citing Craig, 1. 2, U 19, s. 
4) to have also obtained in Scotland, 
where it was ailed &uriaUta$; (see 
also Co. Litt. 30 a.) And Bfackstone 
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[also appears to have obtained® in Normandy (y) ; and ?vas 
likewise used among the antient Almains or Gennans»( 2 r). 
And yet it is not generally apprehended to have been a 
consequence of feodal tenure (a), though some substantial 
feodal reasons may be given for its introduction^ For if* 
a ‘woman seised of lands hath issue by her husband^ and 
dies, the husband is the natural guardian of the child, and 
as such is in reason entitled to the profits of the lands, in 
order to maintain it ; for which reason the heir apparent 
of a tenant by the curtesy, could not be in ward to the lord 
of the fee during the life of such tenant (i). As soon 
therefore as any child was bom, and the &ther began to 
have a permanent interest in the lands, he became one of 
the cMT/w, did homage to the lord, and was called 
tenant by the curtesy initiate; and this estate, being once 
vested in him by the birth of the child, was not suffered 
to determine by the subsequent death or coming of age of 
the infant.] It may be proper to add that he was con- 
sidered to hold not of the infant, but of the next lord of 
the fee (c). 

[There areiRur requisitefe necessary to make a tenancy 
by the curtesy: marriage, seisin of the wife, issue (rf), and 
death of the wife(«):] — 1. The marriage must be legal; 

hence infers that probably our word the consuetudo ei lex AngHee, But 

curtesy signified an attendance by though the term may have been de- 

the husband on the lord's court, (or rived from a notion that the estate 

cam,) in capacity of his vassal or was peculiar to the law of England, 

tenant in respect of the wife's land. it is clear that the supposed pecu- 

Tenant by curtesy is said, however, liarity did not in faot exist, 

by Littleton, to be so called, ‘*be- (y) Grand Coustum. c. 119. 

** c^||e this is used in no other realm (*) Lindenbrog. LL, Alman. t. 9?. 

England only.” (Litt 8. 35.) (a) Wright’s Ten. 194, 

And the manner in which he is de- (5) F. N. B. 143. 

scribed in the old pleadings, Te- (c) 2 Inst 801 ; Paine's case, 8 

naunt per lei d* EHgUterre^*^ (Year- Rep. 36(a). 

Book, Trin. 1 Edw, 2,) seems to (d) The requisite of “ issue,” docs 
confirm that etymology. See also not exist in lands held in gavel-- 
Co. Litt by Harg. 33 a, n. (5), and kind, vide sup. p. 269. 

ibe Patent RpIL of Hen, 3, there (e) Co. Litt. 30 a. 

^eited, which speaks of this Estate as 
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; SO* that if either void ipso^facto^ or avoided by a divorce, 
.no estate by the curtesy can in either case be claimed (/). 
2, [Tlie seisin of the wife must be an actual seisin, or 
possession, of the lands: notjt.,b^e jight 
which is a seisin in law^ but an actual possession, which^ 
.is a seisin in d€ed(g']^. 3. The issue must be bom 

alive. Some have had a notion that it must be heard 
to cry, but that is a mistake. Crying, indeed, is the 
strongest evidence of its being bom alive ; but it is not 
the only evidence (A). The issue also must be bom 
during. the life of the mother; for if the mother dies 
in labour, and the Cajsarean operation is performed, the 
husband in this case shall not be tenant by the curtesy ; 
because, at the instant of the mother’s death, he was 
clearly not entitled, as having had no issue bom, but the 
land descended to the child while yet in the mother’s 
womb; and the estate being once so veSted, shall not 
afterwards be taken from it (i).] The issue must also be 
such as is [capable of inheriting the mother’s estate (A), 
Therefore, if a woman be tenant in tail male, and hath 
only a daughter bom, the hftsband is not^hereby entitled 
to be tenarit by the curtesy ; because such issue female 
can never inherit the estate in tail male(/). The time 
when the issue was bom is immaterial, jirovided it were 
during the covertui’e : for whether it were bom before or 
after tlic wife’s seisin of the lands, and whether it be living 
or dead at the time of the seisin, or at the time of the 
wife’s decease, the husband sh^Jl be tenant by the cur- 
tesy (m). The husband by the Hvth of the child becomes, 
/fts.was before observed, tenant by the curtesy initiate (n), 
and may do many acts to charge the lands ; but his estate 
is not consummate tiU, 4. Tlie death of the wife, which is 


(/) See Rififiiington v. Cole, Noy, 
29. 

(g) Co. Liu. 81 a, 29 a. 

(^).Dyer, 25; Paine’s case, 8 
nep. 34, * 


(i) CA Litt. 29 b. 
{k) Litt. 8. 52. 

(l) Co. Litt. 29 b* 

(m) Ibid, ^ 
(») Ibid. 30 a. 
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[the last requisite to make a complete tenant by the cur- .. 
tesy(o).] ^ ' 

To complete our view of this species of interest, it must; 
be added that by the statute 19 & 20 Viet. c. 120, so'often 
Referred to, which enables tenants for life, of estates, 
to make effectual leases for twenty-one years, subject to 
the exceptions and provisions in the act contained, a simi-'. 
lar power is also conferred upon tenants by the curtesy of 
unsettled estates {p)* 


IV. An estate in dower (y), at the common law, is the 
portion which a woman, on the death of her husband, is by 
that law entitled to claim in his lands and tenements (r). 
This portion amounts to the third pait of them (in value) ; 
and it is to be assigned to her, to hold during the tenn of 
her natural life ; except the lauds be gavelkind, in which 
case she is entitled to a moiety; but subject, in this 
instance, to the condition of remaining chaste and un- 
married («). 

[Dower is called in Latin by the foreign jurists doarium^ 
blit by Bracton%nd oim English writers do$ : which among 
the Homans signified the marriage poition, vrhich the wife 
brought to her husband ; but wuth us is implied to signify 
this kind of estate, to which the civil law , in its original 
state, had nothing that bore a resemblance ; nor indeed is 
there anything in genera! more different than the regulation 
of .landed property, according to the English and Homan 
laws. Some(^) have ascribed the introduction of dower 


(o) Co. Litt. S0.a; $ee Jones w 
Davies, per cwr., 5 H. & N. p. 779. 

(p) 19 20 Viet. c. 120, s. 82. 

It is conferred also on tenants of 
unsettled estates, in tight of a wife 
seised in fee. Ibid* 

(9} As to dower, see Co. Litt. 

a j Eowe a* Bower, 2 N. 
t ; Blatter v. Blatter, 1 Scott, 82 *, 
bolleton p, G&cb, 0 Simon, 19; 


Stoughton V. Leigh, 1 Taunt. 402 ; 
Kay V. Fung, 5 B, & Aid. 60 1 ; 
Moody r. King, 2 Bing. 447 ; Rex 
0* North weald Bassett, 4 Dow. & Ry. 
276 , Jones V. Jones, 2 Tyrw, 581. 
(f) Co. Litt. ubi sup. 

(^) 2 Bl. Com. 129 ; Robins. 
Gavelk. bk. ii. c. 2. 

(I) Wright’s Ten. 192. 
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• « 

the Normans, as a branch of their local tenures ; though 
>vc cannot expect any feudal reason for its invention, since 
it was not a part of the pure, primitive, simple law of feuds, 
but wasJdrst of all introduced into that system, (wherein it 
is called ^triens^ tertia^ and dotalitium^) by the Empejror 
Fredei’ick the second (5:^^ who was contemporary with our 
King Henry the third. It is possible, therefore, that it 
might be with us the relic of a Danish custom ; since, 
^cording to the historians of that country, dower was in- 
troduced into Denmark by Swein, the father of our Canute 
the Great, out of gratitude to the Danish ladies, wlio sold 
all their jewels to rilnsom him when taken prisoner by the 
Vandals (y). However this be, the reason which our law 
gives for adopting it, is a very plain and sensible one : viz., 
jjfor the sustenance of the wife, and the nurture and educa- 
I tion of the younger children {z). • 

In treating of this estate, let us first consider who may 
be endowed; secondly, of what she may be endowed; 
thirdly, the manner how she shall be endowed ; and 
fourthly, how dower may be ko^rred]^ or otherwise defeated. 

.1. [Who may be endowed. She must be the actual wife 
of' the party at the time of his decease.] If there be a 
dissolution of the marriage (or, as it was formerly called, 
a divorce a vinculo matriMonii)^ she shall not be endowed ; 
for uhi nullum matrimonium^ ihi nulla dos (a). But a judi- 
cial separation (or, as it was formerly called, a divorce a 
mensa et thoro) doth not destroy the dower (ft); no, not 
even for adultery itself, by the* common law(c)* [Yet 
now, by the statute of Westminster the second (rf), if a 
voluntarily leaves (which the law calls eloping 


(x) Craig, 1. 2, t. 22, s. 9. 

(y) Mod, Un. Hist xxxii, 91. 

(«) Bract. d.*2, c. 39, s. 1 ; Co. 
Litt 30 1). 

(o) Bract. 1. 2, c. 39, s. 4. But 
she does not lose her dower merely 
because thAiarriage was voidable^ if 
there be no actual divorce ; (Co. Litt. 

VOL. I. 


33 a.) 

Co. Litt* 33 a, 33 b. 

(c) Sidney Sidney, 3 P. Wms. 
27 6. Y et, among the antient Goths, 
an adulteress was punished by the 
loss dotalitii et t'rienti^s ex bonis mobi- 
libtts viri. (Stiernh. 1. 8, «. 2.) 

{d) 13 Edw, 1 (stat. 1), 34. 

T 
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[from) he/husband, and Kves with an adulterer, she shall 
lose her dower, unless her husband be voluntarily recon- 
ciled to her (u). It was formerly held that the wife of an 
idiot might be endowed (d ) : but — as it seems* to be at 
present agreed, upon principles of sound sense and reason, 
that an idiot cannot marry, beingf incapable of consenting 
to any contract, — this doctrine cannot now take place. 
By the antient law, the wife of a person attainted of trea- 
son or felony could not be endowed ; to the intent, says 
Staunforde (c), that if the love of a man’s own life cannot 
restrain him from such atrocious acts, the love of his wife 
and children may: though Britton (d) gives it another 
turn, viz. that it is presumed the wife ^as privy to her 
■husband’s crime. However, the statute 1 Edw. IV. c. 12, 
abated the rigour of the common law in this paiticiilar, 
and allowed ^,the wife her dower. But a subsequent 
statute (e) revived this severity against . the widows of 
traitors, who are now barred of their dower, but not the 
widows of felons (/).] Finally, [the wife must be above 
nine years old at her husband’s death, otherwise she shall 
not be endowed (ff) : though in Bracton’s time the age was 
indefinite, and dower was then only due si uxor possit 
d^tem promerefii et virum sustinere 


2, We are next to inquire, of what she may be endowed. 


(a) 2 last. 4f35; see Hetiiering* 

tdn i>. Graham^ S Bing. 135. ^ 

(b) Co. Litt. 31' a. 

(e) P. c, b. 3,0. 38. 

(«) S *& 6 Edw. 6,.c. n, 8. 13. 

(/) Until a recent period, an alien 
woman, married without the royal 
licence to a British subject, could 
nop be ^dowed ; Go. Litt by Harg. 
31 n. (6); but see now 7 & 8 
9* 1^* Et v)de p<^Bpf 
bk. tv. pt. I. c,*fi. 

(|r} A women cannot consent to 


marriage, so as to render it a bind- 
ing engagement, until she is twelve, 
nor a man until he is fourteen years 
of age. (Co. Litt. 33 a.) But even 
an inchoate and imperfect marruge, 
from which either of the parties at 
the age of consent may disagree, will 
be accounted in law, after the death 
of the husband, as ajawful marriage 
quoad dotem; that is, provided the 
wife was above nine years of ^ at 
the husband’s death. — IJiid, 

(A) L. 2, 0.88, 8. 3.* 



on. ly.VOF FBEEHOLB ESTATES XOT OF INHEKITANCE. 27a 

Aad supposing no act t6 haye been done* to dt feal 
or abridge her rights, the widow [is by law entitled 
to be endowed of all lands and tenements of which 
her husband was seised in fee simple or fee tail at 
any time • during the coverture, and of which any issue, 
which she might have had, might by possibility h^ve 
been heir(i). Therefore, if a man seised in fee simple 
hath a son by his first wife, and after marries a second 
wife, she shall be endowed of his lands ; for her issue 
might by possibility have been heir, on the death of the 
son by the former wife. But, if there be a donee in 
special tail, who holds lands to him and the heirs of his 
body, begotten on Jane his wife; though Jane maybe 
endowed of these lands, yet if Jane dies, and he marries a 
• second wife, that second wife shall never be endowed of 
the lands entailed ; for no issue that she could have, could 
by any possibility inherit them (A). A seisin in law of the 
husband will be as effectual as a seisin in deed, in order 
to render the wife dowable (/) ; for it is not in the wife’s 
power to biing the husband’s title to an actual seisin, asjt 
is in the husband’s power to* do with regard to the wife’s 
lands : which is one reason why he shall not be tenant by 
the curtesy but of such lands whereof the wife, or he him- 
self in her right, w^as actually seised in de®l(wi).] As to 
the nature, however, of the lands and tenements of which 
she may be endowed, there are some few cases noticed in 
our books, where Jier title does not attach : among others, 
that of a castle maintained for the necessary defence of the 
realm ; for that ought not to be divided, and the public 
^ timst be prefeiTed to the private interest {n). 

3. Next, as to the manner in which a woman is to be 
endowed. There were formerly five species of dower : 
1. [Dower by the common law, or that which has been 

(i) Litt. BS. 86, 53. (w) Co. Litt 81 a. 

(k) Litt. B. 68. (») Co. Litt 81 b* see jjrerard v. 

</) See 3 & t Will. 4, c. 104, s. 3. Gerard, 8 Lev. 401, 

T 2 
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[already dcsci’Ibcd. 2. Dower by particular custom {j>) f asr , 
that the wife should have half the husband’s landsi or 
in some [)]accs tlie whole, and in some only a quarter.] 
3. Dower de la plus helle^ of wliich no more needs be said ^ 
than that it was a consequence of the military tenures, and 
that it was abolished mth them (^. 4. [Dower ad ostium 

ecclesicB{j’)\ which was where tenant in fee simple of full 
age, openly at the church door, where all marriages were 
formerly celebrated, after afliance made, and ( Sir Edward 
Coke in his translation of Littleton adds) troth plighted 
between them, endowed his wife wth the whole, or such 
quantity as he pleased, of Ms lands, at the same time 
specifying and ascertaining the same ; on which the wife, 
after her husband’s death, might enter witho\it fiirther 
ceremony.] And 5. Dower ex assensu patris (s), [which 
was only a species of dower ad ostium ecclesice^ made when 
the husband’s father was aKve, and the son by his consent, 
expressly given, endowed his wife with parcel of his father’s 
lands.] But both the latter descriptions of dower, having 
been abolished by a recent act of parliament, have now 
(like dower de la plus belle) disappeared from our sys- 
tem We need only consider, therefore, the method 
of proceeding to enforce a claim of dowser at the common 
law^ which oi the two that remain is the only usual 
species. 

[By the old law, grounded on the feudal exactions, a 
woman could not be endowed without a fine paid to the 
lord ; neither could she' mairy again without his licence, 
lest she should contract herself, and so convey part of the 
feud, to. the lord’s enemy (m). This licence the lords took 
care wPbe well paid for ; and, as it seems, would some- 
times force the dowager to a second marriage, in order to 

f 

(p) hltt «. 37f This species oh- belie, Co. Litt, 38 a ; 2 Bl Com. 132. 
tains(forexample)|i)^Avsnritfc^)ands, (r) LiU. s» 89. 
of which the ^pwress takes a mmiy. (s) Ibid. s. 40. 

(See Robins, on Gavelk. bk. ii. c. 2.) (f) 3 & 4 Will. 4, c. lOS, s. 13. 

See as to dower de la plus (u) Mir. o. 1, $..3. 



. cu. IV. — OF FREEHOLD ESTATES NOT OF INHERITANCE, 277 

regain the fine. But to remedy these oppressions, it was 
provided by Magna Charta (a;), that the widow shall not be 
distrained to marry ajfresh, if she chooses to live without a 
*' husband.(y ) ; but shall not however niarry against the con- 
sent of the lord ; and further, that nothing shall be taken 
, ! for g^ssigiiin ent of the ^Vidow’s dower, but that she shall 
remain in her husband’s capital mansion-house for forty 
days after his death, during 'which time her dower shall be 
assigned. These forty days are called the widow’s quaran- 
tine^ a term made use of in law to signify the number of 
forty days, whether applied to this occasion or any other(2r). 
The particular lands to be held in dower must be as- 
signed by the heir of the husband, or his guardian (a) ; 
^ not only for the sake of notoriety, but also to entitle the 
lord of the fee to demand his services of the heir, in respect 
of the lands so holden. For the heir by this«entry becomes 
tenant thereof to the lord, and the widow is immediate 
tenant to the heir (i), by a kind of subinfeudation or under- 
tenancy, completed by this investiture or assignment: 
which tenure may still be /created notwithstanding the 
statute of Quia emptores, because the heir parts not with 
the fo(‘ simple, but only with an estate for life. If the heir 
or liis guardian do not assign the widow Ikjj: dower within 
^ lhe'''tT!nn of cpiarantinc, or do assign it unfairly, she has 
her remedy at law] by action of dower, [and the sheriff is 
appointed to assign it (c). If the thing of which she is 


(x) Cap. 7. • 

(y) Blackstone says it was also 
{ '•Q^ided that she should ** pay no- 

/ thing for her marriage/’ But this 
seems to be an incorrect interpreta- 
tion of the statute; see Reeves’s 
Hist. Eng. Law, vol. i. p. 242; Cole- 
ridge’s Blacksfone, vol. ii. p. 135, 
n. (15). 

(«) It signifies, in particular, the 
forty days which persons coming 
from infected countries are obliged 
to wait, before they are permitted to 


lanQ in England. 

(a) Co. Litt. 34 b, 35 a. 

(5) Gilb. Ten. 173. 

(c) Co, Litt. 34 b, 35 a. See fur- 
ther as to the remedy at law, post, 
bk.v,c.xr. Ifthe heir (being under 
age), or his guardian, assigned more 
than she ought to have, this was for- 
merly remedied by 0 rit qf adma- 
suretnent of dower, ( See F. N. B. 143 ; 
Finch, L. 314; stat^ Westm. 2, 13 
Edw. 1, c. 7.) But this wwt is now 
abolished. Besides the remedy at 
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[endowed be didsible, Jifei* dower must be set out 
and bounds : but if it be inditrisible, she must be endowed 
specially; as of the third presentation to a church, 
third toll-dish of a mill, the third part of the profits jiin 
office, the third sheaf of tithe, and^the like (rf).] * 


4. Lastly, we are to inquire how dower may be barred] 
or otheinvlse defeated. [A widow may be barred of hei* 
dower not only by elopement] and adtdtery, [divorce, the 
treason of her husband, and other disabilities before men- 
tioned, but also by detaining the title-deeds or evidences 
of the estate from the heir, until she restored them (e).] A 
woman might also, while fines and recoveries wwe in force, 
be barred by these assurances, as she now may by the new 
method of conveyance appointed by the stat. 3 & 4 Will. I V. 
c. 74, in substitution for a fine or recovery, in the case of 
a married woman. And another method of barring dower 
is by jointure, as regulated by the stat. 27 lien. VIII. 
c. 10(f ) — a subject on which some frirther explanation 
may here be desimble. * 

[A Jointure — which, strictly speaking, signifies a joint 
estate, limited to both husband and wifi5(^),] but in its 
ifrore usual foim is a sole estate limited to the wife only 
expectant upon a life estate in the husband— -[is thus de- 
fined by Sir Edward Coke(A):— A competent livelihood 
** of fi*ecliold for the wife, of lands and tenements ; to take 
effect presently , in possession or profit, after the decease 
of the husband ; for the life of the wife at least.’’ This 


iaw (which is exclusively in the 
Court of Common Pleas), the Court 
of Chancery ^so exercises a juris- 
diction over dower, and Will proceed 
to set it out on the application of 
the widow ; hut if her title is dis- 
puted it must first be established at 
law, See Maddock*8 Pract.vol i, p. 
242; Spencers •Equitable Jurisdic- 
tion of Coyrt of Chancery, p. 65S. 
iitt 82 a. 


(c) Anne Bedingfield’s case^‘‘^^^ 
Rep. 15 b. 

(/) Venion’s case, 4 Rep. 8 b ; 
Earl of Buckinghamshire v. Drury, 
8 Bro. P. C. 492. , 

(g) See Dennis'ii case, Dy. 248 a; 
Vernon’s case; ubi sup. Duchess 
of Somerset’s case, Dy. 97 b. 

(k) Co. Litt* 86 b; see Cresswell v. 
By ton, 8 bro. C. C. 362. 
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• (^Jl^ription is framed frbm the purview of the ^at. 27 Hen. 
Vin. c. 10, before mentioned, coniThonlj- called the Statute 
of tj^s, of which we shall speat frilly horeafrer. At pre- 
S6nt it. is sufficient to observe, that before the making of 
that statute the greatest part of the laud of England was 
conyeyed to uses, the’ property or possession of the soil 
being vested in one man, and the use or profits thereof in 
another ; whose directions, with regard to the disposition 
IhereCf, the former was in conscience obliged to follow, and 
might be compelled by a court of equity to observe. Now, 
though a husband had the use of lands in absolute fee 
simple, yet the wife "was not entitled to any dower therein, 
he not being seised thereof ; wherefore it became usual, on 
marriage, to settle by express deed some special estate td 
the use of the husband and his wnfe, for their lives, in joint- 
tenancy or jointure ; which settlement would be a provision 
for the wife in case she survived her husband. At length 
the Statute of Uses ordained that such as had the use of 
lands should, to all intents and jmrposes, be reputed and 
taken to be absolutely .vmed^nd possessed of the soil itself. 
In consequence of which legal seisin, all wives would have 
become dowable of such lands as were held to the use of 
their husbands, and also entitled at the same tune to any 
special lands that might be settled in jointure, had not the 
same statute provided] that, upon the husband’s making or 
procuring to be made [such an estate in jointure to the wife 
before marriage, she shall be for ever precluded frona her 
dower (i). ‘ But then these four requisites must be punc- 
tually observed. — 1. The jointure must] be limited to (A) 
[fake effect immediately on the death of the husband. 2. 
It must be for her own life at least, and not pur autre 
or for any term of years, or other smaller estate. 3. It 
u 

(i) Vernon -case, 4 Rep. 1, 2. suggested by Mr. Justice Co}eTid|*e. 

(fr) In Blackstone it is said that —Coleridge’s Blaclcstone, tel, ii» 
it **mu5t take effect, &c.^ This p. 188. 
alteration of Blackstone’s text is 
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[must be made to herself^ and n6 other in trust for her. 4^ 
It must be made,] and must appear by the deed to be (/)> 
[in satisfaction of her whole dower, and not of any par- 
ticular part of it. If the jointure be made to her after 
marriage, she has her election after her husband’s death, 
and^may either accept it, or refuse h and betake herself to 
her dower at common law; for she was not capable of con- 
senting to it during coverture. And if, by any fimd or 
accident, a jointure made before marriage (m) proves to be 
on a bad title, and the jointress is evicted, or turned out of 
possession, she shall then, by the provisions of the same 
statute, have her dower pro tanto at the common law(n). 

There are some advantages attending tenants in dower 
that do not extend to jointresses; ‘and so vice versd^ join- 
tresses are in some respects more privileged than tenants 
in dower. Tenant in dower, by the old common law, is 
! subject to no trolls or taxes ; and hers is almost the only 
^ estate on which, when derived from the king’s debtor, the 
king cannot distrain for his debt, if contracted during the 
coverture (o). But, on the other hand, a widow may' 
enter at once, without any formal process, on her jointure 
land; whereas no small trouble, and a tedious method 


(l) Tinney Tlnv^y, S Atk. 3. 
(in) See Beard e. Nuthall, 1 Vera. 
428 . 

(n) 8€«lement«» previous to mar- 
riage, seem to have been in use 
among the antient Gf^rmans, aiul 
their kindred nation the Gauls. Of 
the former Tacitus gives us this ac- 
count Dotem non uscor maritOf 
se4 uicori maritus affert: mtersunt 
parentei et propingui, et munera pro^ 
hmV* {BeMor* Germ. C.180 And 
Cmsar(De Bello Gallico, 1. 6,,c. 18} 
has given u$ the tenns of a marriage 
settlement among the Gauls, as Aicely 
caieulated as any modem jointure : 

Firif quantas^mias ttb moribM 


dotis nomine accepernnij tanias ex suit 
boniSf astimatione facla^ ciinT UoWftffe 
communicant. Hujus omnis pecunia 
conjunctim ratio hahetuff fructusque 
servantur, Vter eorum vita superavitf 
ad eum pars utriusque cum fructibus 
superiorum temporum perveniV^ The 
dauphin’s commentator on Cassar 
supposes that this Gaulish custcio 
was the ground of the new regula- 
tions made by Justinian with regard 
to the provisions for widows among 
the Homans (see Nov. 97) ; but 
surely there is as much reason to 
suppose that it gave the hint for our 
statutable jointures. 

(o) Co. Litt 3U; F. N. B. 150. 
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[(tf proceeding, is necessa^ to compel a legal* assignment 
of dower (;>').] So, though dower be forfeited by the 
treason of the husband, or by the wife’s elopement and 
adultery, yet the title to lands settled in jointure remains, 
in either case, unimpeached (y). 

Independently of the bar by jointure, if the husband 
makes any provision for his wife by will or otherwise, in 
such manner as clearly to indicate an intention that it shall 
be taken in lieu of dower, she will be barred of dower by her 
acceptance, after his death, of the provision so made ; but she 
is allowed her option whether she will accept it or not(7*). 

Dower may also be barred by the husband taking a 
conveyance of his land in a form properly adapted to that 
purpose. Of these forms there arc several, called convey^ 
ances to uses to bar dower (s); on which it is unnecessaiy 
in this place to say more than they are the contrivance 
of conveyancers, ‘founded on the Statute of Uses before 
mentioned, intended to give the husband a clear dominion 
over the property he purchases, free from future claim ol’ 
his wife : these forms being so managed as to vest in him 
the effective ownership, but not precisely such an estate 
as by the rules of law would be subject to dower. 

While various methods have thus for a long time past 
fisted, in which the mdow’s right was Capable of being 
effectually barred, it was nevertheless, up to a late period 
of our legal history, seeme, if not barred, from liability to 
be defeated by any alienation that the husband might 
think fit to make of the estate; -her title always remaining 
paramomit to that of the alienee (0- And while dower 
retained its original importance, no just objection could be 
made to this principle, for though it operated as a clog on 

(^) Co. Litt. 36 b. That is (if her (r) Co; Litt, by Harg. 86 b, n. 1 ; 
title be dispyted) by action i/rfower Thompsons. Nelson, 1 Cox, 447; 
(vide sup. p. ?77). As to which, Ayres v. Willis, 1 Ves. sen. 230, and 
see Gen, Index, in tit, “ Action of see 3 & 4 Will, 4, c. 105, $«. 0, 10. 
Dower.’' («) Butler's Fearne, 346 — 340, 

{q) Co. Litt. 37 a; Sidney v Sid- 9(h ed. • 

ncy, 2 P. Wms. 277. (/) Co, Litt. 32 a. * 
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iEe transfer of property, rit was evidently essential to trie 
ftdl protection of the widow’s right. But at thte period 
to which we refer, that right had long sunk into cofei^ra;- 
tive insignificance, owing, first, to the facility with which 
it was capable of being barred ; secondly, to the ^eat in- 
crease in modem times of personal ‘property, out of \^hich 
the husband might make ample provision for the wife hj 
way of testamentary disposition, and of which, if he died 
intestate, she .became entitled to her share ; and lastly, to 
the e^ct '^of the Statute of Wills; which, by making real 
property devisable, empowered him to provide for her by 
will out of his real estate. Under these circumstances 
there appeared to be no sufficient reason for continuing 
the inconvenient restraint which the law of dower tended 
to impose on the husband’s alienation ; and by the statute 
{j3 & 4 Will. IV., c. 105, it is consequently provided, that all 
dispositions which he may make of his land, (whether abso- 
lute or partial, and whether by conveyance in his lifetime, or 
by will,) and all debts and incumbrances to which such land 
may be subject, shall be deemed to be valid and effectual, 
it^s against his widow’s right to dower. The same Act also 
gives still greater facilities than before existed, for the 
barring of dower ; which it allows to be effected by a sim- 
ple dedktration for that purpose, introduced into the deei 
by which the land is conveyed to the husband, or into any 
d^d executed by him, or into his last will and testament. 
And it fiirther enacts, that where the husband devises 
for his. wife’s benefit any part of his land that had been 
Subject to her dower, she shall be thereby excluded from 
her claim of dower, tmless a contrary intention is declared 
by the will : though it is otherwise as to a bequest of per- 
sonalty, or of land on which her claim would not attach ; 
for, in the absence of a declaration to the contrary, that 
shall not be sufficient to exclude her title as dowress(a;). 
It is to be observed, however, that none of the provisions 

c 

. . (x) See Chaltnen v. Storil, 2 I'es. & Bee. 244 ; Hickaon v. R«l>inson, 

Jacob, m. 
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of this Act apply to the cdse .of women mamecl on or 
before 1st January, 1834; and that as to these the former 
law consequently remains in its full force. 

[It is curious to observe the several revolutions which 
the doctrine of dower has undergone since its introduction 
into England.] TheVife^s claim seems first to have ex- 
tended to a moiety of the husband’s lands, but forfeitable 
by incontinCncy or a second marriage ; and such is still the 
case where the tenure is in gavelkind (y). [By the famous 
charter of Henry the first, this condition of widowhood 
and chastity, was only required in case the husband left 
any issue {z)\ and afterwards we hear no more of it. Un- 
der Henry the second, according to Glanvil(a), the dower; 
ad ostium ecclesits was the most usual species of dower, 
and here, as well as in Normandy (ft), it was binding upon 
the wife, if by her consented to at the time of marriage. 
Neither, in those days of feudal rigour, was the husband 
allowed to endow her ad ostium ecdesice with more than 
the third part of the lands whereof he then was seised^ 
though he might endow her with less; lest by such liberal 
endowments the lord should be defrauded of his wardships 
and other feudal profits (c). But if no specific dotation 

as made at the church porch, then she was endowed by 
the commor taw of the third part (which was called her dos 
rationabilis) of such lands and tenements as the husband 
was seised of at the time of the espousals, and no oiher; 
unless he specially engaged before the priest to endow her 
of his future acquisitions {d)i and, if the husband had no 
lands, an endowment in goods, chattels, or money, at 
the time of espousals, was a bar of any dower in lands 

(y) Vide sup. p, 276, n, ((?), Great Charter, edit Oxon. p. iV. 

(*) **Simortttovirouxorejusrentan’ (c) L. 6, c. 1 & 2. 
sfirity et sine^iberis fuerit^ dot^m sUam {b) Gi*. CottStum. c. lOL 
habebit ; si vet o uxor cum Uheris re- (e) Bract 1. 2, c. 3d, a. 6. 

mmseriti dotem quidm hahch% dum (<?) Be questu suo (Glanv, ibid.> 

corpus suum legitime aeivaverW * — de terris acqiiisitis et dcquirentlii. 

Cart. Hen. 1, A.D. 1101. In trod, to (Bract ibid.) * 
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[which he afterwards acqiijred(c). In King John’s Magna 
Charta, and the first charter of Heniy the third (/), no 
mention is made of any alteration of the common law, in 
respect of the lands subject to dower; but in those of 
1217 and 1224, it is particularly provided, that a widow 
shall be entitled for her dower to the third part of all such 
lands as the husband had held in his lifetime (^); yet, in 
case of a specific endowment of less ad ostium ccefesi®, the 
widow had still no power to waive it after her husband’s 
death. And this continued to be law during the reigns 
of Henry the third and Edward the first (A). In Henry 
the fourth’s time it was denied to be law, that a woman 
can be endowed of her husband’s goods and chattels (i) : 
and, under Edward the fomth, Littleton lays it down ex- 
pressly, that a woman may be endowed ad ostium ecclesiee 
with more than, a third part (A); and shall have her elcc- 


(e) Glanv, 1. 6, c. 2. When spe- 
cial endowments were made ad os- 
tium eeclesiaty the husband, after af- 
fiance made, and troth plighted, 
used to declare with what specific 
lands he meant to endow his wife, 
quod dotat earn do tali manerio 
cum pertinentiiSi Bract. 1. 2, 

c. 39, s« 6); end therefore in the 
old York ritual, (Seld. Ux« Hebr. L 
2, c. 27,) there is at this part of the 
matrimonial service, the following 
jruhric : sacerdos interroget dotem 
muiieris ; et si terra ei in dotem detur, 
tunc dicaiur psalmus ute, &c.’* When 
the wife was endowed generally 
quh uxorem suam dotaverit in gene- 
ralii de omnibus ierri* et tenementis** 
—Bract Ibid.) the husband seems 
to have said, ** with all my lands and 
tenements I thee endow ;»* and then 
they all became liable to her dower. 
When he endowed her with person- 
lll^nly, he used'^to say, ** with all 


my worldly goods, (or, as the Salis- 
bury ritual has it, with all my worldly 
chatteU) I thee endow;” which en- 
titled the wife to her thirds, or pars 
rationohilisf of his personal estate; 
which is provided for by Magna 
Charta, c. 26. But the retaining 
this last expression in our modern 
liturgy, if of any meaning at all, 
can now refer only to the right of 
maintenance, which she acquires 
during coverture, out of her hus- 
band’s personalty. 

(/) A.D. 1216, c. 7, edit. Oxon, 

(g) ** Assignetur autem ei pro dote 
sua tertia pars totius terras mariti sui 
qua sua fuii in vita suaf nisi de minor i 
dotatafuerit ad ostium ecclesia*** — C. 
7. Ibid. 

(h) Bract, ubi sup. i Britton, c. 
101, 102;Fkt 1.5, C.23, 8.11,12. 

(i) P. 7 Hen. 4. 13, 14. 

{k) Litt. 8. 39;F. N. B. 150. 
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[tion, after her husband’s death, to accept %uch dower, 
or refuse it and betake herself to her dower at common 
law (/). ] 

And now even the common law dower itself, after fall- 
ing by several gradations from its original consequence, 
under the influence of* the causes already explained, "is at 
length, by the statute of 3 & 4 Will. IV. above mentioned, 
. reduced to a right of the most precarious description, 
’ which the husband may bar or defeat at his pleasure; but 
if he fails to exercise that power, the widow is still in a 
condition (as we have seen) to assert her title against the 
heir ; to which it may be added that, by the recent statute 
of 19 & 20 Viet, c. 120, s. 32, she has the same right, in 
her capacity of tenant in dower, to demise any unsettled 
estate for a term not exceeding twenty-one years, as be- 
longs to tenant by the curtesy (m). ^ 

(0 Litt. 8. 41. (wi) Vide sup. p. 272, 
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CHAPTER V. 

i 

OP ESTATES LESS THAN FREEHOLD. 


Having now investigated, in some measure, the nature of 
^r^hold e^tes, we arrive at the consideration of those 
Tfhich are le^ than freehold (a), and to which the law con- 
^uen% applies the denomination of chattels real. For 
it is to be understood that, in our law, chattels (or goods 
and chattels) is a term used to express any kind of pro- 
perty which, having regard either to the subject-matter, or 
the quantity of interest therein, is not freehold [b). The 
appellation was originally derived from the technical Latin 
word catalla, which, among the Normans, primarily sig- 
nified only beasts of husbandry, or, as we still call them, 
catUe; but, in a secondary sense, was applicable to all move- 
ables in general, and not only to the^, but to whatever 
was not a -'t feud; to which, among the Normans, 
there were two requisites, a given degree of duration as 
to, time, and immobility with regard to place (c). And 
it is in this latter more extended and negative sense that 
cuxe own. law adopts the Jcrm, considering as a chattel 
whatever amounts not to foehold; which, like the Nor- 
num fie^ requires, as we have seen, immobility in respect 
of the subject-matter (d), and a given degree of duration, 
that is, a duration for a life at least, (either absolute or 
determinable on contingency,) as regards the quantity of 
interest or estate (e). Any estate in lands and tenements, 

(a) Vide lup. p, 2Sd, 

(i) Co. Litt. m b. 

(c) 2 Bl.'Com. 886. 


(d) Vide eup. p. 172. 

(e) Vide sup. pp. 183, 261. 
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* * 

wtich founts not to fre^liold^ is consequently a chattel; 
but inasmuch as it concerns, or, according to the technical 
expression, savours of, the realty (/), it is denominated a 
chattel realy in order to distinguish it fi*om things which 
have no concern wth the a'ealty, viz, mere moveables, and 
the right's connected with them ; and such things as these 
are, on the other hand, often described as chattels jper- 
sonal {g\ 

• Chattels of either description are infeiior, it is to be ob- 
served, in the eye of the law, to freehold; and they fomi 
a subordinate class of property, the different sj)ecies of 
which are subject, in many respects, to the same incidents; 
so that as distinguished from estates of inheritance or for 
life in things real, of whatever tenure, they receive the 
common denomination of personal estate; while these last* 
are on the other hand described as real estate (A). As to 
the incidents by which chattels real and personal are allied, 
it may be remarked, that though livery of seisin” was a 
ceremony without which an estate of inheritance or for 
life in corporeal hereditaments of free tenure could not in 
general pass at the commSn lawit(i)M was no more re- 
quisite in the transfer of a chattel real, than in that of a 
chattel personal, A chattel real belongs also, on the death 
of the, owner, to his executor or administrator, like a chat- 
tel personal; and does not descend like a freehold of in- 
heritance, to his heir. So the interest in a cliattel real, as 
in a chattel personal, maybe made to commence in futuro^ 
which, as .we shall see hereaftei^ was not allowed at com- 
mon law, as to the freehold in a corporeal hereditament. 
Moreover, the tenant of a chattel real is not said to be 
seised^ like the tenant of a freehold, but to be possessed 
only, as if it were a chattel personal. And, lastly, we 
may obsexve, there can be no estate tail in a chattel real, 

(/) Co. Lift. 118 b, (0 This rule of the common law, 

(g) 2 Bl. Com. p. 387. is now altered by 8 & 9 Viet. c. 106‘, 

{h) lb. 386 ; vide sup. p. 172, n. s, 2, as to which vjde post, c. xvn. 
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no 'more than in a chattel personal, but only in a free-** 
hold (A), 

[Of estates that {ire less than fi’eehold, there are three 
soils; I, Estates *for years; IL Estates at will; III, Es- 
taccs by suflerance.] 

I. An estate for years (/) is where a man has an inte- 
rest in lands and tenements, and a possession thereof by 
virtue of such interest, for some fixed and determinate 
period of time ; as in the case where lands are let [for the 
tenn of a certain number of years, agreed upon between 
the lessor and the lessee (tw), and the lessee enters there- 
on («);] and this amoimts but to a chattel real, liowxver 
long the period of time for which the lands arc demised ; 
for, in contemplation of law, no interest for a certain and 
’determinate pcjriod of time, — even for 1000 years, — is as 
large as an estate for life (o), which, as we have seen, is 
the lowest description pf fireehold. 

: {^^hongh the lea^se be but for half a year, or a quailer, 
?03t any time, this lessee is respected as a tenant for 
years, and is styled so in some legal proceedings; a year 
being the shortest term which tlie law in this case takes 
notice of{p). And this may, not improperly, lead us into 
a short digressmn concerning the division and calculation 
of time by the English law. 

The space of a year is a determinate and well-known 
period, consisting commonly of 365 days ; for, though in 
bissextile or leap-years, itsconsists properly of 366, yet by 


{k) 2 Bl. Com. 898. 

(/) As to this estate; see Co. Litt. 
48 b— 54 b. 

{m) We may here remarlc, once for 
.all, that the terminations of “ —or ** 
and ** — ee ** obtain, in law, the one 
an active, the other a passive stgni- 
Scation : the former usually denoting 
the doer of an adt, the latter him to 
whom it is done. The feoffor is he 


that maketh a feoffment ; the feoffee 
is he to whom it is made : the donor 
is one that giveth lands in tail ; the 
donee is he who receiveth it: he 
that granteth a lease i:; denominated 
the lessor; and he. to whom it is 
granted the lessee.— Litt. s. 57* 

(a) Litt. 58. 

* (o) Co. Litt 48 a 
(p) Litt. 57. 
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[tli 8 stat. 21 Hen, III., the increasing day in the leap-year^ 
together with the preceding day, shall be aecounk^d for 
lc day only. That of a month is more ambiguous; there 
being,, in common use, two ways of calculating months ; 
either as lunar ^ consisting of twenty-eight days, the sup- 
posed revolution of the ’moon, thirteen of which make* a 
year ; or as calendar months of unequal lengths, according 
to the Julian division in our common almanacks, com- 
mfencing at the calends of each month, whereof in a year 
there are only twelve.] By the common law, a “month” 
is, in matters temporal, a lunar month, or twenty-eight 
days ; in matters ecclesiastical, a calendar month (r) : though 
this is a rule of the most general description, and jrields 
easily to exception where custom or the obvious meaning 
of parties in the particular transaction, or any other spe- 
cial consideration, makes it reasonable to d^art from the 
usual construction of the term month (5). The ordinary 
rule, hoAvever, applies to the case of a lease. And conse- 
quently [a lease for “twelve months” is only fbr forty- 
eight weeks. But if it be for a twelvemonth,” in the 
singular number, it is good Tor the whole year(^); for 
herein the law recedes from its usual calculation, because 
the ambiguity between the two methods of computation 
ceavses; .it being generally imderstood thal^by the space 
of time called thus, in the singular number, a twelvemonth, 
. is meant the whole year, consisting of one solar revolution. 
In the spac^e of a day all the twenty-four hours arc usually 
reckoned (m). Therefore,] in g^eral, [if I am bound to 
pay money on any certain day, I discharge the obligation 


(r) See Lacon v. Hooper, 6 T. R. 
226 ; Blunt v. lleslop, 3 Nev. & Per. 
553; Simpson V. Margitson, 11 Q. 
B. 23. 

(i) Davy i. Salter, 3 Salk. 346 ; 
Rex V, Cussons, t Sid. 186; Hipweli 
V. Knight, 1 Y. & Col 401. A 
recent Act, moreover, ( 1 3 & 14 Viet, 
c. 21,) enacts, that in all statutes 


the word * month ’ shall be deemed 
and taken to mean * calendar’ month, 
unless words be added showing lunar 
month to be intended.” 

(^) Catesby’s case, 6 Rep. 62 a. 

" (u) Co. Litt. 135 a; Maund’sease, 
7 Rep. 28 b ; Duppa v. Mayo, 1 
Saund. 287 ; Burbn4ge v. Manners, 
3 Camp. 194. • 


VOL. I. 


U 
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[if I pay if before twelve^ o’clock at night ; after which the 
following day commences.] And it is also a general prin- 
ciple (though one from which it is often aiecessstry, for the 
sake of justice, to deviate) that, with a view to ponveni- 
enoe, the law will consider the ordinary periods of time 
without regard to their fractional* parts (u). Thus half a 
year consists of 182 days, and a quarter of a year of 91 ; 
the remaining hours being in either case rejected {sc). [But 
to return to estates for years. 

These estates were originally granted to mere farmers 
or husbandmen, who every year rendered some equivalent 
m money, provisions, or other rent, to the lessors or land- 
lords; but, in order to encourage them to manure and 
cultivate the ground,, they had a permanent interest granted 
them, not determinable at the w^ill of the lord. And yet 
their possession was esteemed of so little consequence, that 
they were ratker considered a s the bailiffs or servants of 
the lord, who were to receive and accoimt for the profits 
at * a settled price, than as having any property of their 
own (y). And therefore they were not allowed to have a 
freehold estate ; but their interest, such as it was, vested 
after their deaths in their executors, who were to make up 
the accounts of their testator with the lord and his other 
creditors, and^were entitled to the stock vipon the form. 
The lessee’s estate might also, by the antient Taw, be at 
any time defeated] by a collusive recovery, suffered by the 
^ant of the freehold in an action brought against him 
^ jTosr the purpose ( 2 f). 

[While estates for years were thus precarious, it is no 
wonder that they were usually very short, like our modem 
leases upon rack-rent ; and indeed we are told (a) that by 
the antient law no leases for more than forty years were 

(v) See Wright Mills, 4 H. & (*) Co. Litt. 46 iT; 2 Inst. 321 ; 

N. 41^ Flower e. Rtgden; Cro. Eliz. 284; 

(a?) Co. Litt* 133 Bishop of Pledgard v. Lake, ib. 718 ; Reeves's 
Peterborough e. Cetesby, Cro. Ja9< Hist. Eng. Law, voL iv. p. 282* 

167 ; Yely* lO^; Dy* 3^ a. (a) Mittour, c. 2, s* 27 ; Co. Litt. • 

; . (y) Bac. Leases. 45 b, 46 a. 
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[allowable : because any longer possession, especially wlien 
given without any livery declaring tlie nature and duration 

the estate, might tend to defeat the inheritance. Yet 
this law, if ever it existed, was soon antiquated ; for we 
may obse^e, in Madox’s collection of antient instniments, 
some leases for years of a pretfy early date, which consi- 
derably exceed that period (i) ; and long terms — ^for three 
hundred years or a thousand — were certainly in use in the 
time of Edward the third (c), and probably of Edward the 
first (d). But certainly, when by the stat. 21 Hen. VIII. 
c. 15, the termor (that is, he who is entitled to the term of 
years) was protected against these fictitious recoveries, and 
his interest rendered secure and permanent (^), long terms 
began to be more frequent than before ; and were after- 
wards extensively introduced, being found extremely con- 
venient for family settlements and mortgagq^. 

Every estate which must expire at a period certain and 
prefixed, by whatever words created, is an estate for years. 
And therefore this estate is frequently called a term, termi- 
becatise its duration or continuance is bounded, limited 
and determined ; for evefty such estate must have a certain 
beginning and certain end(/). But id cerium est^ quod 
cerium reddi potest : therefore, if a man make a lease to 
another, for so many years as J. S, shall nafhe, it is a good 
lease for years {g ) ; for though it is at present uncertain, 
yet, when J. S. hath named the years, it is then reduced to 
a certainty. If no day of commencement is named in the 
creation of -this estate, it. begins from the making or de- 
livery of the lease (A). A lease for so many years as J. S. 
shall live, is void from the beginning (i) ; for it is neither 

(/>) Madox, FormuUre Anglican. (d) Stat. of Mortmain, 7 Edw. 1. 
No. 289, fol. 140 ; demise for eighty ( 0 ) See Ascough’s case, 9 Rep. 
years, 21 Rich, 2 ; ib. No. 245, fol. 135 ; Brediman’a case, 0 Rep, 57. 

146, for the like.term, a.d, 1429 ; ib. (/) Co, Litt. 45 b* 

No. 248, fol. 148, for Jfftff years, 7 (g) Bishop of Bath's case, 6 Rep. 

Edw. 4. 

(c) 32 Ass. pi. 6 ; Bro- Abr. t. (h) Co. Litt. 46 111 

Mordauncestorj 42 ; Spoliation, 6. (•) Co. Litt. 45 b. • 

u 2 
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[certain, n()r can ever be reduced to a ceiiainty, diring 
continuance of the lease. And the same doctrine holds, 
if a parson make a lease of his glebe for^so many years as 
he shall continue parson of Dale ; for this is still more 
uricei*tain. But a lease for tM^enty or more years, if J. S. 
shall so long live, or if he shall so long continue’ parson of 
Dale, is good (A) ; for there is a certain period fixed, beyond 
which it cannot last ; tliough it may determine' sooner, 
on the death of J. S. or his ceasing to be parson there..] 

As already observed, the word term^ when applied to this 
description of estate, signifies the estate itself which the 
grant confers, and not merely the period of time specified 
in the grant ; [and therefore the tern may expire during 
the continuance of the tiin^ ; as by surrender, forfeiture, 
and the like. For which reason, if I grant a lease to A. 
for the term of three years, and after the expiration of the 
said term to B. for six years, and A. surrenders or forfeits 
his lease at the end of one year, B.’s interest shall imme- 
diately take effect ; but if the remaindcir had been to B. 
from and after the expiration of the said “ three years," or 
from and after the expiration of the said time," in this 
case B.’s interest will not commence till the time is ftiUy 
elapsed, whatever may become of A.’s term (/).] 

As an estate for years was not created, at common law, 
like a freehold, by livery of seisin, so the tenant, in proper 
technical language, is not said to be seised, but to be pos~ 
Bemd* Neither for^ the creation of this estate is it proper 
to limit it to a man and his " heirs,” as in the case of a 
'freehold of inheritance. The correct limitation is to a 
man and to his executors and administrators ; ” though 
it is sufficient if it be granted to himself only, without 
mention of his personal representatives ; for in these, on 
his death, the law will vest it without any special words of 
limitation. 

Again, as it required no livery of seisin, so at common 
law this estate, for whatever length of duration, might be 
constitinbed \)y mete agreement, verbal or writtten, if fol- 

» {k) Co, Litt.f45 b, * (i; Co. Litt. b. 
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lotted up by the entry of tlfe grantee. But by^thc statute 
[of frauds, 29 Car. II. c. 3 (ss. 1, 2), no lease for more than 
jthree years, or aj a lower rent than two-thirds of the im- 
proved value of the thing demised, shall now be effectual, 
unless put into writing and signed by the party or his agent, 
lawfully authorized by writing (m). And still later,* by 
8 & 9 Viet. c. 106, s. 3, it is provided, that a lease required 
by law to be in ^vritmg, of any t€;nements or heredita- 
ments, made after the 1st of October, 1845, shall be void 
at law, unless made by deed(?i). 

It is also to be remarked, that the bare grant or agree- 
ment does not in itself vest a complete estate for term of 
years, in the grantee : it only gives him a right of entry 
on the tenement ; which right is called his interest in the 
term,” or interesse termini But when he has actually 
so entered, the estate is then, and not before, completely 
vested in him. However, the interesse termini is so far in 
the nature of an estate, that, even before entry, the lessee 
may gi*ant it over to another ; though, on the other hand, 
a lessee l:>efore entry is not in a condition to maintain an 
action of trespass for an injftry to the land (p). 

[Tenant for term of years hath incident to and inse- 
parable from his estate, unless by special agreement, the 
same estover^ which we formerly observed^ tliat tenant for 
life was entitled to (^) ; that is to say, house-bote, fire-bote, 
plough-bote, hay-bote (r) and the like ;] and the doctrine 
of waste also applies generally to tenants of either de- 
scription (.4f). . 

(m) As to this provision, see Edge Strafford, ubi sup. 

V. Strafford, 1 Tyrw, 295 ; Lord Bol- (5) Vide sup. p. 2i62. 
ton V, Tomlin, 5 Ad. & El. 856, (r) Co. Litt. 41 b, 

(w) As to the requisites of a dned, {a) As to waste, vide sup. p, 263, 

vide post, c. xvi. et post, bk. y. c, viii. It does not, 

(0) 2 BL,C. 144; Plow d. 398 ; however, appear to be yet absolutely 
Doe V, Walker, 5 Barn. & Cress, settled whctlier a tenant for years is 
111 ; Co. Litt. 338 a, 270, a; Neal liable, in the absence of any express 
V. Mackenzie, 1 Mee. 8r Weis. 747. stipulation oh the subject, for per. 

(p) As to the nature of the wwioe waste. (See Harnett v. Mait- 

rease terminif see \V’iUiami!i Bbsan- land, 16 Mee. & W, 2JL) 
qvtet, 1 Brod! & Bing. 248 ; Edge 
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[With i^gard to eiAblemehts or the profits of la«ds 
sowed by tenant for years, there is this difference between 
him and tenant for life ; that where the term of tenant fqr 
years depends upon a certainty, as if he holds firom Mid- 
summer for ten years, and in the last year he sows a crop 
of <com, and it is not ripe and cut«*before Midsummer, the 
end of his term, the landlord shall have it,] in the absence 
of any special contract or custom to the contrary ; [for the 
tenant knew the expiration of his term, and therefore it 
was his own folly to sow what he never could reap the 
profits of(^). But where the lease for years depends upon 
an uncertainty, as upon the death of the lessor, being 
himself only tenant for life, or being a husband seised in 
right of his wife (u), or if the term of years be determinable 
upon a life or lives i] in all these cases, the estate for years 
not being certainly to expire at a time foreknown, but 
merely by the act of God,— the tenant for years, or his exe- 
cutors, shall have the emblements in the same manner 
that a tenant for life, or his executors, shall be entitled 
thereto {x). Not so, if it determine by the act of the party 
himself ; as if the tenant doesr anything that amounts to a 
forfeiture : in which case the emblements shall go to the 
lessor, and not to the lessee, who hath determined his 
estate by his own de&ult(y). The operation of the com- 
mon law right to emblements, however, is now much more 
limited than it once was, haraig ceased (as we have 
8^n), by the effect of 14 & 15 Viet. c. 25, to apply to 
such tenants as hold farms or lands at a rack rent under 

c . 

a landlord entitled for life or any other uncertain interest, 
and who^e lease or tenancy determines by the death of 
their landlord, or by the cesser of his estate ; and a pro- 

(0 Litt. a. 68. therein mentioned, make effectual 

(tt) A lease for years by a tenant leases for any term 6ot exceeding 
for life, a hnsban4 «ieiwd in right twenty-one years. Vide sup. pp. 
of his wife, is not in subject ^68, 260, 263, 286. 

to uncertainty. ^For by 10 8£ 20 (a) Co. Litt, 56 a; vide sup. p. 

yiet, c. 120, M* 32, snob persons may 264^ 

under such circumstances as {y) Co. Litt 35 b. * 



CHAP. V. — OP ESTATES EESS THAN FREEHOLD. 295 

tefction of a different kind, be^g now proTided#for tenants 
so circumstanced {z). 

II. ^he second species of estates not freehold, are estates 
at wUl (a). An estate at will is where lands and tenements 
are let by one man to another to have and to hold at .the 
will of the lessor, and the tenant by force of this lease 
obtains possession (J). It may be constituted by written 
or verbal agreement without further ceremony, if followed 
by entry ; and may in some cases arise by mere construc- 
tion of law. [Such tenant hath no certain indefeasible 
estate ; nothing that can be assigned by him to any other ; 
because the lessor may determine his will, and put him out 
whenever he pleases. But every estate at will is at the 
will of both parties, landlord and tenant ^ so that either of 
them may determine his will, and quit his connexions with 
the other, at his own pleasure (c). Yet thi^ must be under- 
stood with some restriction. For, if the tenant at will sows 
his land, and the landlord, before the com is ripe or before 
it is .reaped, puts him out, yet the tenant shall have the 
emblements, and free ingress, egress, and regress to cut and 
carry away the profits (rf). And this for the same reason 
upon which all the cases of emblements turn, viz. the point 
of uncertainty ; since the tenant could npt possibly know 
when his landlord wmild determine his will, and therefore 
could make no provision against it ; and having mym the 
land, which is for the good of the public, upon a reasonable 
presumption, the law will not suffer him to be a loser by it. 
But it is otherwise, and upon reason equally good, where 
the tenant himself determines the wiU ; for in this case the 
landlord shall have the profits of the land(€).j 

The liability of a tenant at will, in regard to waste of the 
voluntaij kind, is simil^ to that of tenant for years (/) ; 

( 2 ) Vide sup. p. 266. (c) Co. Litt 65 a, 

(а) As to an estate at wH, «ee (4) Ibid. 66 a. 

0©. Litt. 65 a^57 b. (c) Ibid. 56 b.^ 

(б) Litt. s. 68. if) Ibid. 57. Vide^up. p. 263. 
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but he is understood to be not^liable for waste merely p*er- 
missive (/)* 

[What act does, or does not, amount to a determination 
of the will on either side, has formerly been matter of great 
debate in our courts. But it is now settled, that— ^besides 
the express determination of the kssor’s will, by* declaring 
that the lessee shall hold no longer, which must either be 
made upon the land {g\ or notice must be given to the 
lessee (A) — the exertion of any act of ownership by the 
lessor,] without the lessee’s consent, puts an end to or de- 
termines the estate at will; as, for example, [entering upon 
the premises and cutting timber (i), or taking a distress 
for rent and impounding it thereon (*), or making a feoff- 
ment, or lease for years of the lands to commence imme- 
diately (Z).] And the same consequence will follow [any act 
of desertion by the lessee, as assigning his estate to another, 
which is an aCt inconsistent with such a tenure (iw);] or 
his committing waste (n). Also, [which is instqr omnium, 
the death or outlawry of either lessor or lessee (o),] 

The law is, however, careful [that no sudden determina- 
tion of the will by one party, dhall tend to the manifest and 
unforeseen prejudice of the other. This appears in the 
case of emblements before mentioned ; and, by a parity of 
reason, the les^c, after the determination of the lessor’s 
win, shall have reasonable ingress and egress to fetch 
away his goods and utensils (/?). And, if rent be payable 
quarterly or half-yearly, and tlie lessee determines the will, 
the rent shall be paid to the end of the current quarter or 
hal^year (j'). And, upon the same principle, courts of law 

(/) Sed ll^mett V. MaitUfid, 16 (1) 1 Roll. Abr, 860; Disdale v. 

M«c. a W. 2^. lies, 2 Lev. 88. 

{g) Co. Litt 66 b. (m) Co. Litt. 67 a. 

(A) Hlncbman* 0 . \ Ventr. (») Ibid.; J Walk. Copy h. 611. 

248. (o) Oland’a case, 6 Rep. 116 b ; 

(I) Co. Litt. 56 bi So by carrying Co. Litt. 67 b, 62 b.* 
kWky tt<mt Turner o* Hoe d. Ben- ^ { p) Litt. s. 69. 

nett, 9 H. 8c W.^646. (^) Leighton Theed, 2 Salk. 

(A) Co. Litt. 67 b. 414 ; Highly e. Bulkly, I Sid. 839. 
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[have of kte years leaned much as possible against con- 
struing demises, where no certain term is mentioned, to be 
tenancies at will (r) ; but have rather held them to be 
tenaniisi^s from year to year so long as both partus please^ 
and will not suffer either party to determine the tenancy, 
without reasonable notice to the other ; which reasonable 
notice is now fixed, by general usage, at half a year at 
the least, ending with the current year of the tenancy (5) ; 
though where the tenancy commenced at one of the usual 
quarterly feast days, the half-year may be computed fi’om 
one feast day to another, whether there be 182 daj^s between 
them or not (t). 

This tenancy ^^from year to year,’’ or “by the year,” 
has in modern times almost entirely superseded the old 
tenancy at will, and previdls so much that it may be 
proper to enlarge a little more upon its character. It 
belongs properly to the first species of estate which has 
been noticed in this chapter, viz. the estate for years 5 
though, from the degree of uncertainty to which its dura- 
tion is subject, it partakes also in some measure of the 
nature of an estate at will. • It may be created not only by 
the express agreement of the parties, verbal or written («), 
but also by construction of law. Thus, if a man demise 
laud to another at a yearly rent, no length of time being 
expressed, the law will constnie this as a demise from 
year to year (x). So the law will always imply a tenancy 

(r) But a demise, wherein the in- termine it. 
tention of the parties is evidently to (0 Doe v. Watkins, 7 East, 551 j 
create a tenancy by will, is still so Iloe v. Doe, 6 Bing. 574. 
construed by the courts. (See Doe («) But unless made by deed, the 
V, Cox, 11 Q. B. 122.) rent reserved must be two- thirds of 

(«; See Timmins w. Rawlinson, 8 the improved value of the thing de^ 

Burr, 1603 ,* Right v. Darby, 1 T. R. mised. (29 Car. 2, c. 29, s. 8 ; B8t9 
1 59 ; Doe v. Smith, 5 Ad. & El. 851 ; Viet. c. 1 06, s. 8.) 

Doe V, Station, 1 Mce* & Weis. 695. (a:) See Doe v. Donavan, I Taunt. 

Blackstone (yol. ii. p* 147) remarks 555; Richardson e. Langridge, 4 
that this kind of lease was in use as Taunt. 128; Shirley v. Newman, 1 

long ago as the reign of Henry the Esp. N. P. C. 266 ; Doe t>. Haaell, 

eighth, when half a year's notice ib. 94 ; Wilkiiiscwi vi Hall, 8 Bing, 

seems to have been re^juired to de*- N. C. 508. ^ 
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fipom yearfcto year where land is occupied at an anutial 
rent, and there is no evidence that the occupier’s estate 
is of a different description (y). And the case has beeji 
adjudged to be the same, if a man is let into po^sision 
under a verbal demise for a term of more than three 
years — which,, as already obserred, must now be by 
deed(a^); — for though such a demise will not be effectual 
for the term intended, yet it has been held that the lessee 
must be considered as holding from year to year (a). 

With respect to the duration of the interest, it is to be 
observed, that, as the half-year’s notice to determine the 
estate (or notice to quit as it is called) must always be 
for quitting at the end of some particular year of the 
tenancy (6), a lease ^^from year to year” will necessarily 
confer an estate for one year Certain, at the outset (c) ; and 
if in that, or any succeeding year of the tenancy, more than 
half a year elapse without a notice to quit being given by 
either of the parties, another year certain is thereby con- 
f»tantiy added to that which is in progress. Upon the 
same principle, if the lease be *^for a year, and so from 
year to year,” it will enure as a demise for two years cer- 
tain, at the outset; for at the expiration of the first, 
there is a continuation of the tenancy, which cannot be 
determined by % notice to quit at an earlier period than the 
expiration of the second year {d ). But in other respects the 
law of duration is the same as in the case first supposed. 
It is further to be remarked, that the estate from year to 
year, when once constituted, does not determine (like an 

(f) See Doe d. Lord Crago, 6 

(«) Vide 9U{)i.p, 293. 

(«) See Doei». Bell, 5 T. R. 471 ; 

CUyton tf. Bkkey, 8 T. E, 3 j Lee 
V. Smith, 9 Eiteh. 682 ; Stratton v. 

Pettit, 16 d. B* 482. 

(^) As to the manner of proving 
a notice to 4|uit, ^ee Doe o. Somer- 
ton, 7 Q. 68 ; Stapyltone. dlongii. 


2 £11. & £1. 933. As to the snfH’ 
ciency of a notice to quit, as given 
in particular cases, see Doc d. Lys- 
ter V. Goldwin, 2 Q. B. 143 ; Doe d. 
Bailey o. Foster, 3 C. B. 216. 

(c) See Doe d, Hogg o. Taylor, 1 
Jur. 960; Doe d. Cornwall o. Mat- 
thews, 11 C. B. 675. 

(d) Denn o. Cartwright, 4 East, 32. 
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at will), by an assignfhent of the interest of either of 
itlie parties, or by their death ; but the tenancy will con- 
itinue to exist between one of the parties and the assigns or 
•' repre'Bsiptatives of the other ; or between the assigns or re- 
j presentatives of both parties, (as the case may be,) until 
[duly deteimined by tlienisual notice to quit^^). To which 
it may be added, that though the same law with respect to 
waste, (either voluntary or permissive,) as above laid down 
in the case of a tenant at will, is also applicable in general 
to a tenant from year to year (/), yet where the demise to 
the latter comprises a house, he seems bound to keep it 
in weather-tight condition, and consequently to be an- 
swerable for such permissive waste as may arise by his 
neglect to do 60(5^); — a doctrine which is not understood 
to be applicable to a mere tenant at will* 

HI. An estate at sufferance is where 6ne comes into 
possession of land under a lawful demise, and, after the 
estate demised is ended, wrongfully continues the posses- 
sion (/^). [As if a man takes a lease for a year, and, after 
the year is expired, continues to hold the premises, without 
any fresh leave from the owner of the estate. Or, if a 
man maketh a lease at will, and dies, the estate at will is 
then^by determined; but if the tenant cqjitinueth posses- 
sion, he is tenant at sufferance (i). But no man can be 
tenant at sufferance against the king, to whom no lacIieSf 
or neglect, in not entering and ousting the tenant, is ever 
imputed l)y law ; but his tenant, so holding over, is con- 
sidered as an absolute intruder (J). And in the case of a 
subject, this estate may be destro/ed whenever the true 
owner shall make an actual entry on the lands, and oust 
the tenant; but, before entry, the owner cannot maintain 

(e) See Maddon v. White, 2 T. R.. per Lord Tenterden, Auworth v, 
159; Doe Porter, 3 T. K. IS; ^ Johnspn, 5 Car, & P. 241. 

Buckworth v. Simpson, 5 Tyr» SS4. {^0 Co. Litt. 57 b, 271 a ; 2 lost. 

(/) Vide sup. pp. 295, 296. 134. 

(g) See per Lord Kenyon, Per- (t) Co. Litt. 67 

gupson V, , 2 Esp. N. C. 590; {j} Ibid.; and seen. (4), by Ilarg. 
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f 

[an actions of trespass against •the tenant by suiferance," as 
he might against a stranger (A); and the reason is, because 
the tenant being once in by a la^idul title, the law, (which 
presumes no wrong in any man,) will suppose hin\i^o con- 
tinue upon a title equally lawful, unless the owner of the 
land, by some** public and avowed act, such as entry is, 
will declare his continuance to be tortious, or, in common 
language, uTongful, 

Thus stands the law, with regard to tenants by suffer- 
ance;] and landlords had formerly no remedy In such cases 
but by entry, or an action of ejectment for the land;— fol- 
lowed by an action of trespass for damages; in which the 
tenant was bound only to account for the profits of the 
land so by him detained. [Cut now, by statute 4 Geo. II. 
c. 28, in case any tenant fpr life or years, or other person 
claiming under or by collusion with such tenant, shall wil- 
fully (Z) hold oVer after the determination of the term, and 
after demand made and notice in writing given, by him to 
whom the remainder or reversion of the premises shall 
belong (m ), for delivering the possession thereof ; such person , 
so holding over or keeping the other out of possession, 
shall pay, for the time he detains the lands, at the rate of 
double their yearly value. And by statute 11 Geo. II. 
c. 19, in case any tenant, having power to determine his 
lease, shall give notice of his intention to quit the premises, 
and shall not deliver up the possession at the time con- 
tained in such notice, he shall thenceforth pay double his 
former rent for such time j^s he continues in possession (n).] 

To give landlords, also, avS against their tenants holding 

A>. 

(^) TreveIH$!i t>. Andrew, 5 Mod. Messenger e. Armstrong, 1 T. R. 
S84. 53 1 Page v. Moore, 15 Q. B. 684, 

(l) See Swinfbn v. Bacon, 6 H. & Where the tenant holds over, and an 

184. ejectment is brought, he may be 

(m) See Blatchfbrd, app. v. Cole,^.; compelled in some cases to find 

tesp., 5 C* B. (N-P S.)514. sureties for payment of the costs 

’ ! (n) As to these statutes, See also imd damages. (See 15 & 16 Viet. c. 
'Cp. Litt, hy 57 h, n. <2)i 76, s. 213.) 

Bpulsby NevinSTi ^ 314,‘ 
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ov5r, the option (where the ’property is of small value) of 
a more cheap and speedy remedy than the formal one of 
an^^^ctment in one of the superior courts (o), it is x>ro- 
videa^^\y 1 & 2 Viet. c. 74 (^), that where a tenant has 
held at will, or for a terra not exceeding seven years, 
without rent, or at a lent not exceeding ^ihe rate of £.20 
per annum; and such tenant, or the i)erson occupying 
under him, shall fail to deliver up possession after Ixis in- 
terest has ended, or been duly determined by notice to 
quit or otherwise; his landlord (or any of his landlords, 
where there are several) may proceed, after giving written 
notice of the intention to do so, to recover possession by 
a summary proceeding before any two justices of the peace 
assembled in petty sessions for the district ; who are autho- 
rized (unless reasonable cause is shown against it by the 
tenant) to issue their warrant ft)r possession accordingly. 
But where the person obtaining the warraiTt has no lawful 
right to the possession, the act of obtaining it is to be 
deemed a trespass ; and execution of the warrant is in every 
case to be stayed if the tenant shall give security to bring 
an action to try the right, and to pay all the costs thereof 
in the event of judgment being given against him. More- 
over, by 19 & 20 Viet. c. 108, s. 50, it is now enacted, 
that if the term and interest of the tenaj^t of any coi*po- 
real hereditamcnt^wherc the value of the premises or the 
rent payable in respect of such tenancy shall not have ex- 
ceeded £50 per annum, and upon which no fine or pre- 
mium have been paid — shall have expired or been duly 
determined by a legal notice to quit, and the tenant or 
any person holding or claiming through him shall neglect 
or refixse to deliver up possession accordingly, the landlord 

(o) As to ejectment, vide post, As to recovering possession of pre- 

bk. V, c. XI. raises within the wetropulUan di&» 

ip) Sed 5ones v. Chapman, 14 trict, see 3 & 4 Viet c. 84, ».13; 
Mee. & W. 124; Delaney v. Fox, 11 & 12 Viet. c. 43, s. 34; Edwards 

1 C. B. (N. S.) 166 ; Rees, app., v* Hodges, 13 C. B. 477. 

Davies, resp., 4 C. B. (N. S.) 66, 
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may enter plaint in the couhty court of the district (y), 
either against such tenant or such other person as afore- 
said; and, after judgment given in his favour, obtain p^s- 
session through the high bailiff of the court, tcy whom 
a warrant may be issued for that purpose by the regis- 
trar (r). 

We may conclude the present chapter with this remark, 
that in the case of a lease for years, as well as that of a 
lease for life, or gift in tail, a tenure of the imperfect 
kind is created between the lessor and the lessee («); and 
the latter holds of the former by the nominal obligation of 
fealty> and by such services as are reserved ; but that it is 
otherwise as ,to a tenant' at will or at sufferance, from 
neither of whom is anj*^ fealty due. The reason assigned 
as to the tenant at will, is, that he hath not any sure 
estate” (Oi tenant at sufferance, he is not 

considered, in strictness, as having any estate at all, but a 
mere ** possession without privity” (w). 

(q) As to the district county (t) Co. Litt 03 a, 93 b; 63 a, 

courts, vide post, bk. v« c. iv. 68 b, n. (5), by Harg. ; see Denn 

(r) There is a former provision b. Fearnside, 1 Wils. 176. ITiere is 
nearly to the same effect in 9 & 10 an exception to this, however, in the 
Yiot. c. 95, s. 122, as to which see case of copyhold, which is a species 
Jones V. Oweh, 5 D. & L. 669 ; of estate at will ; for fealty is due 
Ellis ew Peachey, ib.o675; Banks o. 'from a 9 opyhol(lcr* (though* 
Bebbeck, 2 L., M. & P. 452 ; Har- as of course) on his admittance, 
ringtonv. Ramsay, S £xch. 879 ; 2 (Co. Litt. ubisup.) 

Ell. & Bl. 669. (w) Co. Litt 270 b. 

{a) Vide enp. p. 252, 
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CHAPTER VI. 

OP ESTATES UPON CONDITION. 


[Besides the several divisions Of estates, in point of inte- 
rest, which we have considered in the three preceding 
chapters, there is also another species still remaining, 
which is called an estate upon condition (o)*; being such 
whose existence depends upon the happening or not hap- 
pening of some uncertain event, whereby the estate may 
be either originally created, or enlarged,* or finally de- 
feated (6). And these conditional estates have been re- 
served tiU last, because they are indeed more properly 
qualifications of other estates, than a distinct species of 
themselves; seeing that any quantity of interest — a fee, 
a freehold, or a term of years — ^may depend upon these 
provisional restricti6ns. Estates then upon* condition, thus 
understood, jire of two sorts: 1. Estates^upon condition 
implied: 2. Estates upon condition expressed: under which 
last may be included, 3. Estates held in vadio, gage^ or^ 
pledge: 4. Estates by statute merchant or statute staple: 
5. Estates, held by elegiL ^ 

I. Estates upon condition implied in law, are where a 
grant of an estate has a condition annexed to it inseparably 
fi:om its essence and constitution, although no condition be 
expressed in words. As if a grant be made to a man of an 

ojffice”^ generally, without adding other words (c), the law 

(a) As to this estate, vide Co* Litt ford^s case, 8 Rep. 78 b. 

201 a — 237 a. (c) As to offices, see Gen. Ind. 

{h) Co. Litt, 201 a ; Lord Staf- in tiU Office.” » 
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[tacitly annexes hereto a secret* condition, that the grantee 
shall duly execute his office {d) ; on breach of which con- 
dition it is lawful for the grantor, or his heirs, to oust him, 
and grant it to another person (e). Franchises” aiso, or 
regal privileges in the hands of a subject, are held to be 
granted on the same condition of making a pro^r use of 
them ; and therefore they may be lost and forfeited, like 
offices, either by abuse or by neglect( /). 

Upon the same principle proceed all tlie forfeitures which 
are given by law, of life estates and others, for any acts 
done by the tenant himself, that are incompatible with the 
estate which he holds. As if tenant for life or years enfeoff 
a stranger in fee simple]: this, the common law^ as 
we shall see hereafter (^), [was a forfeiture of their several 
estates; being a breach of the condition which the law 
annexes thereto, viz. that the tenants sliall not attempt 
to create a greater estate than they themselves are entitled 
to(A). 

II* An estate pn condition expressed in the grant itself] 
is of two kinds. The first is '[where an estate is granted 
— pither^ifi fee simple or otherwise — with an expressed qua- 
lificatj&^I^J^nexed, whereby the estate granted shall either 
comtnpiiic>e^ be enlarged, or be defeated, upon performance 
or breach of such qualification or condition (i),] which is 
described in the books as a condition in deed{j). [These 
conditions are therefore either precedent or subsequent. 
Precedent” are such as must happen or be performed 

(d) Litt. s* 878 ; see Bartlett v. commencement of estates upon con- 

powneSi 8 Barn. & Cress. 619. dition, see Co. Litt. 216 a— 218 b ; 

(e) Litt. 8. 378. as to their enlargement on condition, 

(/) Earl of Shrewsbury's case, 9 Lord Stafford's case, 8 Rep. 71; 

Rep. 60, As to franchises, vide post, Fearne, by Butler, 279, 9tb ed. ; as 
c. Xxut. , to their defeasance on cbndition, Co. 

(s) Vide post, p. 316, Litt. 214 b, 216 a* ‘As to estates 

, (Ik) Co. Litt 216 a; sed Vide 8 & devistd on condition, Sugden on 
9 Viet c. 106, s. 4, et post, ubi sop. Powers, vol. i. p. 122 (7tb ed). 

, (f) Co. Litt 2ftl a. As to tlie (j) Co. Litt* 201 a. 
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[beTore the estate can vest or be enlarged: sifl^sequent” 
are such, by the failizre or non-performance of which an 
est§jj^already vested may be defeated.] Thus, [if a man 
grant to his lessee for years, that upon payment of a hun- 
dred marks within the term ho shall have the fee, this is a 
condition precedent, and the fee simple passeth not till 
hundred marks be paid (k). But if a man grant an estate 
in fee simple, reserving to himself and his heirs a certain 
rent, and that, if such rent l>e not paid at the times limited, 
it shall be la^vful for him and his heirs to re-enter and avoid 
the estate: in this case the grantee and his heirs Piave an 
estate upon condition subsequent ; which is defeasible, if the 
condition be not strictly performed (/).] But secondly, 
estates on condition expressed in the grant may be created 
not only by a condition in deed, but by a conditional 
limitation{m)\ which is, where an estate is so expressly 
defined and limited by the words of its creation, that it 
cannot endure for any longer time than till the contingency 
happens, upon which the estate is to fall. To this class may 
be refeired all base foes, and fees simple conditional at the 
common law (w). Thus [an estate to a man and liis heirs, 
tenants of the manor of Dale^ is an estate on condition that 
he aTid his heirs continue tenants of that manor. And so, 
if a personal annuit|r be granted at this da^ to a man and 
bhe heirs of his bo^y; as this is no tenement mthin the 
statute of Westminster the Second, it remains, as at com- 
mon law, a fee-simple on condition that the grantee has 


{k) Co. Litt/217b; Lord Staf- 
brd’s case, 8 Rep. 73 b. 

(/) Litt. 8. 325. 

(?n) Co, Litt. 234f b j see Mary 
Portington’s case, 10 Rep. 40 b; 
H b. The term used by Lord Coke 
s simply " a- limitation.*’ Rut as 
‘ limitation ** is prdinarily used to 
jxpress a more general idea (viz. the 
iefinition or circumscription in any 
jonveyance, of the interest which the 
prantee is intended to take), the term 
VOL. I. 


• • 

“ conditional limitation" better ex- 
presses the idea in the text, and is 
frequently adopted for that purpose 
(as in 1 Sand. Us. 149, 2nd cd.) It is 
right, however, to apprise the student 
that this term is used by diderent 
writers. in different senses; see I 
Sand. Uses, 149, 2nd edl ; Featde, 
by Butler, 10, n. (ft), 9th ed. ; Oilb, 
Us. by Sug(L 178. 

(n) Vide sup, p. 243. 


X 
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[heirs of his body. Upon tfie same principle dep^d^all 
the determinable estates of jfreehold, mentioned in . 
fourth chapter: as durante viduiiaU^ &c.: these are estafes 
upon condition that the grantees do not marry, and the 
lihe(o).] 

‘Between conditional limitations and estates ’depending 
on condition subsequent, (though bearing, on the whole, 
considerable resemblance to each other,) there is this differ- 
ence — diat [when land is granted to a man, so long as he is 
parson of Dale, or while he continues unmarried, or until 
out of the renjs and profits he shall have made 500Z. and 
the like; in such case the estate determines^ as soon as 
the contingency happens, (when he ceases to be parson, 
marries a wife, or has received the 500/.^) and the next 
subsequent estate, which de]3ends upon such determination, 
becomes imnaediately vested, without any act to be done 
by him who is next in expectancy; btit when an estate is 
strictly speaking upon condition in deed (as if granted ex^ 
pressly upon condition to be void upon the payment of 40/. 
.by the grantor, or so that the ^ntee continues unmarried, 
or provided he goes to York, &c.) the law permits it to 
endure beyond the time when such contingency happens, 
unless the grantor or his heirs ‘take advantage of the breach 
of the conditifin, and make an entry in order to avoid the 
estate (p).] As to the necessity of entry, however, there is 
a diversity (says Lord Coke) between a condition annexed 
to a freehold and a condition annexed to a lease for years (y ). 
Thus, if a lease for years^be made on condition tbat, if the 
lessee goes not to Koine before such a day, the lease shall 
Ite void, the lease is ipso facto void upon the breach of the 
condition, without any entry by the lessor; but if the 

(o) Vide sup, p, 261. the condition, eee Brooke v, Spong. 

(p) Litt 9, 847, Ml t «tat. 82 15Mee, & W. 153, « 

HeUf 8, c. 84; Maty Portington*s (9) As to re-entry by a lessor on 
case, 10 Rep, 40 b, 41 b ; Avelyn breach of condition, see Roberts v. 
V. Ward, 1 Ves. sen. 420, As to the Havey, 4 Barn. & AdoL 664 ; Hill 
party <m whoAi lies the onuf pro^ e. Ketnpshalb 7 C* B. 075. 
hmdi with respect to the bwach of 
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lease had been for life, an entry would have been necessary 
%fore it could have been defeated (r). 

^The right of entry on breach of a condition subsequent, 
. cannot be reserved in favour of a stranger, but only of the 
grantor or hia heirs : and on entry by him or them, after 
breach, the effect is to defeat altogether the estate which 
had before passed to the grantee ; so that the grantor or 
his heirs are in as of their former seisin (s). It was also 
the rule of the common law, that the right of entry could 
not be assigned in any case to a stranger {t), ^o that if a 
man had made a lease for life, reserving a rent, with proviso 
for re-entiy' in case of non-payment, and the lessor granted 
over his reversionary estate to another, the latter could 
take no benefit from the condition (w); But by statute 
32 Hon. VIIL c. 34 (u), the law in this respect is altered, 
and the grantee of the reversion, upon a lease for life or 
years, shall have the same benefit of a condition, in case 
of a *subsequent bi'each, as the grantor himself would have 
had, — provided that such condition relates to the pajnnent 
of rent, the restriction fom waste, or other like object 
tending to the benefit of the reversionary interest (a:). And 
witli respect to conditional limitations^ a stranger may in 
all (‘ases take advantage of these, even b^ the common 
law. Thus, if a man raake a lease until J . S. shall return 
fi-om Rome, and afterwards grant the reversion over to 

(r) Co. Liu, 214 b. As to the Simpson, 5 Tyrw. 354; Staaden v. 

nature of the, entry required, see Cbjrismas and another, 10 Q. B. 135 

l)oe V, Pritchard, 5 Barn, k Adol. Wright v. Burroughes, ^ C. B. 685. 
705. It may be observed here, that a right 

(« ) Fearne, by Butler, 381, n, (c), of entry wliich has actually accrued to 
9th ed. As to the ‘ri|hts of the the lessor, &c., for a condition broken, 
grantor or his heirs on re-entry, in seems not to be assignable under 8 & 

respect of the emhlementSj see Davis 9 Viet. c. 100, s. C, so as to allow the 

t». Eyton, 7 Bing. 154. assignee of the reversion to recover 

{^) Litt. s, 347« possession of the premises by reasbn 

(u) Co. Litt 215 a. thereof. (See Hunt v. Remnanti 9 

(e) As to this statute, see Thursby Exeb. 635.) ’ 

Plant, 1 Saund. by Wms. 237, and (ar) Co. Litt 2C5l»j 1 Saund. by 

the notes thereto; Buckworth a. Wms* 287, n. (16). ^ 

X 2 



308 BK.ll. OF BIGHTS OP PEOPERTT.— PT.I. THINGS BEAL. 

another, such grantee, on the return of J. S. fioln Borne, 
shall be entitled to enter, — ^the interest of the lessee being 
then deteimined by the terms of the limitation itself (y). 

In all instances of estates upon express condition, it 
is to be observed, that so long as the condition [remains 
unbroken, the grantee may have an estate of freehold, pro- 
vided the estate upon which such condition is annexed be 
in itself of a freehold nature : as if the original grant ex- 
press either an estate of inheritance or for life ; or no estate 
at all, which is constructively an estate for life. For the 
breach of these conations being contingent and uncertain, 
this uncertainty preserves the freehold («); because the 
estate is capable to last for ever, or at least for the life of 
the tenant, supposing the condition to remain unbroken. 
But where the estate is at the utmost a chattel interest, 
which must determine at a time certain, and may deter- 
mine sooner (as a grant for ninety-nine years, provided 
A., B. and C., or the survivor of them, shall so long live), 
this stiU continues a mere chattel, and is not by reason of 
such its uncertainty ranked among estates of freehold. 

These express conditions are void, if they be impossibl 
at the time of their creation, or afterwards become impos- 
sible by the act of God or the act of the feoffor himself ; 
or if they he eoniroary to law, or repugnant to the hatiue of 
the estate. In any of which cases, if they be conditions 
subsequent, that is, to be performed after the estate is vested, 
the estate shall become absolute in the tenant. As, if a 
feoftinent be made to a man in fee-simple, on condition 
that Tmless he goes to Rome in twenty-four hours, or 
unless he marries with Jane S. by such a day (within 
which time the woman dies, or the feoffor marries her 
hims^) ; or unless he kills another ; or in case he alienes 
in fee : thftt then and in any of such cases the estate shall 
be vacated and determined : here the condition is void, 
imd the estate made absolute in the feoffee. For he hath 

(y) Co. Lite 214 b; Mary Por- (*) CaLitt. 42 a. 
cue, 10 lUy. 42. 
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[by the grant the estate vested in him, which shall not be 
defeated afterwards by a condition either impossible, ille- 
gal, or repugnant (a). But if the condition be precedent 
or to be performed before the estate vests, as a grant to 
a man that, if he Idlis another or goes to Borne in a day, 
he shall have an estate in fee ; here, the void condition 
being precedent, the estate which depends thereon is also 
void, and the grantee shall take nothing by the grant ; for 
he hath no estate until the condition be performed (ft).] 

On the other hand, even where the condition is valid 
and capable of being enforced, it is also capable of being 
waived by the grantor at his pleasure (c) ; and as the law 
always leans against forfeitures (d), it will consider him as 
having waived his right to enter for breach of a condition 
subsequent, if, after notice of the breach committed, he 
does any act inconsistent with an intention to avail himself 
of the forfeiture. Thus, if a lease be made with a proviso 
that, in the event of the lessee^s assigning his interest, the 
lessor shall be at liberty to enter on the land demised, as 
of his former estate 5 he will nevertheless not be entitled to 
enter, if, after an assignment made, he accepts rent from 
the assignee (e). 

(rt) Co. Litt, 206 a ; Mary Por- 
tington’s case, 10 Rep. 42; see 
judgment of Parke, B., in Doe ». 

Eyre, 6 C. B. 744. 

(6) Co. Litt. 206 a. See Shrews- 
bury V, Scott, 6 C. B. (N. S.) 179. 

(c) Co. Litt. 218 a. By 23 & 24 
Viet, c. 38, 6. 6, where any actual 
waiver of the benefit of any covenant 
or condition in a lease is proved to 
have taken place in a particular in- 
stance, it shall not be assumed to 
extend to apy breach other than 
that to which *such waiver specially 
relates, nor to b*e a general waiver 
of the benefit of such covenant or 
condition, unless an intention to that 
effect shall appear. 


(d) Co. Litt. J06 b ; Clay v. Bow- 
ler, 6 Ad. & El. 403, n. 

(a) See Co. Litt 211 b; Doe d. 
Nash V. Birch, 1 Mee. & W. 402 ; 
Doe V, Lewis, 3 Ad. 8c £U. 277 ; 
Hartshorne v. Watson, 4 Bing. N. C. 
1?8; Doev. Rees, ib. 384* As to 
forfeiture or right of entry for breach 
of condition or covenant in a lease 
relating to not assigning (or doing 
other act) without Hcencot or for 
breach of condition or covenant re- 
lative to the payment qfrentt or the 
insurance of the premises, see 13 & 
16 Viet 0 * 76, s. 210 j 22 & 23 Viet 
c. 33, ss. 1-^, 4^9 s 23 & 24 Viet, 
c. 126, S8. 1, 2* • 
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Th€ire afire some estates defeasible upon condil^on sub- 
sequent, that require a more particular notice^ Sucb are, 

III* [Estates held i» in g€ig€^ or pledge: which 
are of two kinds, vivum vadium^ ox Ihdiig pledge; and 
mottuum vadium^ dead pledge, or mortgage. 

Vivum vadiumy or living pledge,] a tenn rarely or never 
occurring in practice, [is when a man borrows a sum 
(suppose 200/.) of another; and grants him an estate, as 
of 20/, per annumy to hold tiU the rents and profits shall 
repay the sum so borrowed. This is an estate conditioned 
to be void, as man i^such sum is raised. And in this case 
the land or pledge is said to be living : it subsists, and sur- 
vives the debt; and, immediately on the discharge of that, 
results back to the borrower (/), But rnortmm vadiumy a 
dead pledge, or mortgage (which is much more common 
than the other), is where a man borrows of another a 
specific sum (e.g,y 2001), and grants him an estate on 
condition that if he, the mortgagor, shall repay the mort- 
gagee the said gum of 200/,] or, as is more usual, the said 
sum of 200/., with interest at such a rate, [on a ceiiain 
day mentioned in the deed, that then the mortgagor may 
re-enter on the estate so granted in pledge ; or, as is now 
the more usual way, that then the mortgagee shall rc- 
convey tlie estate to the mortgagor: in this case, the 
land, which is so put in pledge, is by law, in case of non- 
payment at the time limited, for ever dead and gone from 
the mortgagor ; and the iQortgagce^s estate in lands is 
then no longer conditional, but absolute : but so long as 
it continues conditional, that is, between the time of lend- 
ing the imoney and the time allotted for payment, the 
mortgagee is caUpd tenant in mortgage (^).] 

(/) Co. LUt* a; ftea Fenv^ick amad that a mere deposit of title- 
lteed» 1 Meriv, na As to molt ^ deeds without conveyance wiil 
gaife of a pmomt nee Ploiy amotint to a moftgage in contem^ 

0. Denny, 7 E^dii, dSl, phtion Of a court of equity* (See 

(p) ipay be ob** nus^ell v, Russell, 1 Cro. C, C, 26^.) 
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As soon as the estate is (^refited, the mortgagee, in the 
absence df any stipulation to the 'contrsw^ might imme- 
tiiately enter on the lands, but would jb®' Wtmd to restore 
them upon performance of the (^ndition by payment of the 
mortgage-money at the day limited: and therefore it is 
usual to insert a provision that the mortgagor shall hold the 
land till the day assigned for payment; but in case of 
failure to pay at that period, the mortgagee is then entitled 
to enter and take possession, without any possibility at 
the common law of being afterwards evicted by the mort- 
gagor (A). The mortgagee, however, is not permitted to avail 
himself of the forfeiture, to any extent beyond what is 
necessary for the satisfaction of his reasonable claims. For 
here [the courts of equity interpose; and though a mort- 
gage be thus forfeited, and the estate absolutely vested in 
the mortgagee at the common laWy yet they will allow the 
mortgagor to recall or redeem his estate, paying to the 
mortgagee his principal, interest and expenses (i) ; for other- 
wise, in strictness of law, an estate worth 1000/. might be 
forfeited for non-payment of 100/. or a less sum.] It is, 
however, provided by a statiffce of modem date, 3 & 4 Will. 
IV. c. 27, s. 28, that the mortgagor shall not be entitled to 
redeem but witfiin twenty years next after the time that the 
mmtgagee shall obtain possession; unless im the mean time 
an acknowledgment in writing shall have been given by 
the mortgagee of the right of the mortgagor, in which case 

(h) See Doe V. Giles, 5 Bing. 421 ; mortgagor subsequently to the xnort* 
Doe V. CadwaHader, 2 Barn. & Adol. gtl|ge, and without the privity of the 
473 i Thunder v, Bdcher, 3 East, 449 ; mortgagee, he may be ejected.' See 
Doe f>. Maisey, 8 Barn. & Cress. 767 ; the cases above cited. 

Partington v» Woodcock, 6 Ad. & El. (») But if the money be not repaid 

695. It is supposed in the text that by the day assigned,' and the Inort^' 
there is no tenant in possession, under gagee has neither demanded, nor 
a lease prior tq the mortgage. If there taken any steps to compel, payment, 
be, his possession cannot of course be he is entitled to receive six calendar 
disturbed j but tie may be compelled montW notice in writing before tht' 
to pay over his rents to the mort-* mortgage can be paid ojf£ SeeShrap* 
gagee. If there be a tenant in pos^ well o. Blake, 2 Eg. Ca. Ab. iu UL 
session under a lease granted by the Mortgage, pi 34., * ^ 
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the power* of redemption is limited to a period of tweyity 
years from such acknolvledgment* And, in favour of a 
mortgagee who has not obtained possession, it is exiacted" 
by 7 Will. IV. & 1 Viet. c. 28, that it shall be lawftil for 
any person, entitled to or claiming under any mortgage of 
lai^l^ being land within the meaning of 3 & 4 Will. IV. c. 
27, to make an entry or bring an action at law or suit in 
equity to recover the same, (although more than twenty 
years may have elapsed since his right so to do shall have 
first accrued,) within twenty years next after the last pay- 
ment of any part of the principal or interest secured by 
such mortgage(/)* 

The reasonable advantage above referred to, [allowed to 
mortgagors,, is called the eqmty of redemption{n')(] and the 
mortgagor may avail himself of it by filing a ^^bill to 
redeem” (as it is called) in a court of equity. If the 
mortgagee be mot in possession, the bill merely calls upon 
him for a reconveyance (wi), on payment of principal, 
interest, and costs of suit: but as against a mortgagee 
who has obtained possession, such a bill prays that an 
account may be taken of all ^ the rents and profits on the 
one hand, and of the principal, interest, and costs on the 
other; and that, on payment of what may appear due on 
such account,’ % reconveyance may be made,^and the pos- 
session of the premises restored (w). [On the other hand, 

il) See Doe rf. Palmer Eyre, observed that, during the continuance 
XJ Q. B. 366. of the equity of redemption, the Court 

( im ) In certain’eases of accidental of Chancery regards the mortgagor 
or formal difficulty in obtaining^'a aa the owner of the, aame estate as he 
reconveyance^ (as where the mort- had in the lands before the mort- 
gagee has died intestate and without gage, subject only to*the debt thereby 
an heir,) the Court of Chancery is created: and one consequence of this 
empowered to make an order havii:^ doctrine is, that, on the death of 
the eiffect of a reconveyance. See the mortgagor, the mortgaged estate 
13 & H Viet. 0 . 60, for consolidating comes to the devisee or heir encum- 
atid amending the laws relating to bered with this debt By 17 & 18 
the conveyance and transfer of real Viet. c. 113, the estate so encum- 
and personal property, vested iti bered and devised or descending is, 
mortgageiw and tmstees. in the absence of an expressed in- 

(jH'fljnay be here incidentally tention to the contrajy on the part 
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[the mortgagee may, where^his debt remains nnpaid] for 
more than a reasonable time after 'the time agreed on, file 
\ bill of foreclosure” in the Com*t of Chancery, calling 
upon the mortgagor [to redeem his estate presently, or in 
default thereof to be for ever foreclosed from redeeming 
the same;- that is, to lose his equity of redemption with- 
out possibility of recall (o). And also, in some cases of 
fraudulent mortgages (p),] such as twice mortgaging the 
same lands without giving notice of the mortgage already 
effected (y), [the fraudulent mortgagor forfeits all equity of 
redemption whatsoever.] The mortgagee may also bring 
the estate to sale in satisfaction of his debt, (paying over 
the surj)lu8 proceeds, if any, to the mortgagor,) even 
without resorting to the authority of a coimt of equity, 
provided the security be taken (as is now the usual practice) 
in such form as to authorize that coimse of proceeding; 
and even if no power of sale be conferred by the terms of 
the instrument, he may still bring the estate to sale in 
such manner as is provided by the recent act of 23 & 24 
Viet. c. 145 (r). 

It is further to be observed, that where no suit is pend- 
ing in any court of equity, either for redemption on the one 
hand or foreclosure on the other, but the mortgagee at- 
tempts . to obtain possession by bringings an action of 

of the mortgagor, charged with such 638 ; Wilmot v* Pike, 5 Hare, 14.) 
debt. Before this Act, in the ab- But preference is giveu, to a certain 
scnce of an expressed intention, the extent, to the mortgagee in posses’^ 
personal estate of the deceased mort- sion of the legal estate i fGoddard v. 
gagorwas prirfiarily liable. Cdmplin, 1 Cha. Ca. 119.) 

(o) As to the power of the Court (r) By this Act a mortgagee has 
of Chancery to direct, in such suit, a now several powers as incident to 
mk qf the property instead of a tore- his estate, though not in form con- 
closure, see 18 & 16 Viet, c. 86, s. 48. ferred by the deed. These relate to 

(p) See stat. 4 fit 5 W. & M. c. 16. the selling, &c., the insuring against 

{q) In cases where the land is fire, and the appointment of a 

mortgaged to several persons, each ceiwr, who shall receive the rents 
ignorant of the other incumbrances, and profits as agent of the person 
the maxim qu% prior est tempore, entitled to the property, subject to 
potior est jure^ prevails, as the general the charge. Sects. Jl 1—24. 

rule. (See Jones v* Jones, 8 Sira. 



314 BK.II. OP RIGHTS OP PROPERTY.— PT. I, THINGS REAL. 


ejectment #in one of the courts of the common law, sach 
court is invested, by statute, with the power of exer- 
cising a species of ^uitable interference; for if the mort-. 
gagor still possesses the equitable right of redemption, 
he is enabled by 7 Geo. IL o. 20, and 15 & 16 Viet. c. 76, 
s. ?19, to apply to the common law court for relief; and 
that com-t will accordingly compel the mortgagee to stay 
his proceedings, and to execute a reconveyance, upon pay- 
ment of principal, interest and costs, to be computed by it s 
officer ( 5 ). 

The state of the law, as above explained, with respect 
to mortgages, aifbrds the reader an example of the dis- 
tinction referred to in a former place between legal and 
equitable estate (^). In the courts of common law, the 
ownership of the land, as we have seen, is considered as 
absolutely vested, upon the non-payment of the money 
advanced, in the mortgagee. The courts of equity, on the 
other hand, hold the mortgagor to be the true owner until 
a foreclosure takes place (««). There exists therefore, in 
respect of the same subject-matter, a legal and an equitable 
estate; the former being vested in the mortgagee, the latter 
in the mortgagor. 

IV. [A fomfh species of estates, defeasible on condition, 
are those held by statute merchant and statute staple (v ) ; 
which are very nearly related to the vivum vadium before 
nmntioned, or estate held till the profits thereof shall 
discharge a debt liquidated or ascertained. For both 
the statute merchant and statute staple are securities for 


(#} Se« GooStitle v. Pope. 7 T. R. 
1$5; Doe 0 . Roe, 4 Taunt. SS7; 
Doe 0 . Steele, I Dowl. S59; Hurd 
o. Clifton, 4 Ad. & £1. 8!4j Sutton 
«. RawUnga, 8 Enolt. 407 ; Filbee v. 
Hopkins, 6 Dow. # L* $64 ; Doe ». 
Douch, ibid. 270 ; Corder e. Morgan, 
18Ve».344. ^ 

(<) Vide sup. p.236 ; 1 Sand. Cs. 


203, 2nd ed« 

(w) Cashborn Scarfe, 7 Vin. Ab. 
166 j 2 Eq. Ca. Ab. 728, S. C. and 
see Amherst v. Dawlin^, 2 Vern. 401 . 

(t?) As to these estates, see 2 Inst. 
322 ; 2 Saund. hf \V'ms. 69 c, n. (3); 
Reeves's Hist. Eng. Law, vol. ti. pp. 
161, 393, 
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[mtooy; the one entered init) before the chief magistrate 
of some trading town, pursuant to the statute 13 Edw. I. 
J)e mercaloriiusy and thence called a statute merchant: the 
other pursuant to the statute 27 Edw. HI. c. 9, before the 
mayor of the staple that is to say, the grand mart for 
the principal commodities or manufactures of the kingdom^ 
formerly held by act of parliament in certain trading 
towns ; fi’om wdicnce this security is called a statute staple. 
They are both securities for debts acknowledged to be 
due ; and originally permitted only among traders, for the 
benefit of commerce ; whereby not only the body of the 
debtor may be imprisoned, and his goods seized in satis- 
faction of the debt, but also his lands may be delivered to 
the creditor, till out of the rents and profits of them- the 
del)t may be satisfied ; and, during such time as the cre- 
ditor so holds the lands, he is tenant by statute mer- 
chant or statute staple. There is also a sifhilar security, 
the recognizance in the nature of a statute staple, acknow- 
ledged before either of the chief justices, or (out .of term) 
befoi’c their substitutes, the mayor of the staple at West- 
minster and the recorder of Eondon ; whereby the benefit 
of this mercantile transaction is extended to all the king’s 
Ksul)je(*t s in general, by virtue of the statute 23 Hen. VIll* 
c. 6, (amended by 8 Geo. L c. 25,) which direct such re- 
cognizances CO be enrolled and certified into chancery. 
But these, by the statute of frauds, 29 Car, II. e. 3, are 
only binding upon the lands in the hands of bond fide pur- 
chasers, froni the day of their emolment, which is ordered 
to be marked on the record.] 

All these securities, however, by statute staple, statute 
merchant, and recognizances in the nature of a statute 
sta})le, arc now fallen into disuse (at); having been long 

(x) It has*^been remarked (see to irtcur, in certain cases, the seme 
Burt. Compend.^ 298) that the law liability as {f they were bound in a 
relative to statute staple is still so statute staple. As to the statutes 
far of practical importance, that by just cited, see also Regina ». Ellis, 
33 Hen. 8, c. 39, and 18 Eli^. c. 4, 4 Each. 652. • 

persons indebted to the crown are 
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ago superseded by other mofe convenient and efBcacfous 
remedies, devised by £he law in modem times for the 
benefit of creditors, especially by the statutes relative to 
bankrupts (y). 

oV. [Another similar conditional estate created by opera- 
tion of law, for security and satisfaction of debts, is called, 
an estate of ehgit. What an elegit is, and why so called, 
will be fully explained in a subsequent part of this work {z). 
At present it may be sufficient to mention that it is the 
name of a wt, founded on the statute of Westminster 
the second (tt),] by which, after a plaintiff or defendant 
has obtained judgment in an action, the sheriff gives him 
possession of the lands ^nd tenements of the opposite 
party, to be occupied and enjoyed until the money due on 
such judgment is folly paid; [and during tibe time he so 
holds them, he is called tenant by elegit It is easy to 
observe that this is also a mere conditional estate, defea- 
sible as soon as the judgment debt is levied (6).*] And by 
this writ, at one period, only one half of the lands and tene- 
ments of the judgment debtor^could be seized in execution. 
For as the general right which a man possessed of aliening 
his lands by his own act did not (as is commonly suj)- 
poeed) extendy at the time of the pasvsing of the statute of 
Westminster the second, to the whole of his lands (c), that 
statute permitted them to be only partially affected by the 
inxKjess of law for hie ordinary debts; though on the other 
hand, by the statiite De tgercatoribtis, passed ip the same 
year(rf), the whole of a man’s lands were liable to l)o 

(^) A« to tbe IftW bankruptcy, (e) WnghCs Ten. 154; Black* 
vide post, bk. ii. pt# ii. c. vi. stone says, that before the statute 

(«) VidO post, bk* V. €. X. of Quia mptores, 18 Edw. 1, c. 1, 

(if) 13 Edw. 1, e. la. 3ee2 8auiid. it is generally thought that the 
by a, n. (1) j TReeyes’s Hist. “ proprietor of lands was enabled to 

Law, vol it p* 187. ” alienate no more than a moiety of 

(h) Higbton V, Gr^nvil, 2 Vent. ** them.*’— 2 Bl. Com. p. 161* 

327 ; Price e. yatbeyi 8 Barn. & (d) 13 Edw. 1. 

733. 
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pledged in a statute merchant, for a debt contracted in 
trade. So much more readily did the feudal restraint on 
alienation yield to considerations of a commercial kind,’ 
than to any others. And such continued to be the state 
of the law as to the writ of elegit, until the modem statute 
1 & 2 Viet. c. 110 ; wliich for the first time enabled the 
judgment creditor to seize by that writ the whole of the 
judgment debtor’s lands and tenements (c). 

We diall conclude our notice of the tenants by statute 
merchant, statute staple, and elegit, with this remark, that 
though they are said to hold ut liberum tenementum imtil 
their debts are paid, yet are their estates no freeholds, but 
chattels, and pass to the personal representaHve{f) : [which 
is probably owing to this : that, being a security and remedy 
provided for personal debts due to the deceased, to which 
debts the executor is entitled, the law has therefore thus 
directed their succession; as judging it reasonable, from a 
principle of natural equity, that the security and remedy 
should be vested in those to whom the debts, if recovered, 
would belong. For, upon the same principle, if lands be 
devised to a man’s executor, until out of their profits the 
debts due from the testator be discharged; this interest 
in the lands shall be a chattel interest, and on the death 
of such executor shall go to his executors(p) : because, they, 
being liable to pay the original testator’s debts, so for as 
his assets will extend, are in reason entitled to possess 
that fttnd out of which he has directed them to be paid.] 

(e) 1 & 2 Viet c. 110, s. 11. The whom such money is payable are, as 
same statute (s. 18) provides that all judgment creditors, entitled to be- 
decrees and orders in equity and rules come tenants by elegit. See further 
of courts of law and orders in lunacy, as to an elegit, post, bk, v, c. x. 
wlic*reby any money shall be payable (/) Co. Litt 42 a, 48’b ; 2 Inst 
to any persorff shall have the effect' 822, 
of Judgments in .the superior courts (g) Co. Litt 42 a. 
of common law; and the persons to 
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CHAPTER VTL 

OF ESTATES IN POSSESSION, REVEKSION, AND 
REMAINDER. 


[Hitherto we have considered estates solely with reg»^rd 
to their duration, or the quantity of interest vhich tlio 
owners have therein. We are now to consider them in 
another idew: wth regard idoe^tirne of their enj0yme7it{(i)J\ 

Wl;ien contemplated in this light, they are either in 
sion or expectancy. Where a man is entitled immediately 
to the possession of land, by virtue of any of the estates 
or interests which we liave been considering, his estate is 
said to be in possession (6); when entitled to it, not im- 
mediately, but in futurOi hi^ estate is said to be in ex- 
p<^tancy. Of expectancies, again, there are at the common 
law two sorts; one called a reversion; the other a re- 
mainder. 

«».i. 

I. Of estates in possession not much remains to be 
observed. All the estates hitherto mentioned were sn]> 
posed to be of this kind; for in laying down general roles 
we usually^ apply them to such estates as these.’ But it is 
materid fiirther to remark of them, that a man may have 
an estate in possession in land, and may nevertheless not 
be in actual possession of the land ; for the tenant may be 

(o) Vide sap. p. 235. “circumstance or contingeucy/’ 

(6) Biackstone (volf % p. 163) 8a it is said in 2 Cruise, Dig. 258, 

defines estates in possession as tfiat estates in possession are those 

“ tliose^ ^whereby a present interest “ where ,the tenant is entitled to the 
** passes to and i^ides in the tenant, “ actual pernancy of the profits.’* 
not depending on any snbseiiuent 
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disseised {c)y that is, put out 6f the actual seisin, opposing 
his estate to be freehold ; or may be wrongfully deprived 
or ousted of the actual possession (whatever may be the 
nature of his estate), in some one of the various ways which 
will hereafter be described when wc treat of the modes of 
civil injury (rf); but will still retain an estate in possession, 
according to the sense in w^hich that term is above used. 
In such a case the true owner is also said to have the right 
of possession (e)] as opposed to the mere naked possession 
of the wrongdoer: and this right of possession involves 
also the right of entry (f), that is, the right of peaceably 
entering upon and taking possession of the land witliheld ; 
while, on the other hand, the naked possession of the 
wrongdoer is capable — by length of time and the neglect 
of the true owner to assert his right—of ripening, after 
a certain jieriod (fixed, in general, at twenty years), into a 
lawful, and indefeasible estate. Without pausing, however, 
upon these subjects, the ftirther development of which 
belongs to a later portion of our work, we shall now pro-» 

ceed to examine the doctrine of estates in expectancy. 

• 

II. An estate, then, in reversion (g)y to the nature of 
wdiich we have already had occasion in some measure to 
refer, is- whero any estate is derived, by graift or otherwise, 
out of a larger one, leaving in the original owner an ulterior 
estate immediately expectant on that which is so derived ; 
the latter interest is called the particular estate (as being 

(c) As to disseisin, see Co. Litt. fofms of proceeding called real w* 
181 a ; Taylor v. Horde, 1 Burr. 60 ; iimsy by which land might also for-t 
Williams V. Thomas, 12 East, 141; merly be recovered, are now, with 
Doe e, Perkins, 3 Man. 8 e Sel. 275. some very few exceptions, abolished 
(rf) Vide post, bk. v. c. vin. by 8 & 4 Will, 4, c. 27, s. 86 (vide 

(e) 2 Bl. Com. 196 j 8 Bl, Com. post, bk. v. c. viti.) 

177 j Gilb. Ti;p. 21. {g) Lord Coke treats of remain- 

(/) The right of entry also in- ders before reversions, and is foU 
volves that of proceeding against the lowed in this by Blackstone, But 

wrongdoer by ejectment, which is the the order chosen in the would 

form of action for recovering land seem to be the more^iatural and con- 
wrongfully withheld. The antient venient. 
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only a small part or purticMa of the original one), *and 
the ulterior interest, the reversion (h). Thus, upon the 
creation by the owner of the fee, of any estate in 
for life, or for years, the residue of the fee undisposM of 
is described as the reversion expectant upon the parti- 
cular estate in tail, for life, or years, so created/ As soon 
as the particular estate is thus carved out of the original 
one (no further disposition being made), the expectant 
interest or reversion is vested in him who was before the 
owner of the whole, ipso facto and without any special re- 
servation for the purpose (i). For where a smaller estate 
is merely taken out of a larger, the residue remains, as of 
course, in the original proprietor. This reversion is an 
actual interest or estate (A); but it is an estate in expectancy 
only, and not in possession, because tlie reversioner has no 
right to the possession until the particular estate is de- 
termined. 

The tenant of a particular estate in tail, for life, or years, 
holds, as we have elsew^here shown(/), of the reversioner, 
by fealty and by such services as are reserved between 
them* Hence the usual incidents to reversions are said to 

fealty and rent (w) j rent being the usual description of 


m Lord Coke ms, *’ A reversion 
is where the residue of the estate 
** ^ways doth' continue in him that 
♦^made the particular estate, or 
U^vherethe particular estate is de- 
,^^ved out of his estate, as in the 
tenant in fee simple makdth 
gift in tail, &c. If a man extend 
lands hy force of a statute mer- 
chant, staple, recognizance, or 
elegit, he leaveth a reversion in 
the conusor," (Co. Litt, 22 b.) He 
elsewhere speaks of a reversion as a 
returning of the land to die grantor 
or his heirs aRev the ^ant b over 
(Co, Litt, U% i hut this i» a 
wider sense of^the term than Is 
usually jttachii^ would 


include a possibility of reverter^ (vide 
sup, p. 248), and an escheat^ (vide 
sup. pp. 183, 204, 214.) A rever- 
sion is defined by Blackstone (vol. 
2, p. 175) as “ the residue of an 
** estate left in the grantor, to com- 
** mence in possession after the de« 
** termination of some particular 
** estate granted out by him." 

(i) Litt s. 19. 

{k) Wiscot’s case, 2 Rep. 61 ; 
see Doe v. Gatacre, 5 Bing. N. C. 
619, 

(0 Vide sup. 252, 262, 302. 

(m) ** An incident " says Lord 
Coke, is a thing appertaining to or- 
** following another, as more worthy 
** or principal.”— Co. Litt 151a. 
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serrioe, [When no rent is reserrod’on the particular estate, 
fealty however results of course as an inddeut quite inse- 
parable:] and in the case [where rent is reserved, it is 
• also incident, though not inseparably so, to the reversion. 
The rent may be granted away, reserving the reversion; 
and the reversion may be granted away, reserving the rent 
by special words; but by a general grant of the reversion, 
the rent will pass with it as incident thereunto, though by 
the grant of the rent generally^ the reversion will not pass. 
The incident passes by the grant of the principal, but not 
^ converse ; for the maxim of law is accessorium non ducit 
sed sequitur smm pTincipale{n)S\ 

Where a freehold reversion (that is, a reversion in fee, in 
^ tail, or for life) is expectant on a particular estate of free- 
hold, the reversioner is said to bo seised of the reversion 
as of fee,” or if his estate be for life, as of fr^liold” only ; 
and not to be seised of the land in his demesne as of fee” 
(or freehold”), as in the case of an estate in possession. 
But if a freehold reversion be expectant on a particular 
estate for years, it is in that case correct to describe the re- 
versioner as seised of the land in his demesne as of fee ;” 
for his estate is considered (owing to the small regard once 
paid to chattel interests) as amounting for many puiposeS to 
a freeliold estate in possession, and the pdSsession of the 
termor constitutes the seisin of the freeholder (o). Of a, 
reversion expectant on a particular estate of freehold, noj 
dower or curtesy can be claimed; but ii.js ptherwW.of ai 
reversion ex^ctant 3 

Ky tBe“pm of the common, law^ u the tenant of the 
p^icular estate for life or years made a conveyance by 
feoffinent, for an estate not warranted by the nature of 
his own interest ; as where tenant for life made a feoflBnent 

(») Co. Litt. 151 b) 152 a. Finch, 4 B. & Aclol. 505* 

( 0 ) Wrotesley v* Adams, Plowd. (jb) Co. Litt. 29 b» 32aj.2 Bl. 
191; Butler. Co. Litt 330 b, n.(l); Com. 127; Stougbtnu, v. Leigh, I 
Co. Litt. 17 a ; 16 East, 350 ; Doe o. Taunt, 410. 

VOL. I. 


X 
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in fee, or tenant for years a feoffinent even for Kfe; it de- 
stroyed the particular estate, by converting it into a new 
and wrongful one, and by consequence it displaced or 
vested the reversion in expectancy thereon. But on the' 
other hand, it also operated as b, forfeiture to the person in 
reversion, and gave him an immediate right to enter and 
take possession, in defeasance of the vrrongful estate so 
created (9). The law, however, on these points is now to 
be imderstood as subject to the effect of the late statute, 
8 & 9 Viet. c. 106, by which it is provided (sect. 4) that 
a feofl5nent made 1st October, 1845, shall not have 
any tortious operation (r).** 

Another doctrine, connected with the law of estates in 
reversion, is that of merger.” It is a general principle of 
law, that where [a greater estate and a less coincide and 
meet in one and the same person, without any intermediate 
estate (5), the less is immediately annihilated, or, in the law 
phrase, is said to be merged, that is, sunk or drowned in 
the greater. Thus, if there be a tenant for years, and the 


(f) Litt. B* 415; Co. Litt 251 a« 
b; CbudJeigh’s case, 1 Rep. 135 b ; 
Archer’s case, ibid. 66 b ; 2 B1. Com. 
153, 274; Doe l^^4iowe^, 10 Barn. 
& Cress. 191. The same effects also 
in general followed, where the parti* 
eular tenant for life made a wrongful 
alienation by way of fine or recovery 
(conveyances now abolished by J & 4 
Will. 4, c. 74). See Co. Litt. 856 a, 
251 b i Doe e. Gatacre, 5 Bing. N. C. 
609. 

(f ) We may take the opportunity 
here of noticing the previous act, 
*‘‘To simplify the Transfer of Pro* 
perty,** (7 & 8 Viet c. 76,) which, 
though repealed by the 8 & 9 Viet, 
c. 106^ was nevertheless in force, as 
to the greater part of its provisions, 
from the 3Ilt December, 1844, to 
^tjl^gaplst October, 1845, and conse- 


guently still affects the title to land 
during that period. It contained 
enactments on the following sub- 
jects: — 1, The conveyance of free- 
hold land without livery of seisin, 
enrolment, or prior lease; 2. The 
partition, exchange, or assignment 
of freeholds or leaseholds ; 3. Leases 
and surrenders in writing ; 4. The 
conveyance of contingent and other 
futnre interests; 5. Implied War- 
ranties in deeds; 6. Conveyances 
operating by wrong ; 7. Contingent 
remainders; 8. The conveyance of 
the legal estate of mortgaged pro- 
perty i 9, The receipts of trustees ; 
10. The indenting of deeds ; 11. Tlie 
non- merger of the remedies on cove- 
nants, in the reversion. 

(«) Duncomh c. Duncomb, 8 Lev. 
437* 
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^ [reversion in fee simple descends to or is purchased by him, 
the term of years is merged in the inheritance, and shall 
exist any more(^). But they must come to one and 
. the same person, in one and the same right; else if the free- 
hold be in his own right, and he has a term in right of 
another {en autre droit)^ there is no merger («)• Therefore, 
if tenant for years dies, and makes him who hath the rever- 
sion in fee his executor, w^hcreby the term of years vests 
also in him, the term shall not merge; for he hath the fee 
in his ovm. right, and the term of years in the right of the 
testator, subject to his debts and legacies. So also, if he 
w^lio hath the reversion in fee marries the tenant for years, 
there is no merger; for he hath the inheritance in his own 
^ right, the lease in the right of his wife (v). Ah estate tail, is 
an exception] to the law of merger ; [for a man may have, in 
his own right, both an estate tail and a reversion in fee ; 
and the estate tail, though a less estate, shall not merge in 
the fee (a:)* For estates tail are protected and preserved from 
merger by the operation and constniction, though not by 
the express words, of the statute De donis; which operation 
and construction have probably arisen upon this consider- 
ation, that in the common cases of merger of estates for life 
or years, by uniting with the inheritance, the particular 
tenant hath thef sole interest in them, and Ml power 


. (<) By 8 & 9 Viet. c. 106, s. 9, , 
when the reversion expectant on a 
lease (made either before or after the 
passing of that Adt, of any tenements 
or hereditaments, of any tenure) 
shall, after the 1st October, 1845, be 
sufirendered or merge, **the estate 
“ which shall for the time being con- 
** fer, as against the tenant under the 
“ same lease, the next vested right 
“ to the same tenements or heredi- 
** laments, shall,— to the extent and 
** for the purpose of preserving such 
** incidents to, and obligations on, 

y 


** the same reversion, as, but for the 
surrender or merger thereof, would, 
** have subsisted,— be deemed the 
reversion expectant on the same 
“ lease.” * 

(u) See Jones v* Davies, 5 H« & 
N. 766. 

(i^) Bracebridge v. Cook, Plowd. 
418; Platt «. Sleap, Cro. Jac. 275; 
Co. Litt 338 b. For cases in which 
a merger will be prevented, see also 
Fearne'sCont. Rem. 341, 9th edit. 

(x) ii^iscot’s case, 2 Rep. 61 aj 
Lord Stafford’s case, 8^p« 74 b. 
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[at any time to defeat, destroy, or surrender them to him 
^at hath the reversion; therefore, when such an estate 
unites with the reversion in fee, the law considers it in th . 
light of a virtual surrender of the inferior estate (y). But 
in an estate tail the case is otlierwise; the tenant for a long 
time had no power at all over it so as to bar or to destroy 
it, and to this day cannot bar or destroy it except in a 
special method: it would therefore have been strangely 
improvident to have peimkted the tenant in tail, by pur- 
chasing the reversion in fee, to merge his particular e^te 
and defeat the inheritance of his issue ; and hence it has 
become a maxim that a tenancy in tail, which cannot be 
surrendered, cannot be merged in the fee(;2r).] Merger, it 
is to be observed, is not ocModSned to oases where one of the 
coinciding estates is greater than the other in point of qtuzn-- 
tity of interest; for a term of years will meige in the im- 
medkte reversion, though that be a chattel interest also ; 
and even where the term of years in reversion is of shorter 
duration than the term on which it is expectant, the merger 

J will equally take p}ace(a). ^ So a fee simple conditional 
will merge in the possibility of reverter( J). 

I IIL An estate in remamder is where any estate is 
jgrmted qnt o^a larger one, an ulterior estate iminediately 
expectant on that which is so granted being at the same 
time conveyed atyay by the original owner. The first estate 
^ so granted is catted the particular estate, and the ulterior 


(y) Hughea v, Kobothatn, Cro. 

m m. 

(«) Where a tenant in tail, how*- 
erer, aequlred a base fee, and had 
aJlao the leveralon immediately ex- 
pectant ^pon it, the base fee would 
%inerly merge in the reteralon. 

V* Strachan, S T. K. I 09 , m ; 
aee the Fit^t Eeal Prop. Eep, p, SS.) 
But by S ^ \Wai. 4, c, T4, a. a 
haae fee within the meaning of that 
will now be enlarged, under 


such circumatances, into a fee airople 
absolute. 

(a) See Bac. Abr. Leases, &c. (S.) 
2; 3 Prest Conv. 1S2; in which last 
work will be found a very elaborate 
discussion of the whole law of mexger. 
S^e also Doe a. Walker, 5 Barn. 81 
Cress. Ill, where'the subject is fully 
considered. 

(b) Simpson 0 * Simpson, 4 Bing. 
N. C. 333. 
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one the remainder (c), [As if a man seised in fee simple 
granteth lands to A, for twenty years^ and, after the deter- 
HimiLatian of the said term, then to and his heirs for 
ever; here A, is tenant for years, remainder to B, in fee. 
In the first place an estate for years is created or carved out 
of the foe, and given to A, ; and the residue or remainder 
of it is given to B, But both these interests are in fact 
only one estate ; the present term of years and the remainder 
afterwards, when added together, being equal only to one 
esta.te in fee(rf). They are indeed different but they 
constitute only one whole: they are carved out of one and 
the same inheritance; they are both created and may both 
subsist together; the one in possession, the other in expect- 
ancy. So if land be granted to A, for twenty years, and, 
after the determination of the said term, to B. for life; and 
after the determination of B.^s estate for lifei it be limited 
to C. and his heiirs for ever: this makes A, tenant for years, 
with remainder to B. for life, remainder over to C. in fee. 
Now here the estate of inheritance undergoes a division 
into three portions; there is first A,’s estate for years carved 
out of it; and after that B/s estate for life; and then the 
whole that remains, is limited to C. and his heirs. And 
here also the first estate, and both the remainders for life 
and in fee, are one estate only, being nothilSg but parts or 
portions of one entire inheritance; and if there were a* 
hundred remainders, it would still be the same thing; upon 
a principle groimded in mathematical truth, that all the 

(c) Lord Coke defines*a remainder student, it may be as well io remark 
as a remnant of an estate in lands that the word itself is not a term of 

or tenements, expectant upon a art ,* that is, the use of it is not at all 

“ particular estate created together necessary, nor indeed usually em- 

‘‘ with the same at one time f (Co. ployed for the creation of the estate. 

Litt. 143 a;) Blackstone, as “ an es- Bac. Ab. Remainder (B.) The word, 

tate limited «po take effect and be however, is used in pleading. See 
enjoyed after another estate is de- the precedents in formedon in re* 
terroined.” (2 Bl. Com. 164.) As mainder, Rast. Ent, 860 b. &c, 

to the definition of a remainder, see (d) Co. Litt 14^ a ; Feamei by 
also Fearne, by Butler, p. 3, n. (c), Butler, 808, Oih cd. * 

9th ed. For the information of the 
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[parts are equal, and no more than equal, to the whole. 
And hence also it is easy to collect, that no remainder can 
be limited after the grant of an estate in fee sitople/^^V 
because a fee simple is the highest and largest estate thatra 
subject is capable of enjoying(/): and he that is tenant in 
fee hath in him the whole of tlie estate: a remainder, there- 
fore, which is only a portion or residuary part of the estate, 
cannot be reserved after the whole is disposed o£ A par- 
ticular estate, ivith all the remainders expectant thereon, is 
only one fee simple; as 40/. is part of 100/., and 60/. is the 
remainder of it; wherefore, after a fee simple once vested, 
there can no more be a remainder limited thereon, than 
after the whole 100/, is appropriated there can be any 
residue subsisting.] But until the whole fee simple is 
granted away, any quantity of interest may be carved out 
of it, expectant on the determination of some preceding 
interest. Therefore, a remainder, like an estate in pos- 
session, may be either in fee, in tail, for life, or years. 

From what has been premised, it appears that a reversion 
and a remainder are both estates in expectancy, but differ 
in this respect, that the foimer remains in the grantor, by 
act or construction of law, as part of his former estate, but 
a remainder is an estate newly created by the act of the 
grantor. Ai&fit here it is very material to -remark, that it 
* is &dy by Way of remainder that, at common law ^ — that is, 
independently of certain conveyances founded on statute 
law to be hereafter mentioned, — a man can create a new 
freehold estate in expectancy, in a corporeal hereditament. 
For it is an antient rule, which lies' at the root of the 
Jeamihg relative to remainders, that a freehold in heredita- 
ments corporeal cannot be created to commence infuturo{y ) 
—that is, to take effect in possession at a distant period of 
time— without the interposition of a particular estate on 
which it shall be expectant. Thus if A., seised in fee of 

Bujushia, rtowd.. (g) Barwick’s case, 5 Rep. 94 b ; 
|||ff'Ciardner« SheJdp«. Vaugh. 269. 2 Bl, Com. 165. 

Vide sttp. 241. 
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lafids, convey them to B. to hold ^o him and Kis heirs for 
ever, after the end of three years next ensiling ; — ^thls is, 
at^comm on law, a void conveyance* This is because no 
h|pehoId can in general be created at common law, in a 
corporeal hereditament, without livery of seisin (A); a cere- 
mony in its nature incompatible with a grant of the free- 
hold infuturOf inasmuch as it imports a delivery of pos- 
session, and consecpiently supposes that a right to the 
immediate possession, and not merely a future estate, is 
conveyed by the feoffor. And as it is the necessity for 
livery of seisin which constitutes the reason of the rule, so 
the rule itself extends not to mere chattel interests (/): for 
these, being created, as we have seen, without that cere- 
mony, are also capable of commencing in future. Thus, 
though the fee cannot be created at common law to hold 
as from next Michaelmas, yet a lease for seven years from 
next Michaelmas will be good. 

But while the conveyance by livery of seisin is utterly 
incapable of being applied to, the creation of a freehold m 
future, it* is easily adapted to that of a freehold in re- 
mainder. For the method* in this case, is to make the 
livery of seisin to the tenant of the particular estate ; 

(4) Vide sup. p. 236. The reason both to the im^diate freehold and 

here assigned fof the rule, that a to the ultimate^e. (See the argu* 

freehold cannot commence in/uturo, ment of Mr. Justice Biackstone in 

is that usually given in the books. the case of Perrin v. Blake, Harg. 

See Co. Litt. 217 a; Plowd. 166; La\^ Tracts.) It has been con- 

Berwick’s case, 5 Rep* 94<b; 2 Bl« sidered by some as in part founded 

Com. 165 ; Bac, Ab. Remainder (C). oft feudal reasons, but it seems to be 

And perhaps no suiheient authority more satisfactorily accounted for by 

can be shown for referring it to any the inconveniences which resulted 

other origin. It is held, however, by from such suspension of the fee or 

some writers to flow from the general freehold, in reference to the system of 

principle of the common law, that real actions^the remedies antiently 

the freehold is^ not to be placed used for the recovery of land. As 

(except in caSes of strict necessity) to the cases where the freehold or fre 

in abeyance. 'That this principle may be in abeyance, vide sap. p, 

existed there can be no doufl!; and 241, n-(f>) ; post, p. 333, n*(/). 

it seems clearly to have applied (i) 6 Rep, 94 s 2^B1. Com. 165. 
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[which is effectual as a conveyance also to the remainder- 
man, since his estate and that of the particular tenant are 
one and the same estate in law. Thus a man may conygv 
to A. in tail, remainder to B. in fee ; and the same liv€|f:y 
which conveys the estate tail to A- will also pass the re- 
mainder expectant thereon to B. The whole estate passes 
at once from the grantor to the grantees, and the remain- 
der-man is seised of his remainder, at the same time that 
the particular tenant is seised of his estate tail (ft).] And 
the case is the same where the particular estate is for years 
only. [As where one leases to A. for three years, with 
remainder to B. in fee, and makes livery to A.] Here 
the livery indeed is not necessary for the lessee himself, 
because he has but a chatteh; but it enures to the benefit 
of him in remainder, and the freehold is immediately 
created thereby and vested in B. during the continuance 
of A.’s term of years (/). 

With respect to the creation of a remainder, the follow- 
ing rules may be laid down, which, though they amount 
to no more than an exposition of the different properties 
expressed in the very definition of tliis kind of estate, may 
yet set seiTC to convey to the mind of the reader a more 
precise idea of its cliaracter : — 

I 1. There thfCH necessarily he some particular estate 
\precedent to the estate in remainder (m). The necessity 
of this is sufficiently indicated by the term itself ; for re- 
mainder is a relative expression, and implies that some 
pmrt of the tiling is previpusly disposed of. And [as no 
remainder can be created without such a precedent par- 
ticular estate, therefore the particular estate is said to 
support the remainder. But a lease at will is not held to^ 
be such a particular estate as will support a remainder 
over (a). For an estate at will is of a nature so slender ^ 
and pre^lpiUB that it is not to be looked upon as a portion 

143 a. _ ^ edit ^ 

<«) Lord Stoflbrd'B case, 8 Rep, 
iarne, by Butler, 8S>0, 9th 75 a. 
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[of the inheritance; and a jJbrtion must first be taken out 
of it, in order to constitute a remainder.] 

^ 2. [A second rule to be observed is this; that the re- 
? ^mdePSmist commence or puss out of the grantor^ at the 
' time of the creatimi of the particular estate {o)J\ As where 
it is proposed to give to A. an estate for life, with remainder 
to B. in fee ; here B.’s remainder in fee must pass fiem 
the grantor, at the same time with A.’s life estate in pos- 
session ; for if* the estate ulterior to that for life, continues 
in the^antor, it is a reversion, and no remainder; and B, 
can take only by subsequent grant of this reversion. 

3. It may also be laid down, as a thiid rule respecting 
the creation of remainders, that they must be limited to 
take effect in possession immediately upon the determinct^ 
tion of the particular estate^ and neither IcUer nor earlier (p). 
Thus if A. be tenant for life, remainder to B. in tail, here 
B.’s remainder is to take effect in possession immediately 
upon A.’s death; or if A, and B. be tenants for their joint 
lives, remainder to the survivor in fee, here, on the death 
of either, the remainder comes into possession instantly ; 
and therefore both those are ^od remainders. But if the 
future estate is to take effect in possession at any period 
later th nn the determination of the first, as if an estate be 
grantiid to A. dming his life, and upon hwr^eath and one 
day after, to B. and his heirs, this is no remainder (//). 
So the future estate will be no remainder if. it is not to 
await the proper and regular determination of the first, 
but to take effect in defeasance; or abridgment of it ; as 
where an estate is limited to A. for life, but if B. pays 
him a certain sum of money, then immediately to B. and 
his heirs (r). But though a remainder cannot be limited 


(o) Plowd. 25 ; s. 721 ; Bac. 
Ab. Remainder (C). 

(j») ISand. Us. 148, 2nd edit.; 
ChudleiglVs case, 1 Rep. 185 a; Bo- 
raston’s case, 3 Kep. 21 a ; Co. Litt. 
298 a. 


(^) Colthirst t>. Bejushin, Plowd. 
25 ; Fearne, by Butler, 307, 9tli ed. 

(r) 1 Sand. Us* 143, 149; Sugd. 
Oilb. 152, n. ; Fearne, by Butler, 
261, 9th ed. • 
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to take erfect in possession, until the particular estate re- 
gularly determines, yet eventually it may do so before that 
period. Thus if the particular estate determine - 

law (as by forfeiture) before its natural expirataon, ^c 
remainder limited upon it wiU come into immedmte 
session, and is not required to* wait until the expiration of 

the period originally assigned. 

A remainder, when created, is subject to many of i 
rules already laid down with respect to reversions. Thus, 
in the case of a freehold remainder, the remainder-man is 
seised as of fee (or as of freehold), but not “in his de- 
mesne;” unless the particular estate be a tern of yearn, 
when seisin in demesne may be properly atteged. bo 
cartesy or dmer may be claimed of a remamder in fee, 
if ex^ctant on an estate for years, but not if 
on a freehold. Thus, too, the wrongful fcoffinent of 
the tenant fo^ life or years, where the estate immediately 
expectant is- not by way of reversion but remamder, Imd 
at common the effect of displacing the remainder 

and occasioning a forfeiture to the romaander-man, as m 
the other case to the revarahner. Moreover the union of 
an estate in remainder with the particular estate on which 
it is expectant, will produce a merger in the same cases 
(in general) iRid on the same principles, as if it were an 
t(E>»tate in reversion (tt)* 

Btitherto our remarks have related to remainders gene- 
rally considered; but it is now time to turn Qur attention 
■to ie distinction which exists between remainders, as being 
- met vested or eontingent.^ Vested remainders or remain- 
M9 executed [are where the estate is invariably fixed to 
temain to a determinate v^tson afbr the particular esUtc 
is spent. As if A. be tenant for twenty years, remaiildor 


(*) 10^ it il the 

paasijfaf the etatute 8 Sr 9 Viet c. 
. lOaS 48 |o which, vide »«p. p* 


(tt) As to the merger of a term of 
years in another term of years, where 
the second is iit rfmindp^, see Bac. 
Leases, &c. (S) 2. 
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[tS B, in fee ; here B.’s is a vested remainder,*] Contin- 
gent or executory remainders are those limited%ither to an 
^mgertein person^ or upon an uncertain event (x) : that is, 
t^a pS^n not in esse or not ascertained (y ) ; or upon an 
even* which may not hap|Km at all, or not happen mitil 
after the 'particular estate is determined (5?). The first 
kind, or those limited to an uncertain person, may be 
exemplified by a limitation to A, for life, remainder to the 
first son of B., who has then no son born (a); for here the 
person is not in esse : or to A. and B, for their joint lives, 
remainder to the survivor in fee ; for here the person is not 
ascertained ( 6 ). The second kind, or those limited on an 
uncertain event, may be exemplified by a lease to A. 
for life, remainder to B. for life, and if B. should die 
before A., then the remainder to C. for life (c) ; for B.’s 
dying before A. is an event that may never happen, and 
therefore the remainder to C. is contingent : or, as another 
instance, by a lease to A, for life, and afteF the death of 
B. the lands to remain to another an fee {d) ; for though it 

(j) Blackstone says (vol. ii. p.^ “ limited is certain in event, but the 

169) that they are where the re- ^determination of the particular 
mainder is ‘‘limited to take effect “ estate may happen before it. 4thly. 
“ either to a dubious and uncertain “ Where the person to whom the 
“ permtf or on a dubious and uncer- “ remainder i|^4imited is not yet 
“ tain event i so that the particular “ ascertained, or not yet in beittg.’* 
“estate may chance to be deter- (Fearne, by Butler, 5, 9th ed.) 
“ mined, and the remainder never But all these may be reduced to 
“ take effect/' (And see Roberts a. two, as in the text, with the aid of 
Roberts, 2 Bulst 130.) Mr, Fearne the distinctions there stated, as to 
enumerates four different kinds tlfe nature of the uncertainty to 
of contingent renminders ; — “ Ist which the person or event may be 
“ Where the remainder depends en» subject. 

“ tirely upon a contingent deterini- {y) Fearne, by Bntleri p. 9, 9th 
“nation of the preceding estate ed. She Doe </. Bills v. Hopkinson, 
“ itself. 2ndly. Where the contin- 5 Q. B. 228. 

“ gency on whioh the remainder is («) Fearne, by Butler, p. 8, 9th ed. 

“ to take effect, is independent of the (o) Ibid. p. 9. 

determination* of^ the preceding {b) Ibid. 

“estate. 3rdly. Where the condi- (c) Ibid. p. 7. 

“ tion upon which the remainder is [d) Ibid. p. 8. 
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is certain that B. must die, his death may not happen 
until after life estate shall be determined. 

It is to be observed, however, that if there be n o unc aci^ 
tainty in the person or event upon which the ^maindfir 
itself is limited, the mere uncertainty whether it will ever 
take effect in possession, is not sufficient to give it the 
character of a contingent remainder (e). Thus in the case 
of a lease to A. for life, remainder to B. for life, the 
limitation of the remainder is to a person in being, and 
ascertained, and the event on which it is limited is certain, 
vi2. the determination of A.^s life estate : it is therefore a 
vested, and not a contingent, remainder (/) : and yet it 
may possibly never take effect in possession ; because B. 
may die before A, 

We may also remark, that an estate limited to an existing 
and ascertained person upon the determination of an estate 
tail, as where there is a limitation to A. in tail, remainder 
to B. in fee, lia vested and not a contingent remainder ; for 
it is considered in law, that the estate tail, being a particular 
estate (^), is sure to come to an end, and that thg failure 
>f issue is consequently not a contingenc y^ but a (yrtaiu 
BVgn;^^ The case falls, therefore, within the definition of a 
vested remainder ; the estate limited to B. being one that 
is invariably flMjd to remain to a determinate person after 
the particular estate is spent. 

It was laid doifn in a former place, that no remainder 
can be limited after a fee simple (A). A contingent remain- 
der may, however, be limited in substitution for anothei 
Contingent remainder in fee simple (i) ; as if land be given 
to A. for life, and if he have a son, then to tliat son in fee, 
and if be have no son, then to B. in fee. This has been 

(e) Fe^irne, by Butler, 216, 9th ed. ^ (i) See Fearnc, by Butler, S73, 9th 

(/) Ibid.; see Doe Scudamore, ed, j Lbddington o. Kime, 1 Lord 
2 Bos. St ]^ui. 296. Raym. 208 j KeeOe v, Dickson, 3 

(g) sup. pp. 24f8, 820, T. R. 495 j Crump t». Norwood, 2 

sup, p. 826, Marsh. 161. 
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\ sometimes called a contingency with a double a^speci (ft), 
land it is no violation of the rale above alluded to; for such 
frcmaiTjjfJers as these are concmrenty and not consecutive; 
ai^ though both are remainders on the particular estate, 
theyilre not remainders on each other (/). 

It is laicl down by Lord Coke, as to the nature of the 
contingency on which a remainder may be limited, that it 
must be potentia propinqua^ wdiich he also designates as a 
common possibility^ and must not be potentia remota, by 
which he seems to mean a possibility that cannot reason- 
ably be expected to haj)pen(?w); and of this doctrine Black- 
stone (?») gives the following example, which is substantially 
the same with one of those ^duced by Lord Coke himself. 
[A remainder to a man^s eldest son who hath none, we 
have seen, is good, for by common possibility he may have 
one ; but if it be limited in particular to his son John or 
Richard, it is bad if he have no son of that name, for it 
is too remote a possibility that he should not only have a 
son, but a son of the particular name.] But the rule that 
a remainder cannot be limited upon a potentia remota 
(sometimes called a douMe possibility, or a possibility upon 
a possibility) is no longer generally recognized (o) ; and as 

(fc) Fcarne, by Butler, 373, 9th 360, 9tli ed.) Where the contingent 
cd. ; Loddington u Kime, I Lord remainder io fe^ts created by one of 
Ray m . 208. those conveyances which derive their 

(/) Though a contingent remain- operation from the statute of usea 

der in fee is a disposition (subject to (as to which hereafter), it is clear* 

the particular estate) of the whcle that the fee remains in the grantor 

inheritance, yqt, as it is one which tiU the contingency happens ; and 

cannot take effect until the contin- where it is created by a will, the fee 
gency happens) a question has been descends to the heir at law. 2 Saund. 

made as to what becomes of the in- by Wms. 381 a, n. (16). 
heritance in the meantime. Ac- (m) Cholmley’s case, 2 Rep. 61 ^ 
cording to the older authorities, it is Co. Litt. 378. 
in abeyance, or, jttccording to Lord (**) 2 Bl. Com. p. 170. 

Coke’s allusion, oapui inter nubila ( 0 ) See Fearne, by Butler, 261, 
condiL (Co. Litt 342 b ; and see 40 n. (c), 9th ed.; Third Real Pro, 

Edw. 3, 9.) But Mr. Fearne argues perty Rep. p. 29; Lord St Leq^ 

(and his opinion is now generally nards’ judgment in Cole e. Sewelb 
received) that it continues to reside 4 Dru. & War. 1, 3^, 
in the grantor. (Fearne, by Butler, 
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thus exempiyied, at least, is not of a satisfactory cha- 
racter. 

Contingent remainders are subject to the follo^ig two 
general rules : — 

L If they amount to a freehold, [they cannot he limited 
on an estate for years, or any other particulaT estate less 
than a freehold. Thus if land be granted to A, for ten 
years, mth remainder in fee to the right heirs of B., this 
remainder is void ; but if granted to A. for life, with a like 
remainder, it is good {p). For, unless the freehold passes 
out of the grantor at the time when the remainder is cre- 
ated, such freehold remainder is void(y): it cannot pass 
out of him without vesting somewhere ; and in the case 
of a contingent remainder it must vest in the particular 
tenant, else it can vest nowhere : unless, therefore, the 
estate of such jparticular tenant be of a freehold nature, the 
freehold cannot vest in him, and consequently the remainder 
is void-] 

2. Every contingent remainder must become vested either 
during the continuance of the particular estate, or eo instanti 
that it determinesff). * 

It is obvious that when the contingent person comes into 
being or is ascertained during the continuance of the par- 
ticular estate, the contingent event takc» place during 
that period, the remainder ceases to be a contingent, and 
beconaes a vested one. Thus if A. be tenant for life, with 

(p) Chudlfilgh’scKse,! Kep. ** ttciilar estate, or eo instanti that it 

(q) See Fearne,, by Butler, 281, determines.’* And this is the form 

Sth ed. in which it is often expressed. But 

(r) Archer*s case, 1 Bep. 66 b; where a remainder is not originally 

Co. Litt2^a; Bac. Ab. llcmamder contingent, it is necessarily vested 
(D.); 2 Saund. by Wmg^387, n. (7); from tlie time of its creation; and 
Feame, by Butler, 607, 810, 9th ed.; cannot he said properly to vest 
2 Bh Com. 168, in which last book during the continuance of the par- 
the rule is laid down, as to remain- ticular estate, and i^till less upon its 
ders general^, ihus: that the re- determination. The rule, therefore, 
^ vest in tite grantee has, in'efieet, no application except 

** ^dnuance of the par- to contingent remainders. 
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remainder to B.’s eldest son, then unborn, in tail; tbe 
instant that a son is bom, the remainder is no longer con- 
tingent^but vested (5). On the other hand, if the person 
coifces intb being or is ascertained, or the event happens, 
wv'^lring the continuance of the paiticular estate, but 
immediately on its determination, the remainder then ‘of 
course takes effect as an estate in possession ; or, in other 
words, vests in possession, instead of vesting, as in the 
case first supposed, in point of interest only. Thus if land 
be given to A. and B. during their joint lives, remainder to 
the survivor in fee; this remainder, immediately on the 
death of cither, becomes vested in possession in the sur- 
vivor. The meaning of the rule, therefore, under consi- 
deration, is, that a contingent remainder must either vest 
as a remainder during the particular estate, or as an estate 
in possession at the determination thereof j and cannot 
remain in contingency after the latter period. 

From this the important doctrine followed, that so long 
as a remainder was in contingency, it always required 
the continuing support of the particular freehold estate («), 
so that if that estate came by any means to an end before 
the contingency happened, the remainder was altogether 
defeated ( u ) ; for before the happening of the contingency, 
there was no •person entitled to take, oiE^^n whom the 
remainder could vest ; and, by the rule under considera- 
tion, it could no longer exist as a contingent remainder, 
because the particular estate was determined. Thus if A. 
were tenant for life, with remainder to B/s eldest son, 
then luibom, in tail; if A. died before the contingency 
happened, that is, before B. had a son, the remainder was 
absolutely gone : for the particular estate was determined 
before the remainder could vest (a?). Nay, it has been 
held that, by the strict rule of law, if A. were tenant for 

(s) 2 Bl, Coni/l()9. 386, 387 ; 2 Bl. Cora. 171 ; Fearne, 

(0 Colthirst V, Bejushin, Piowd. by Butler, 316, 9th ed. 

25; Fearne, by Butler, 307, 9th ed. (a) 2 BL Com. 169* 

(m) Purefoy r. Rogers, 2 Saimd. 
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life, remainder to his own eldest son in tail, and A. died 
without issue bom, but leaving his wife enceinte or big 
with child, and after his death a posthumous son was bom, 
this son could not take the land by \irtue of the retnamder : 
for the particular estate determined before there 
person actually in existence in whom the remainder 
could vest(y). This decision, how^ever, was ultimately 
reversed, and the case was aftervrards provided for by 
a positive law ; for [it was enacted by statute 10 & 1 1 
Will. III. c. 16, that j)ostliumous children shall be capable 
of taking in remainder, in the same manner as if they had 
been bom in their father^s lifetime ; that is, the remainder 
is allowed to rest in them while yet in their mother’s 
womb (zy] 

The same consequence was held to follow from the de- 
termination pf the particular freehold estate before the 
contingency happened, even though that estate determined 
prematurely, and were destroyed by the volunt^ act of 
the particular tenant himself(e35). Thus, a tenant for life, 
with remainder to his unborn sons successively in tail, 
remainder over to a stranger in fee, might, before a son 
was bom, have destroyed the life estate by a wrongful 
fcoflSnent in fee, or have surrendered it to the person in 
ultimate remsfiiider, so as to merge it in the fee ; and in 
either case the contingent remainder to the son would 

Rme Long, 1 Salk. 228 { child takes by virtue of this statute, 
i 282, S. C. he is entitled to the intermediate 

(»} It was this case of Reeve property from the d^ath of the pa- 
V* {in which the House of rent; though, where a posthumous 

Lords reversed the judgment of child takes by descent, divesting the 
tho Courts of King's Bench and estate of the supposed heir, he takes 
Common Pleas,) that|pave occasion only from the time of his birth ; 
to fttutnto mentiotied in the text (eee2 Saund. by Wms. S87 a, n. (7); 
Thecase adJndioatedoii by the Lords, Thelluson v. Woodfojrd, 11 Ves. 139 ; 
laid down the kW as to estates by Goodtitle e, Newman, 3 Wils. 626 ; 
IW/I, and ifce statute speaks Christian's Bl Com. voL ii. p, 169.) 

merely of thosw marriage (a) Chudleigh*&case,lRep. 136b: 

** other setriemdnt.’* It may also Archer's case, ibid. 66 b. 
he ih&t where a poitthumous 
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• * * 

have been defeated (i). In these •cases, therefore, it was 

[necessary to have trustees appointed to preserve the 
contingent remainders, in whom there was vested an estate 
, in remaindter for the life of the tenant for life, to commence 
^v-fefch»t.he estate determined (c) : and then, if his estate 
for life determined otherwise than by his death,] for ex- 
ample, by wrongful alienation, or by surrender, as above 
supposed, [the estate of the trustees for the residue of his 
natural life would then take effect; and become a particular 
estate in possession, sufficient to support the remainders 
depending in contingency. This method is said to have 
been invented by Sir Orlando Bridgman, Sir Geoffrey 
Palmer, and another eminent counsel, who betook them- 
^ selves to conveyancing during the time of the civil wars ; 
in order thereby to secure in family settlements a provi- 
sion for the future children of an intended n\^rriage, who 
before, were usually left at the mercy of the particular 
tenant for life; and when, after the Restoration, those 
gentlemen came to fill the first offices of the law, they sup- 
ported this invention within reasonable and proper bounds, 
and introduced it into general use.] 

When land was settled in the form here supposed, that 
is, by a limitation to the parent for life, and after his death 
to his first and 6ther sons or children, in tail, and trustees 
were interposed to preserve the contingent remainders, this 
was called a strict settlement The estate tail immediately 
expectant on the parent’s life estate, was not only exempt 
from the danger of being defeated before the first son was 
born, but remained unalienable until he attained the age of 
twenty-one ; at that period, however, as results from former 
explanations (rf), he might with concurrence of his parent, 
if then living, or at his own pleasure, if his parent were 

(b) Fearne, by JJutler, 317, 9th (c) As to the nature of this 
ed.; Purefoy v. Rogers, 2 Sauud. mainder, see Parkhurst v. Smith, 
386, 387. As to the tortious opera- Willes, 838 ; 8 Atk. 18S. ^ 

tion of a feoffment, at common law, (d) Vide sup. p. 23^ 
vide sup. pp. 321, 322. 

VOL. I. Z 
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dead« bar both his own-issue and those in remainder or re- 
version, and convert his estate tail into a fee simple abso- 
lute; and, even without concurrence of his parent, might in 
all cases bar his own issue, leaving the ulterior ‘estates un- , 
disturbed. This state of the law as regards the posielon 
a child to whom, before his birth, a remainder in tail has 
been limited, exjjectant on a precedent life estate limited to 
his parent, is still unaltered; though by the effect of a late 
statute, which we shall presently mention, the interposition 
of trustees to preserve contingent remainders is no longer 
■necessary to Iris secimity. 

To return, however, to our immediate subject, it may be 
further remarked, that, fn support a contingent remainder, 
it was not, even at the* common law, essential that the 
particular estate should be in actual possession; for, pro- 
vided such an estate ■were in existence, it would suffice for 
that purpose, though it were reduced to a right of entry 
only(c). Thus, if there were an estate for fife, with a 
contingent remainder over, and the tenant for life were dis- 
seised, that is, put out of his seism or possession of the 
fieehold by a stranger, there nevertheless resided an im- 
mediate right of entry in the disseisee; and that would 
have been student to support the remainder(/). 

The law was said to lean against contingent remainders, 
as compared with vested ones, on account of the liability of 
the former to be def^ted; and therefore in a case of doubt- 
M interpretation^ it has been held that a remainder capable 
of beii% taken as vested, ought not to be construed as con- 
tipgent^^). But the law relating to contmgent remainders 
baa xisoentfy und^^gone an alteration of a 'very important 
kind, by which nmch of fhe old learning, to which •w-e 
have jup* had occasion to refer, has been displaced. For 
by 8 & 9 Viet. c. 106; s. 8, “ a contmgent mmainder ex- 

(«) ijaw, 1 Bep> ac S, ‘ {g) See tree ». Eegge, 8 T. B. 

> Driver. *. Pwmk, 8 Mau. 8c 
, .'d^'dwd.* 8el. 87 s Doe J. Pilkiogton v. Spratt, 

8 Barn. & AdoL 731. 
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iding at my time after the 31st day of December, 1844, 
shall be, — and if created before the passing of tliat Act, 
shall be deemed to have been,— capable of taking effect, 
, notwithstanding the determination, by forfeiture, sur- 
rs^ler or merger, of any preceding estate of freehold, in 
the skne manner, in all respects, as if such determination 
had not happened” (/i). 

In connection also mth the subject of contingent re- 
mainders, occurs that remarkable rule of construction so 
familiar in our books under the appellation of the Rule in 
Shelley^ s c(ts€(i)^ 

This rule is propounded in Lord Coke’s Reports in the 
following form — that wherever a man by any, gift or con- 
* veyance takes an estate of freehold, and in the same gift 
or conveyance an estate is limited either mediately or im- 
mediately to his heirs in fee or in tail, the word heirs is 
a word of limitation^ and not of purchase (J). In other 
words, it is to be understood as expressing the quantity of 
estate which tlie party is to take, and not as conferring any 
distinct estate on the persons* who may become his repre- 
sentatives. 

(h) In connection yfiiXx this enact- modern cases on the subject : Roe 

ment it is necessary also to advert v. Bedford, 4 Mau.% Sel. 362 ; Doe 
to S & 9 Viet. c. 10ft, 8, 4, ** that v. Jesson, 5 Mau. & Sel. 95 ; Doe c. 
** a feoifment made after 1st October, 'Jones, 1 Barn, fir Cres. 24S ; Doe c. 
** 1845, shall not have any tortious Harvey, 4 Barn.^rCres. 610; Right 
** operation.” Creber»8 Dow. fir Ey. 7l8 ; Doug- 

(i) See the elaborate dissertation * las a. Congreve, 4 Bing. N* C. I ; 

on this rule by Mr. Feame, Fearne, Harrison », Harrison, 7 Man, fit G*. 
by Butler, 28 — 208, 9tli ed. ; the ob- 988 ; Doe d. Cannon Aucasde, B 
servations on the rule by Mr. €. B. 876. 

grave, in Harg. Law Tracts, and the {jj SheUey^e case, 1 Hep. 104 a. 
argument of Mr. Justice Blackstoiie, As to the terms in which the rule is 
hi Perrin v. Blake, ibid. The in- expressed, see Fearne, by Butler, 76, 
stances which caM for the application 9th ed. The rule would seem still 
of this rule are very numerous in toapply.though the ancestor's estate 
our law. But they occur much more of freehold is of a nature that ^may 
frequently where the limitation is determine in his lifetime; Brookes 
by will, than where it is by deed. Estates, 7«i Fearne, uV«»p. p. 29 » 
The following are among the many Curtis a. Price, 12 Ves. 89. 

z 2 
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. . ' . . * . i 

This indeed is the ordinary force of the word heirs; for^ 
as may be inferred from the former remarks on the subject 
of estates of inheritance^ if land is given to a man and his 
heirs, he takes a fee simple(A); if to him and the heirs of his / 
body, a fee tail(/); in which cases, the word plainJ^^^c ^ 
ra*tes as a mere limitation of tlie quantity of his; J^^. 
But where land is given to A. B. for his life, and ^ 

decease to his heirs, or to the heirs of his body.^ it imfht 
be supposed, from the doctrines we have been considering 
with respect to remainders, that this confers a separate 
estate on his representatives; and that he will take for his 
own life only, with contingent remainder to his heirs; or to 
the heirs of his body; according to the apparent purport of 
the grant. And such ulterior limitation woidd in fact be a ^ 
contingent remainder to them, if the previous Jife estate had 
been limited^ not to A. himself, but to another person. By 
the effect, however, of the rule which we are considering, 
the heirs or heirs of the body of A., will not take in re- 
mainder, (in the case supposed,) nor will A. himself take a 
m^e life estate, but a remainder also in fee or tail ; and as 
that remainder will absorb, according to the law of mer- 
ger(?w), life interest, the result upon the whole convey- 
ance will be^ give him an esMe in fee (or in tail, as the 
case may be) in possession. And upon the same principle, 
if another particular estate, by way of vested remainder 
upon A.’s life estate (for example, a life estate to B.) be 
mterposed before the ulterior limitation to A.’s heirs, or 
the heirs of his body, that ulterior limitation wUl take effect 
in A. himself; but as a vested remainder only in fee or tail, 
because the intervening estate will in that case prevent a 
merger:. If the estate mterposed, indeed, be not a vested 
but a contingent remainder, A. will take (as in the case 
first supposed) the entire fee; for while the cqntmgency is 
in suspense, there is nothing to prevent the consolidation 
of his life estate with the ulterior limitation to his heirs; 

' \ it 

' (Jk ) Vide tap. p. 288 . (w) Vide Bup, p. 822 . 
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yet he takes it suh modo only, and In such manner that it 
will open and let in the intennediate estate when the con- 

^ tingency happens(w). 

• It is to be observed, that the interest which, by the effect 

• rule .passes to the anC/Cstor, is of a kind very different 
from tlhkt which would belong to him if the words were to 
receive their more obvious construction. According to tlie 
rule, he becomes, in the first case we have supposed, pro- 
prietor of the whole fee, which it is consequently in his power 
to aliene at his pleasure (subject, where the estate is in tail, 
to the ordinary restrictions); and in the two other cases, 
his interest is of the same description, except as regards 
the intervening estates: while, on the other hand, if he 

, took an estate for* life only (though with remainder to his 
heirs), he could aliene fi:)r no longer period than his own 
life, and he would have no control over the inheritance. 

With respect to the reason of the rule, it is involved in 
much obscurity (o). But according to the prevalent opi- 
nion, it was established with a view to the protection of 
the feudal lord, who would hfive been defrauded, it is said, 
of his wardship and other perquisites, if the heir had been 
allowed to take by way of remainder, and not by heredi- 
tary succession. And the argument by wljich it is best 
supported seems to be- in substance as follows: that where 
by the same conveyance land is given to a person for his 
life, and afterwards to the heirs of the same person, it is 
reasonable to presume that he is himself intended in both 
cases as the sole object of the gill ; and that no benefit is 
designed to his heirs, except what they may derive by 
operation of law from his own antecedent seisin. 

We shall conclude this chapter with notice of a legisla- 
tive provision which applies alike to estates in remainder 

(n) Fearne, by Butler, 29, 9tb ed. ; stone in the dase of Perrin v. Blake, 
Lewis Bowles's case, 11 Rep. 79 >. in Hargrave’s Law Tracts; Reeves’s 

(o) See Fearne, by Butler, 83, 9th ‘ Hist. Eng. Law, vol"iii« |>. 8. 
ed. ; argument of Mr, Justice Black* 
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find to those in reversioh, [In order to assist such persons 
as have any estate in remainder, reversion, or expectancy 
after the death of others, against fraudulent concealment 
of their deaths, it is enacted by the statute 0 Anne, c. 18, 
that all persons on whose lives any lands or 
holden shall (upon application to the Court of Chancery 
and order made thereupon) once in every year, if required, 
be produced to the cotirt or its commissioners; or, upon 
neglect or refusal, they shall be taken to be actually dead, 
and the person entitled to such expectant estate may enter 
upon and hold the lands and tenements till the party shall 
appear to be living(p).] 

ip) See Ex parte Grant, 6 Vca. qqi . Re Isaac, 4 Myl. & Cr. 11 ; 
512 i Ex parte Whalley, 4 Russ. Re Lingen, ISJ Sim. 104. 
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CHAPTER VIII. 

OP ES^TES IN SEVERALTY, JOINT-TENANCY, CO- 
PARCENARY, AND COMMON. 


[We come now to treat of estates, with respect to the 
number and connection of their owners, the tenants who 
occupy and hold them (a). And, considered in this view, 
estates of any quantity or length of duration, and whether 
they be in actud possession or expectancy, may be held in 
four different ways; in severalty, in joint-tenancy, in CQ^ 
parcenary, and in common. 

I. He that holds lands or tenements in severalty ^ or isj 
sole tenant thereof, is he that holds them in his own righn 
only, without any other person being joined or connected 
with him in point of interest during his estete therein] 
This is . the most common and usual way,oF"EdI3mg an 
estate ; and therefore we may make the some observations 
here tlxat we did upon estates in possession, as contradis- 
tinguished from tliose in expectancy, in the preceding 
chapter : that there is little or nothing peculiar to be re- 
marked concerning it, since all estates are supposed to be 
of this sort,] unless the contrary is expressed ; [and in 
laying down general rules and doctrines, we usually apply 
them to such estates as are held in severalty. We shall 
therefore proceed to consider the other three species of 
estate, in Which there are always a plurality of tenants .3 

All the tlfree last-mentioned species of estate have this 
common characteristic, — that the tenants hold pr o indi^ 


(a) Vide sup. p. 2S5. 
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visOi or promisctiously*(J). So that one person is not, 
seised or possessed exclusively of one acre, and another 
person of another, (for then they would be tenants in 
severalty,) but the interest and possession of each extendi 
to every specific portion of the^wE^g land of ^^lilcj^l^ey} 
are or tenants in /:fomnipn.' 

And accordingly, thougE only bhe df them should happen 
to be in actual possession, yet his iTOSsession is considered 
for many purposes as that of all(c). But in many points 
of view these different species of estate arc materially dis- 
Ijhguishable from each other in their char^ter and pro* 
>|l0rties, and it will be necessary therefore to consider them 
separately, and in succession. 

II. An estate then in joint tenancy {d) is where an estate 
is acquired by two or more persons in the same land, by 
the same title (not being a title by descent), and at the 
same period; and without any limitation by words im- 
(jiortmg that they are to take in distinct shares. Thus, if 
there be a feoffinent of lands.to A. and B., without more, 
this makes them joint-tenants of the freehold ; if to A. 
and B. and their heirs, this makes them joint-tenants of 
the fee. [T^e estate so acquired is called an estate in 
joint-tenancy ((?), and sometimes an estate in jointure^ 

. which word, as well as the other, signifies an union or 
conjunction of interest; though in common speech the 
term jointure is usually confined to that estate, which, by 


{b) Co. Lltt. 189 a» 190 b, 163 a. 
(c?) See Doe t>. Taylor, 5 Barn. & 
Adol. 663$ Ford v. Grey, 1 Salk. 

1 Doe Keen, 7 T. E. 886; Doe 
a. Pearffon, 6 EMt, 173. But now 
by the Limitation 3 4 Will* 

4, c. ^7, fi. 12f if one or more of 
aeveral persona entitled as copar* 
ceners, joint^tenants, or tenants in 
eommon, shall Jhave been in the pos* 
session of the entirety, or more Uian 
his undivided share ctf shares, /jr his 


or their own benefit,Gt for the benefit 
of any person or persons other than 
the person or persons entitled to the 
other share or shares^ such possession 
shall not be deemed to have been 
the possession of such last-men- 
tioned person or persons, or any of 
them. 

{d) As to this estate, see Co. Litt. 
180 a— 188 b j Amies ». Skillern, 14 
L. J. (V. C.) 165. 

(c) Litt 8. 277. 
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[virtue of the statute 27 Hen. Vill. c. 10, is frequently 
vested in the husband and wife before mamage, as a full 
satisfaction and bar of the woman’s dower (^).] 

This estate of joint-tenancy has several conditions and 
prO|t(jrtieS; which require to be distinctly pointed out before 
a just t!*!^ception of its nature can be attained. 

1. Among joint-tenants there is a unity of title (A), that 
is, their estate [must be created by one and the same act, 
whether legal or illegal,- as by one and the same grant, or 
by one and the same disseisin (i).] 2. The estate of joint- 

tenants vests in them at one and the same period (k). Thus, 
(though in a case of remainder to A. and B. and th^ir 
heirs, after a previous life estate, they take in joint-tenancy, 
because they take at once a vested remainder, yet) if an 
estate be granted to J. S. for life, with remainder to A. 
and the eldest son of B. (B. having no son, at the time), 
and their heirs, A. does not take in joint-tenancy with B.’s 
eldest son ; because A. takes a vested remainder in a 
moiety immediately on the execution of the conveyance, 
while the remainder in th^ other moiety doe^ not vest 
until a son is bom to B. ; nor at all if J. S. dies first. 
And if a son is bora to B. in J. S.’s lifetime, still A. had 
up to that period no joint interest with Jiim ; and the 
tenancy, nc)t being ab initio a joint-tenancy, cannot be- 
come so afterwards. 3, Among joint tenants there is also 
a similarity of interest as regards the quantity of estate. 
[One joint-tenant cannot be entitled to one period of dura- 
tion or qiiantity of interest in* lands, and the other to a 
different ; one cannot be tenant for life, and the other for 
years; one cannot be tenant in fee, and the other in tail (/).] 
On the other hand, however, there may be joint-tenants 

{g) Vide sfip* p. 278. raised by way of us6 or deme (as to 

ih) 2 Bl. Com. 181. which vide post, bk. ii. pt. i. cc. 

(0 Litt. s. 278, XVIII., XX.), see Fearne, by Butler, 

{k) 2 Bl. Com. 181; Co. Litt. 312, 9th ed. ; Co.^Litt by Harg. 
188 a. But with respect to the ap- 188a, n. (13). 
plicability of this doctrine to estates (1) Co. Litt. 188 a. 
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as to a portion of the fee, with a several interest in one or 
more of them as to the residue. Thus, if land be granted to 
A. and B. for their lives, and to the heirs of A, ; Jiere A. 
and B. are joint-tenants of the freehold during their joint 
Ihes, and A. has a several inheritance in fee-simple ; w if 
land be given to A. and B., and the heirs of thgr^body of 
A. ; here both have a joint estate for life, and A. has a 
several inheritance in tail(w). 4. There is an entirety and 
equality of interest among the tenants ; for while they con- 
tinue to hold together, they are not considered as holding 
in distinct shfpres, but each is equally entitled to the whole. 
And, on the other hand, though the entirety ceases for the 
purpose of alienation, every co-tenant being entitled (if he 
thinks proper) separately to transfer his own share, yet the 
equality remains ; for each is capable of conveying an equal 
ihare with the test. 

This combination of entirety of interest with the power 
of transferring in equal shares, is expressed by the antient 
law maxim, that every joint-tenant is seised per my et per 
tout (a). And this is considered as an essential character- 

(m) Litt. ^ 285. Biackston«*6 ex- and note 2, by Harg. ; Wiscot’s case^ 

presslon (vol. ii. p. 181) isi that 2 Rep. 60 b.) See also Forrest v. 

•* A. has the remainder in severalty*' Whiteway, 8 Exch. 367. 

in these cases. But Littleton says, (n) Blackstone (vol. ii. p. 182) 

one bath a freehold and the other gives, as the meaning of this expres- 

a lee-^mple/' and Lord Coke, that sion, that each has the entire pos- 

**jthey are joint- tenants for life, and session, as well of every parcel as of 

the lee-simple or estate tail isinene the whole,” and in this he follows 

of them ;** and though he afterwards the words of Littleton, s, 288. The 

apeaks of him in remainder,'* his expression, hovrever, seems more 

^remarks dbow that it is not a re- properly to import that they are all 

mamderftfoperly so called; end, that jointly seised of the whole, with a 

though a joint-tenancy fof life sub- right to transfer in equal shares, as 

gists with all the usual incidents, explained in the text. Accordingly, 

yet the estate of the joint- tenant, in commenting on the words per my 

who has the fee, is for many pur- et per t<mt, Lord Coke (citing Brac- 

poses (particularly that of alienation) ton) remarks, ** Et sic iofum tenets et 

nn entire inheritance, not broken nihil tenety sciL tatum conjunctim et 

into a particular estate and re- nihil per se separatim** ** And albeit 

mainder thereon. (Co. Litt* 184! b, ” they are so seised, as for example, 
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istic of a joint e^ate ; and therefore if an estate in fee be 
given to a man and his wife, they are not properly joint- 
tenant^ but are said to be tenants by entireties ; [for hus- 
band and wife being considered as one person in law, they 
cannot take the estate bv nioietiea, but both are seised of 
the enV^ety, per tout et non per my ; the consequence of 
which is5 that neither the husband nor the wife can dispose 
of any part without the assent of the other, but the whole 
must remain to the survivor(o).] And so if a joint estate 
in land be conveyed to a husband and wife, and to a third 
person, the husband and wife take a moiety, and the third 
person the other moiety, in the same manner as if the grant 
had been to only two persons ( j[?). 

From the entirety of interest in each of the co-ter^ts 
results the most remarkable incident or consequence of a 
joint estate, viz., that it is subject to sitrrivorship. For 
when two or more persons are seised of a joint estate of 
fieehold, or are jointly possessed of any chattel interest 
in lands, [the entire tenancy, upon the decease of any of 
them, remains to the survivors, and at lengtli to the last 
survivor; and he shall be entitled to the whole estate, 
whatever it be, whether an inheritance or a common free- 
hold only, or even a less estate (y). Thi^is the natimal 
and regular consequence of the union and entirety of their 
interest.] One has not a distinct moiety from the other, 
but wdiile the joint-tenancy continues each joint-tenant 
has [a concurrent interest in the whole; and therefore, 

where there be two joint-tenants Est. 131 ; and see Back ». Andrew, 
‘Mn fee, yet to divers purposes each 2 Vern. 120 j Purefoy v. Rogers, 
** of them hath but a right tea 2 Lev. S9 ; Greneley's case, 8 Rep. 
** moiety, as to enfeoff, give, or de- 71b; BeaurnonCs case, 9 Rep. 138 ; 
** niise, or to forfeit, (Co. Litt Doe v. Parratt, 5 T. R.>'€52. 

186 a.) As tothe meaning of the ex- (p) Litt. s. 291. But if a grant 
pression per myerper tmty the reader be made to a husband and wife, ex* 
is also referred Ho a learned note by pressly to hold as tenants in contmoitf 
Mr. Serjeant Manning, Murray v. they hold accordingly. (Co. Litt 
Hall, 7 C. B. 4.55, n. (a). 187 b.) ^ 

(o) Litt B. 665; Co. Litt 187 b; (ir) Litt. sa 280, 28L 
Bro. Abr. t cut in vita, 8 ; 1 Frest 
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[on the death of his companion, the sole interest in the 
whole remains to the survivor. For the interest which 
the survivor originally had, is clearly not divested, by the 
death of his companion; and no other person can now 
claim to have a joint estate with him, for no one canmow 
have an interest in the whole, accruing by the sipIC title, 
and taking effect at the same time with his own ; neither 
can any one claim a separate interest in any part of the 
tenements, for that would be to deprive the survivor of the 
right which he has in all and every part. As, therefore, 
the survivor’s original interest in the whole still remains, 
and as no one can now be admitted, either jointly or 
severally, to any share with him therein, it follows that his 
own interest must now be entire and several, and that he 
shall alone be entitled to the whole estate, (whatever it be) 
that was created by the original grant. 

This right of survivorship is called by our antient au- 
thors (r) thejws accrescendiy because the right, upon the 
death of one joint-tenant, accumulates and increases to the 
survivors; or, as they themselves expre^ it, ^^pars ilia 
communis accrescit superstitibuSy de persond in personamy 
usque ad ultimam superstitem.*^^ And the nde is that 
accrescendi prpfertur onerihus{s)y so that no doww or 
curtesy can be claimed out of a joint estate (^). Indeed 
even where one of the joint-tenants aliencs his share 
(which discharges it from any claim of his co-tenant in re- 
spect of survivorship), yet the wife of the alienor shall not 
be entitled to her dower(w) ; the reason of which seems to 
be, that the land never was in his seisin, except as subject 
to the paramount claim of the survivor ; and therefore there 
was no seisin out of which the dower can arise. 

The Temaining subject for our consideration is, how an 

■t ' - . • 

it) Bmbtoo, 1. 4, tr. 3, c« 9, 9. 3 ) sap. pp* 272, 269. 

Fleta, I 3y c. 4,^s. 2. ^ U) ^ 

(*) Co. Litt lfi5 a. , Harg. 

(t) As to {/oi»er and mr/esy, vide 
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estS^te in joint-tenancy may be dissolved or * destroyed. 
And this may be done: — 1. partition^ Thus, if two 
joint-tenants agree to part their lands, and hold to them 
in severalty, and execute a proper deed for the pur- 
p03e.(j:), thej" arc no longer joint-tenants, for they no longer 
.hold promiscuously. And it follows that the right of sur- 
vivorship also, is by such separation destroyed (y). [By 
common law all the joint tenants might agi*ee to make 
partition of the lands, but one of them could not compel 
the other so to do {z) ; for this being an estate originally 
created by the act and agreement of the parties, %the law 
would not permit any one or more of them to dcvstroy the 
united possession without a similar universiil consent.] But 
afterwards, [by the statutes 31 Hen. VIII. c. 1, and 32 
Hen. VIII. c. 32, joint-tenants, either of inheritances or 
other less estates,] were, in case of refiisal by any of them, 
[compellable by writ of partition to divide their lands,] and 
though this, together with other antient forms of action, 
has been lately abolished (a), one joint-tenant is still en- 
titled to file his bill in equity against the other for a par- 
tition (i): a course of proceeding to which it had been 
long usual to resort, and which in practice had quite super- 
seded the antient writ (c). 2. The jointure may be fife- 

stroyed 'hy alienation without partition. [As if one joint- 
tenant alienes and conveys his estate to a third person ; 
here the joint-tenanqy is severed, and turned into tenancy in 
common (d) ; for the grantee and the remaining joint-tenant 
hold by diflferent titles,— one -derived from the original, 
the other from the subsequent, grantor ; though, till par- 
tition made, the undivided tenancy continues.] And so if 

{x) By 8 & 9 Vict. c. 10(i, 8. 3, a way also be had to coibpel a parti- 

partition mu^tbe^by deed. tion in respect of copyhold and cue. 

(y) Co. Litt. 188 a, 193 a. tomary estates* 

(z) Litt. 8. 2!)0. {c) See Co. Litt. by Harg. 1S9 a | 

(a) By 8 8f 4 Will. 4, c. 27 1 ». 38. n. (2); 1 Fonb. Tr. Eq, 18. 

(b) By 4 & 5 Viet c. 35, s. 85, {d) Litt. s. 292.^ 

recourse to the Court of Chancery 
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one of two joint*tenants, releases his share to the other 
the joint-tenancy is dissolved, and turned to an estate 
in severalty,’ [But a devise of one’s share by will is no 
severance of the jointure,] and jm accrescendi p^mfertur 
tiUmuB voluntati (/): [for no testament takes effect till 
after the ^death of the testator; and by such de^th, the^ 
right of the survivor, which accrued* at the original creation 
of the estate and has therefore a priority to the other (^), 
is already vested (A),] 3. Th$ Jointure may also he de-^ 
stroye4 i^ fm mcession of Thus, [if there be two 

joint-tensmts /i^ and Ipe inheritance is purchased 
by or descends uj^n either, it is‘ a severance of the join- 
ture (i^|>for it renders their interests dissimilar as i*egards 
theiqlmntitf of estate; though, [if an estate is originally 
limited to for life, and after to the heirs of one of 
them, theft^j^old shall remain in jointure, without merging 
in the inheritance ; because, being created by on© and the 
conveyance, they are not separate estates (which is 
ise^tnslte in order to a merger), but bronchos of one entire 
e^te (A).] 

It is proper to add, that [whenever or by whatever means 
the jointure ceases or is severed, the right of survivorship 
ovjm uccres^di tlie same instant ceases with it (Z). Yet 
if one of three^joint-tenant alienee his share, the two re- 
maining tenants stiU hold their parts by' joint-tenancy and 
survivorship (»i) ; and if one of three joint tenants releases 
his share to one of his companions, though the joint-tenancy 
is destroyed with regard to that part, yet the two remain- 
ing parts are stiU h^d in jointure (n), 

. (#) See Avery Cheslyn, 3 Ad, (I) Cro. Eliz. 470. 

el 75, i W WiBCoCs case, 2 Hep* 60; Co, 

(/) Co, Xiitt. 185 b. And even Litt, 182 b, 

tbe joint tenant so devising (?) “ Nihil de re a'>crescU ei^ qui 
BOryives his companion, the devise nihil in re quando ^ jus accreseeret 
4« void. Swift V* Roberta, 8 Burr. Co, Litt, 188 a, 

1488 j Ambl, 617. (m) Litt, s. 294. 

(g) Ca Litt, b, (») Litt, s. 304, 

(A) Litt. 287 i 3 Burr, 1488. 
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pin general it is advantageous. for the joint-tenants to 
dissolve the jointure ; since thereby the right of survivor- 
ship is taken away, and each may transmit his own part 
to his own heirs. Sometimes, however, it is disadvan- 
tageous to dissolve the joint estate : as if tliere be two 
joint-tenaifts for life, and they make partition, this dissolves 
the jointftre ; and, though beJS^ they each of them had an 
estate in the whole for his own life and the life of his com- 
panion, now each has an estate in a moiety only, for his 
own life merely; and on" death of either, the rever- 
sioner shall enter on lus (o).] * 

III. [An estate held in coparcenary ( p) is where lands of 
inheritance descend from the ancestor to two or more per- 
sons. It arises either by common law or partieulal^ custom. 
By common law ; as where a person seised in ^ simple or 
in foe tail dies, and his next heirs are two or more females, 
his daughters, sisters, aimts, cousins, or their representa- 
tives ; in this case they shall all inherit, as will be more 
fully shown, when we teat of descents hereafter ; and these 
co-heirs are then called coparceners^ or, for brevity, par- 
ceners only (<7) ;] though in some points of view the law 
considers them as together making only one heir (r), 
[Parceners by particular custom are where^lands descend, 
jis in gavelkind, to all the males in equal degree, as sons, 
brothers, uncles, &c. («).] 

An estate in coparcenary resembles, in some reflects, 
that in joint-tenancy, there being the same unity of title 
and similarity of interest. But in the following respects 
they materially differ; — 1. Parceners always claim by di?- 
semtf whereas joint-tenants always claim by the act of 
parties. [Therefore, if two sisters purchase lands, to hold 
to them aqd their heirs, they are not parceners, but joint- 

( 0 ) 1 Jones, ^5; Co. Litt. 191 a. (r) Co. Litt 163 b, 164f a; Via. 

{p) As to this estate, see Co. Litt. Ab. Parceners (Q); and see E, e, 
163 a — 180 a. Bonsall, S B. & C. 478. 

{q) Litt. ss. 241, 242. * («) Litt. a. 265. 
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« 

[tenants (/); and hence, it likewise follows, that no lands 
can be held in coparcenary but estates of inheritance, whicli 
are of a descendible nature ; whereas not only estates in 
fee and in tail, but for life or years, may be held in joint- 
tenancy.] 2. There is no entirety of interest among co- 
parceners. They are properly entitled each to ‘a distinct^ 
share (w), and of course there is no jus accresceitdi or sur- 
vivorship between them, for each part descends severally 
to their respective heirs, though the undivided tenancy 
continues. And as long as tlie lands continue in a course 
of descent, and are held promiscuously, so long are the 
tenants therein, whether male or female, called parceners. 
3. Though the interest of coparceners accrue by the same 
title, yet they may accrue at different periods* [For if a 
man hath two daughters, to whom his estate descends in 
coparcenary, and one dies before the other, the surviving 
daughter and the heir of the other, or wheti both are dead, 
tlieir two heirs, ^ are still parceners {x ) ; the estates vesting 
in each of them at different times, though it be the siime 
quantity of interest, and held by the same title.] 4. And 
lastly, though persons related in equal degree to the an- 
cestor are entitled in equal shares, yet as their heirs will 
represent them, or stand in their place, there is no necessary 
equality of interest among parceners. Thus, if a man die 
leaving four grand-daughters, three of them the issue of an 
elder daughter, and one of a younger, all lour shall inherit ; 
but the* daughter of the younger shall take as much as all 
the other three (y). 

With respect to an estate in coparcenary, the following 
rule deserves notice : [that if one of the daugliters has had 
an estate given with her in frankmarriage by her ancestor 
—which we may remember was a species of estates tail, 
freely given by a relation for advancement q|* his kins- 
woman in marriage («?), — in this case, if lands descend from 

(A Litit a, 254. (y) Co. Litt. 164 b. 

(tt) Co. Litt. ^68, 164. («) Vide sup. p. 251. 

(4 Ibid. 164, 174. 
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[th# same ancestor to her an<J her ^stors in fee simple, she 
or her heirs shall have no share of them, imless they Avill 
agree to divide the lands so given in ftankmarriage in 
equal proportion with the rest of the lands descending (a). 
•This mode of division was known in the law of the 
Lombardsa'which directs the woman so preferred in mar- 
riage and'claiming her share of the inheritance, mlttere 
in confusum cum sororibus^ quantum pater aut frater el 
dederiti quando ambulaverit ad fnaritum'^\b). AV^ith us it is 
<lenominated bringing those lands into hotchpot (c ) ; which 
term shall be explained in the ver^^ words of Littleton (rf); 
“ It seemeth that this word, hotchpot^ is in English a pud- 
“ ding ; for in a pudding is not commonly put one thing 
alone, but one thing with other things together,’’ By 
• this house\vifely metajihor our ancestors meant to inform 
us that the lands, both those given in fraiikmarriage and 
those descending in fee simple, should be* mixed and 
blended together, and then divided in equal poi’tions among 
all the daughters (^). But this was left to the choice of the 
donee in fraiikmarriage ; and if she did not choose to put 
her hinds into hotchpot she was presumed to be suffi- 
ciently provided for, and the rest of the inheritance was 
divided among her sisters. The law of hotchpot took 
place then only, when the other lands dosceniing from the 
ancestor were fee simple ; for if they descended in tail, the 
donee in frankinarriage was entitled to her share, without 
bringing her lands so given into hotchpot (/), And the 
reason is, because lands descendinjg in fee simple are dis- 
tiibuted by the policy of law, for the maintenance of all 
the daughters ; and if one has a sufficient provision out of 
the same inlieritance, equal to the rest, it is not reasonable 
that she should have more ; but lands des(*ending in tail 

Tcre not distributed by the operation of the law, but by the 

• * 

(а) Bracton. 1. 8, c. 34<; Litt. a (J) Litt. a 267, 

206 to 273. M Liu- s- 268. 

(б) L.2, t 14, c. 15. (/) Ibid. 274. 

(c) Britton, c. 72. 

VOL. T, 


A A 
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[designation of the giver, per formam doni ; it matters viot, 
therefore, how unequal this distribution may be. Also nc 
lands but such as are given in frankmarriage, shall be 
brought into hotchpot ; for no others are looked upon in 
law as given for the advancement of the woman, or by 
way of marriage portion (^). And, therefore,* as gifts in 
frankmarriage are fallen into disuse, the law of 'hotchpot^ 
would hardly have been worth notice, [had not this method 
of division been revived and copied by the statute foi 
distribution of personal estates,” which we shall hereaftei 
consider at large (A).] 

The modes of dissolving an estate in coparcenary ai*e as 
follows Sy partition (i). [Parceners are so called, saith 
Littleton (A), because they may be constrained to make 
‘^partition;” and he mentions many methods of making 
it, four of which are by consent and one by compulsion (/). 
The first is, where they agree to divide the lands into equal 
parts in severalty, and that each shall have such a deter- 
minate part. The second is, when they agree to choose 
some friend to make partition for them, and then the 
sisters shall choose each of them her part according to 
‘seniority of age, or otherwise, as shall be agi’eed. The 
privilege of ^seniority is in this case personal; for if the 
eldest sister be dead, her issue shall not choose first, but 
the next sister. But, if an advowson descend in copar- 
cenary, and the sisters cannot agree in the presenta- 
tion,] upon the first tum [the eldest and her issue, nay, 
her husband, or her assigns, shall present alone, before 
the younger,] to whom the next tum will in that case 
belong (m). [And the reason given is, that the former pri- 

(^) Liu. 8 . 275. (^) Litt 8 . 241. 

(h) A« to the Statute of Distriba- (0 Ibid. 88. 243«2S4. 

tiona, vide post, bk. ii. pt. ii. c. vii. (m) Co. Litt. 163 b, and see note 

(t) XboMgh die partUion dissolves (2) by Harg. ; Wklker’s case, S Rep. 
the oopai^iiaryi p^eeyiers ate 22 ; Bullet o. Bishop of Exeter, 1 
atiil la by ^oe Cm- Ves. sen. 340. 

th«ra$t« e. IHxon, 5 4^. & £1. 634, 
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[viiege, of priority in choice fipon a division, arises from an 
act of her own, the agi-eement to make partition ; and, there- 
fore, is merely personal: the latter, of presenting to the 
living, arises from the act of the law ; and is annexed not 
^nly to her person, but to her CKState also. A third method 
of par^itjoBf is, where the eldest divides, and then she shall 
"^oose last ; for the rule of law is, cujus est division alterius 
est electio. The fourth method is where the sisters agree to 
cast lots for their shares. And these are the methods by con- 
sent.] That by compulsion used to be, where one or more 
sued out a wTit of partition against the others ; whereupon 
the sheriff went to the lands, and made i)artition thereof 
by the verdict of a jiu*y, and assigned to each of the par- 
ceners her part in severalty. This writ, however, being 
now abolished, partition can at present be compelled only 
by bill in equity, as in the case of joint-tenancy (w). [But 
there are some things which are in their nature impartible. 
The mansion-house,] for example, and ceriain hereditaments 
of an incorporeal kind [shall not be divided ; but the 
eldest sister, if she pleases, shall have them, and make the 
others a reasonable satisfaction in other of the 

heritance ; or if that cannot be, then they shall have the 
profits of the thing by turns, in the same manner as they 
take the advow»on(o).] • 

Besides the method of partition, the estate in coparce- 
xiary may be dissolved, by the alunatxon of one of the 
parties, wdiich destroys the imity of title; or by the whole 
at last descending to and vesting j,n a single person, which 
brings it to an estate in severalty(p). 

IV. A tenancy in common is where two or more bold the 
same land, with interests accruing under different titles; 
t5F accruing under the same title, other than descent (y), 

(«) Vide sup. p.*S49. (g) Where several parties take 

(o) Co. Liu, Hit b, 165 a. under the same title descent^ ac- 

( p) 2 Bl. Com. 191 ; Doe v* Dixon, cruing at different peH#d«, they hold 

6 Ad. & El. 889, in copai*cenaryj| Vide tup. p. WL 

A A 2 
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but at dififerent period^; or 'conferred by words of lAnu- 
tation, importing that the grantees are to take in distinct 
shares (r). 

In this tenancy there is not necessarily any unity of title; 
for one may hold by descent and the other by purchase, , or 
the one by purchase from A. and the 
from B.j nor any unity in the time 
estate may liave vested fifty years ago, and but 

yesterday; nor any necessary similarity ov egmUiy of in- 
terest, for one tenant in common may hold in fee^-sunjdo, 
and the other in tail or for life ; one may be entitled to 
two-thirds, and the other to one-third. Nor is there any 
entirety of interest, for each is seised or possessed of a dis- 
tinct (though undiidded) share ; fix)m which also it follows 
that there is no surviwoT$hip{8), • The union consists only 
in this, that they hold the same land promiscuously. 

[Tenancy‘in common may be created, either by the de- 
stmction of the two other estates in joint-tenancy and 
coparcenary, or by special limitation in a deed.] By the 
destruction of the two other estates, is here meant such 
d^truction as does not bring them into estates in severalty, 
but puts an end only to the jointure or coparcenary; [as if 
one of two joint-tenants in fee aUenes his estates for the life 
of the alienoe, the alienee* and the other joint-tenant are 
tenants in common ; for they now have several titles, the 
other joint-tenant by the original grant, the alienee by the 
pew alienation (^), So, if one joint-tenant gives his part 
A. in tail, and the other gives his to B, in tail, the 
donees are tenants in common, as holding by different 
titles and conveyances (w). If one of two parceners alicnes, 
the alienee and the remaining parcener are tenants in com- 
pion(^); because they hold by different titles, the parcener 

(r) As to tonafits in oommonj »?e benefit of survivorship. (Doe oT 
. Co. Litt. 188 b— 201 a; Murray v* Abey, 1 Mau. & S*el.428.) 

7 C* B. 441. (/) Litt. s. 29a 

(j) ^{>4f boweveiv may be given (w) Ibid. s. 295, 
to Wf io ft&eb i^anper as to («) Ibid. s. 309. 
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[byVlescciit, the alienee by purchase. So likewise, if there 
be a grant to two men, or two women, and the heirs of their 
bodies, here the grantees shall be joint-tenants of the life 
estate, but they shall have several mheritances(y) ; because 
cannot possibly have one heir of their two bodies, as 
been the case had the limitation been to a man 
and woman, and the heirs of their bodies begotten {z ) : and 
in this, and the like cases, their issues shall be tenants in 
common; because they must claim by different titles, one 
as heir of A., and the other as heir of B. ; and those too 
not titles by purchase, but descent. In short, whenever 
an estate in joint-tenancy or coparcenary is dissolved, so 
that theridhaj^Q^rt^^ made J but the undivided tenancy 

continues, it is turned ThToT a tenancy in common. 

’ [A tenancy in common may also be created by express 
limitation] in a conveyance: but here care inust be taken 
^ insert words implying that the grantees are to take dis- 
tinct, though undivided, shares; for a grant without such 
words would give a joint estate. And it is laid down in 
oiir books that [the common law is apt in its constructions 
to lilvour joint-tenancy rather than tenancy in common (a); 
because the divisible services issuing from land (as, for ex- 
ample, rent,) arc not dmded, nor the entire services (as 
fealty) multiplied, by joint-tenancy, — as they must neces- 
sarily be upon a tenancy in common.] Accordingly, [if land 
, be given to two, to be liolden the one moiety to one, and the 
otlicr moiety to the other, this is an estate in common (5); 
and, if one grants to another half\m land, the grantor and 
gi’antee are also tenants in common (c); — because, as has* 
been before observed (d), joint-tenants do not take by dis- 
tinct halves or moieties ; and by such grants the division 
and severalty of the estate is so plainly expressed, that it is 
impossible that they should take a joint interest in the whole 

(y) Doe t?. Grden, 1 H. & H. (6) Litt. s. 298. 

31 4-; vide sup. p. 346. (c) Ibid. s. 299. 

(;^) Litt. B. 283. (<#) Vide sup. p. 840. 

(a) Fisher v, Wigg^, Salk. 392. * 
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[of tlie tenements*] Yet on tlie other hand, an estsito gtVen 
to A. and B. equally to he between them, in common 

law conveyances, hath been said to be a joint-tenancy (e), 
for it impKcs no more than the law has annexed to that 
estate, viz. divisibility (/). Such a limitation however i^"^ 
wills, and in conveyances founded tm the statiK«tyj;if/ft*se&;*. 
(of which we shall have occasion to treat hereafter,) is 
certainly a tenancy in common (5^); for though the ten- 
dency of the antient law was to favour a joint-tenancy, the 
leaning in later times has been the other way (A); the right 
of survivorship being often inconvenient and harsh in its 
eflfect. And therefore in wills and the conveyances above 
referred to — which came into use in comparatively modem 
times and where a more liberal construction is in some 
respects allowed, than in the case of a common law con- 
veyance — a tenancy in common will be created by words 
which might operate in a conveyance not founded pn th% 
statute, as a limitation in joint-tenancy. 

We may take this opportunity of remarking, that when 
lands are given to two or more as tenants in common, it 
frequently happens that a particular estate is limited' to 
each of the grantees in his share, with remainder over to the 
Other or others of them— as if a man give lands to his two 
children as tenants in common in tail, and direct that upon 
failure of the issue of one of them his share shall go over 
to the other in tail, and vice versa. Such ulterior estates 
as these are called cross remainders^ because each of the 
grantees has reciprocally a remainder in the share of the 
others and it is a rule respecting them, that in a deed they 
can be given only by express limitation, and shall never be 
m^ed(i)\ though it is otherwise with respect to wills y 

(<r) 1 Eq. Cas. Abr. 291. (A) Joliffe v. East, 3 Bro. C. C. 25 ; 

{/) FUber u. Wigg, 1 P. Wms. 17. Fisher t% Wjgg, 1 P. Wms. 14. 

(g) See Co. Litt. by Harg. 190 b, (1) 1 Saund. by Wms. 185, n. (6) ; 
n, (4) f I Sand. Us. 1 26 ; KatcliSe*s Cede v. Levingston, 1 Vent. 224; 
case, i I Ventr- 32; Doe a. Worsley, 1 East, 416* 

Ooodtitle 0 . Stokes, ) Wils. 841* 
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whtch are expounded more *Kberally, >rith a view to the 
presumable intent of the donor. For in these, cross-re- 
mainders may be raised not only by actual limitation, but 
by any expression from which the design to create them 

By patti- 

tion; for tenants in common, like joint-tenants, were com- 
pellable by the statutes before mentioned to divide their 
lands by writ of partition, though they were not liable at 
common law to such a proceeding (Z) ; and they may be still 
driven to a partition by means of a suit in equity. And 
also, — [jSy uniting all the titles and interests in one tenant^ 
by purchase or otherwise, which brings the whole to one 
severalty.] 

(k) A learned disquisition on the see Co. Litt 195 b, n.(l), by Butler, 
nature of crose-remainders will be (/) Vide sup* p. 
lound in 1 Preet Est. 94, 115 ; and 


reasonably be inferred (ft). 

, in common may be dissolved- 
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CHAPTER IX. 

OF HSFS AND Tftt^STS. 


The modes of ownership hitherto considered all belong 
to the division of legal estates, to wl|c^ onr attention was 
in the first instance to l)e directed ‘ And we may also 
remark of them, that they coii^^^mei^rmary and proper 
forms of 'property in land; hati% been known in this 
;i^iintiy &Qm the earliest era in the history of the Anglo- 
Bdtinan jnidspr^ while all others are of considerably 
; later inttodiietion. But it is now time to take some notice 
of the equitable kind ; which, in relation to the 
are not only of posterior but derivative origin, and 
;i proportionally more complex and artificial in their cha- 
,*i»(Cter: tlxough unmixed, on the other hand, with tlv^sc 
'principles of feudal tenure fundamentally inherent, as we 
have seen, in the legal or common law estates. 

The only example of equitable estate to . which we have 
hitherto had occasion to refer, is that which resides in a 
person who, having conveyed his land by way of moiigagc, 
is still entitled to the equity of redemption (i). But other 
interests of a various and somewhat intricate nature remain 
to be examined, which are embraced under the general 
appellation of Um and Trusts. 

Uses and trusts were in their origin closely united, but 
not identical (c). A trust was the confidence reposed by 

(a) Vide sup. p. 235. (c) As to the manner of the intro- 

(5) Vide sup. p. 312. An equity duciion of uses into our law, vide 
of redemption is said to be a title in Reeves’s Hist Ef/gf. Law, vol. iii. p. 
fqnitj^ and not merely a trust ; I 364, yol. iv. pp. 34(i, 516, 520; Co. 
Sand. Uses, 2J)8, 2nd ed . ; Flonket Litt. by Butler, 271 b, n. (1), 290 b, 
0 . Penson, 2 Atk. 290. n. (1). 
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<)n« nian in another when he*invested him with the nominal 
ownership of property^ to be dealt with in some particular 
manner, or held for some partierJar person or purpose 
]K)inted out. If the trust was of a certain description, viz., 
hold land for the benefit of another person, generally, 
receive tlie ]^rofits, the sort of interest or 
right which consequently attached to the latter person was 
called a use, to distmguish it . from the nominal ownership 
or estate of the trustee (rf)i 'i!> 

The gcmeral ide^qf a tise or trust [answered more to the 
fidei commissum t'^^ffche- fwuctus of the civil law (e) ^ 
wliich latter was tbq|tempd&y right of using a thing witli- 
out having the ultiili^ property or foil dominion of the 
substance (/); but mmmismm (which usually was 

created by will)'iims the disposal of an inheritance ta 
in confidence that he should convey it, or dispose of the 
profits, at the will of another The right of the 
was originally considered in the Roman law as jus jpteesh 
fium {h)-rA\\at is, one for which the remedy was only by 
entr(*aty or request; but by subsequent institution it 

{d) The books are gather vague, ‘ be not a thing annexed to the land, 

and not always correct in their ac- it will be asked of me what it is: 

count of the original meaning of tliesc to which I answer, that a use 

terms. Blacksioiie (vol. ii. p. 327) is the equitable right to have the 

says that “ Uses and trusts were in profit of lands, the legal estate 

their original of a nature very si- ‘ whereof is in the feolfee, only to 

“ milar, or rather exactly the same.” “ the trust and confidence reposed in 

There can be no doubt, however, “ him.”— (Gilb. Us. ed. by Sugd. 

that there might be '* trusts” which S<^4.) And again Ld. Bacon re- 

involved no ” uses,” in the proper marks, *‘For a trust, which is the way 

moaning of that term. Thus Lord to a use^ it is exceedingly well 
Bacon expressly distinguishes a ” defined by a civilian of great un- 

tuc from a ” special ” or ” trail- “ deistanding, Fides est ohligatid 

Vsitory” trust. — (Bac. Read. Us.) consekntia unius ad intentioneni^ 
Again it is clear that trust” was (Bac. Read. Us.) 

referable ratfier to the person in {e) Gilb. Uses, by Sugd. 3, («.) 

whom the confidence was reposed, (/) Ff. 7, k 1. 

use” to the person for whose bene- (g) Inst 2, t. 23, ss. 1, 2. 

fit itwaBrepo«^ctl. Thus it is said by (k) 1 Cruise, Di|. 394. 

Ld. Ch. Baron Gilbert, If the use 
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acqiured d different cliai*actdr(i). It then became jns 
jidudarium^ and entitled to a remedy from a coiu*t of 
justice, and it was the business of a pai-ticular magistmte, 
the prtstor fidei commissariusy to enforce the observance of 
these confidences (k). ^ 

[,This notion of a use was transplanted intovJJji/s^itnd^ 
from the civil law, about the close of the reign of Edward tlie 
third (/); and by the means of the foreign ecclesiastics, who 
introduced it to evade the statutes of moiimain,] To explain 
this, we must remark that the religious houses to which 
they belonged, fell under the legal description of corpora^ 
tions; a species of social institution on wliich we shall have 
occasion to dilate hereafter, and of which at present we 
shall only say, that they consist .either of collective bodies 
of men, or of single indiriduals — ^the first called corpora- 
tions aggregate i the second, corporations sok\ — to whom 
the law allows an artificial, distinct from their natural, 
personality; and who possess, as persons corporate, the 
character of perpettiity : their existence being constantly 
maintained by the succession of new indiTtdduals in the 
place of those who die, or are removed (w). The lands b^ 
longing to corporations were consequently said to be in 
manUy or in mortmain, because they })roduced no 
advantage to tfee feudal lord by way of esclicat or other- 
wise («t); and therefore, by the policy of the antient ]aw% 
they were prohibited fi:om the purchase of land, unless 
a licence in mortmain (as it was called) was obtained 
for the purpose. This principle was enforced by a variety 
of statutes, called the statutes of mortmain, wduch the 
clergy of the day were constantly exerting their ingenuity 
to ei^de. One of their expedients was to obtain grants of 
laud, to their rtjligious houses directly, but to some 
person tFhold to the me of the religious houses.] A gift 
of this kind confeiTed no estate br interest whatever, in con- 

(i) 1 Cruise, Dig. S95, (w) See fiirther as to corporationfl^ 

{^) tmt $, #. 1. bk. IV. pt. III. c. i. 

Sand, Uses, p. 2>nd ed. (w) Co. Litt 2 b. 
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templation of kw, on those* who^e benefit was designed ; 
for the principle of the feudal tenure was to look no further 
than to the actual and ostensible tenant, and to consider 
him alone as the proprietor (o). The use, therefore, declared 
'!H\pon such a gift, being in the vie^y of the ordinary courts 
of jte^tip,e ^ non^entity^ escaped the operation of the statutes 
of mortmain* On the other hand, however, it did not re- 
main without protection : for the clerical chancellors of 
those days maintained the doctrine that such gifts, though 
not effectual in the ordinary courts of law, were binding in 
conscience; and ought, like the Jidei commissa of the Ro- 
mans, to be enforced. And as those >vcre subjected by 
the imperial institutions to the jin*isdiction of a particidar 
magistrate, the prsetor, so the chancellors claimed the right 
of compelling the performance of the trusts in question in 
their Court of Chancery ; where justice was administered 
upon the principles of equity^ in contradistinction to the 
common law of the realm (p). 

As regards the corporate bodies or religious houses 
themselves, indeed, this evasive contrivance ol* uses proved 
to be of little avail ; being [cnishcd in its infancy by statute 
15 Rich. II. c. 5,] which enacted that, for the future, uses 
should be subject to the statutes of mortmain, and forfeit- 
able like thedands themselves, unless tho/^icence of the 
crown were duly obtained. Yet the idea being once in- 
troduced, was afterwards applied to purposes not contem- 
plated by its inventors, and took root in our system of 
jurisprudence ; being chiefly recommended by two consi- 
derations — first, that uses were, as to the manner of their 
creation and transfer, and the modifications of interest to 
which they might be subject, free from the restrictive rules 
which applied to the common law estates : secondly, that 
they were not, in general, liable, like these estates, to forfei- 
ture (?), and originally not even to forfeiture for treason (r)* 

(o) 1 Cruise, Dig. 402. iii. p. 192. 

{p) Vide sup, p. 82; 3 Bl Com. (q) Vida sup. pp*204, 214. 

51; Reeves’s Hist. Eng. Law, vol. (r) See 33 Hen. 8, c. 20. 
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And owin^ to tins latter circiirhstance in particular [it haj)- 
jiened that, during our long wars in France and tlie subse- 
quent civil commotions between the houses of York and 
Lancaster, uses grew almost universal ; through the desire 
that men had of securing ilieir estates from forfeiture wheW 
each of the ctmtending parties, as they became 
alternately attainted the other. Till about the reign of Ed- 
ward the fouilh, before whose time Lord Bacon remarks 
that there are not six cases to he found relating to the 
doctrine of uses ( 5 ), the courts of equity began to reduce 
them to sometliing of a regular system.] 

With respect to the kinds of ]>roperty that might be the 
subject of a use, wc may ohsvrvQ^ in general, that all cor- 
])oreal hereditaments, whether in possession, remainder, or 
reversion; and many that are ineorjioreal, for example, 
rents and advon sons, might be granted to a use ; but not v 
those of whiclf the use was inseparable from the ]>ossc'Ssion * 
and gu(B ipso usu consumunfur, as ways, commons, and the 
like(0. 

The manner in wliich a use was commonly created was 
as follows. The owner, or actual tenant of the land, con- 
veyed it by fcoflBnent, upon the trust or confidence, which 
often rested upon merely oral agreement (w), tliat the 
feoffee should hold the land to the u>s(‘ of some third- person, 
or it might be to the use of the feoffor himself ( j:*). The 
effect of this transaction (as already in part explained) was, 
that the legal seisin or feudal tenancy of the land hocam(j 
severed from tl;c substantial and beneficial ovmership or 
use; the former being vested in the inisteo, otherwise called 
feoffee to uses^ the latter, in the person to whose use he 
liejd* who received the appellation of cestui que use. Of 
the^ divided interests, that of the feoffee alone obtained 
protection in the coart> of common law; where he was con- 

U') Bac. Read. Us. per Doddridge, J., Gilb. Ubct, 1*35, 

(/) 2 Bl. Uom. 330 \ 1 Sand, Uses, 3rd od. by Sugd. 

?0,2nd Oyiisc, Dig. 408 ; W. (w) I Sand. Uses, 17, 2nd cd. 

JoAo^ tliT; Ld, WiUougt»by*s case, (x) 1 Cruise, Dig. 892. 
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hiclpred as absolute owner. • But a different doctrine was 
maintained in tbe courts of equity, wliich treated cestui que 
use, on tbe other hand, as the true j)ro})rietoi-; and com- 
pelled the feoffee to account to him for the nmts and pro- 
fits, and to hold the land at his disposal. 

Usqs, however, might be creatui, not only by an expi’css 
agreement or declaration, but by mere im])licatioii from 
the nature of the conveyance itself. Thus ii* a man made 
a fcoffhicnt in fee to another, 'without any consideration, 
equity would presume that he meant it to tlie use of liim- 
self; and would therefore raise an implied use for Jiis 
benefit (y), unless he exjnvssly d(‘elared it to l>e to the 
use of another, and then nothing was presumed contraiy 
to his own expressions (s). And lxei*e wo may observe, that 
uses thus returning by way of imixlieation to the grantor 
himself, were called resulting uses (a). Uses also were 
capable of being raised in some ('avses ujxsn mere con- 
tracts (i), without the formality of any conveyance; and 
this either oxjxressly or by implication. For if a man iii 
consideration of natimd affection, covenanted^ that is, con- 
tracted under the solemnity of a d(M'd (c), that he would 
stand seised of his land to the use of some near relative 
named (t/); or of a wife, actual or intended; a court of 
equity, .even .though no vahiablc consideration passed, 
'w^ould enforce the use, and treat the covenantor thereafter 
as a mere trustee for the ])arty whoso benefit was desigiled. 
So if a man had bargained and sold his land to another, 
(that is, agreed to soli it him,) for pecuniary consideration, 
but had made no actual feoffment or conveyance, etpiity 
would, under such circumstances, consider the estate as 

(y) 1 Sand. Us. 68, 2nd eil. ; Vin. {h) 1 Sand. Us. 118, 2nded.; ibid. 
U^es, F. ; 1 Cruise, Dig, 442, 446, II. 50; Chudlcigh's case, 1 Hep. 
450; Gill). 118. 139 b. 

{z) 2 Bl. Com. 330.' (c) 2 Bl Com. 304. 

(fl) 1 Cruise, Dig. 412, 446, 450; {d) Gilb. Uses, 93; Sugd, Introd. 

2 Bl. Com. 335i ? Doe v. Rolfe, 8 Ad. to Gilb. xlvii. 

& El. 650. 
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belonging 1:0 the party who hafl paid the money; and would 
consequently hold the bargainor to be seised of the land 
from thenceforth, to the use of the bargainee (^). 

No contii'aits of either kind, however, would be enforced 
in equity, unless founded u}>on the particular species 
consideration above described as appropriate tojih^jsase ; 
a gratTiitous engagement, in favour of a stranger, being 
insufficient to raise a use. 

In general all persons were of capacity thus to become 
trustees, and to hold to a use (/). There were, however, 
some exceptions. For ])ersons attainted and aliens were 
for this, (as for all other puiposes,) disqualified from hold- 
ing land (ff) ; and the doctrine was also established, [that 
neither the king nor queen, on account of their dignity 
royal (A), nor any corporation aggregate, on account of its 
limited capacit 5 ’^(i), , could be seised to any use but their 
oym ; that is,' they might hold the lands, but were not 
compellable to execute the trust.] 

As the feoffee or person seised to uses was considered 
at the common law as absolute owner, his estate was of 
course subject to all the incidents which would attach.lo 
one held for his own benefit. It would devolve to his legal 
representative at his death, and might be aliened, or for- 
feited l)y his ado while living; or become subject to execution 
for his debts, or to escheat for want of an heir. His wife 
also would be entitled to dower; and where the feoffee 
was a married woman, her husband might claim an estate 
by the curtesy (A). 

It is to be observed, tooy^ that persons claiming under titles 

( 4 ) 2 Sand. Us, 50, 2nd ed. But {h) 2 Bl. Com, 380 ; 1 Sand. Ua. 
the precise technical words of bargain 65, 2nd ed, 
and sakf or caeenant to stand seisedt (i) Ibid, 
are not essential, if there are words {k) 1 Sand. Us. 75, 76, 2nd ed ; 1 
tantamount. (Treat, on Equity, Cruise, Dig. 4<03; 2 Bl. Com., ubi 
book ji. chap. 3, s. 1.) sup. As to his estate being liable 

(/) I ^^)(ind. Us. 62, 2nd ed. to execution for bis'debts, see OUb. 

{g) llld, 65. ^ Us. by Sugd. 3rd edit. p. 15. 
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derived like these, from the feoffee^ were in somtJj cases en- 
titled to hold for their own benefit, free from any equitable 
obligation to perform the trust. Originally, indeed, it was 
held that the Court of Chancery could gi^^dief only 
against the person himself in whom the trust was first re- 
posed, and not against such as might derive title throngh 
him. [This was altered in the reign of Henry the sixth 
^dth respect to the heir (Z); and afterwards the same rule, 
by a parity of reason, was extended to such alienees as had 
purchased either without a valuable consideration, or with 
an express notice of tlie use (m). But a pui'chaser for a 
valuable consideration without notice,] or a creditor ob- 
taining execution (w), [might hold the land discharged of 
any such confidence ; and so if the feoffee to uses died with- 
out heir, or committed a forfeiture, or married, neither the 
lord who entered for his escheat or forfeiture, nor the hus- 
band who retained the possession as tenant by the curtesy, 
nor the wife to whom dower was assigned, — were liable to 
perform the use: because they were not parties to the 
trust, but came in by act of law(o): thotigh doubtless 
their title in reason, was no better than that of the heir.] 

The capacity of becoming cestui que use^ was even more ^^ 
extensive than that of becoming tinistee ; and it may be 
sufficient, to obsciwe generally, that all pers:>ns comj)etent 
bo take a conveyance of land might also take an interest in 
it by way of use (p). 

The nature of this interest, constitutmg as it did a new 
sort of ownership, wholly distinct from the common law 
3r legal estate, to which alone our attention was formerly 
iirected, demands a particular consideration. It was in 
its nature so exclusively equitahlcy that the court/S of com- 
mon law accounted the cestui que use, if out of possession, 
as a mere strange^ to the land ; if in possession, as no more 

(/; Keilvr. 4^; see the Year- pp. 
book, 22 Edw. 4, c/6. (o) See 1 Saiid. Uses, 229, 2nd ed. 

(wa) Keilw. 46, (/>) I Sand. Usea, ^6. 

(m) Gilb. Uses, by Sugd. Srd edit. 
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than a tetfant at sufferance. *» They consequently allov;c(l 
no eflfeot to his alienation or demise of tlie land, if made 
without the consent of the trustee ; and they held it not liable 
to forfeiturf his default, nor to execution for his debts ( 7 ). 
In equity, however, the properties or incidents of this kind 
of pwnership were in a great measure assimilated tp those 
of a legal estate ; while on the other hand they were settled^ 
in certain respects, upon principles more advantageous to 
the owner. These properties were principally as follows : — 
1 . Contrary to the course of the common law with respect 
to freehold estate, uses even for life, or for a greater interest, 
might be created or assigned [by secret deeds between the 
parties, or might be devised by last will or testament (r) ; 
for as the legal estate in the soil was not transferred by 
these transactions, no lioery of seisin was necessary,] or in 
its nature applicable to the case. 2 . As a use was exempt 
from the restrictions of the common law as to the manner 
of creation or transfer, so it enjoyed a similar freedom as 
regards the modification of the interest itself. Thus uses 
might not only be in possession, reversion, or remainder, 
(vested or contingent,) according to the fashion of legal 
estates ; but might also be limited for future interests not 
corresponding with the legal idea of a remainder, ^^lien 
in the nature <i>f estates in possession, reversion, or vested 
T^XiMdiider, they were called uses in esse; in other cases 
ithey were described as uses in futuro, contingent uses, or 
uses in possibility (f). 3. A use was not, as before re- 

marked, subject to forfeiture (^); and did not escheat upon 
attainder, or other defect of blood ; [for escheats and the 
like are the consequence of tenure^ and uses are held of 
nobody. 4 . Again, no wife could claim dower, or husband 
an estate by curtesy, of a use {u ) ; for no trust was declared 

(y) 2 Bl. Com.3Sl ; 1 Sand.Uses, Bac. Read. Us.,- Bac. Ab. Uses, 
73, 74, 2hdcd, (G). 

(r) jBac. Read. U[se% 81^, 308; 1 (0 Vide sup. p.t363. 

Sand. Use«, 72, 2nd ed. («) Vernon’s case^ 4 Rep, 1. b ; 2 

is) Chudleil^R’scW, I Eep. 186 b, And. 75. As to dmoer and curiesy, 
121 b ; Lows’ ease, 10 Eep. S3 a j vide sup. pp. 272, 260, 
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[for their benefit, at the original g^ant of the estate. And 
therefore it became customaiy, when most estates were put 
in use, to settle before marriage some ^estate to the 
use of the husband and wife for their Jives, which was the 
original of modern jointures (j; ), 5. Lastly, a use could 

not be ’ ext^ajJ^^d by %vrlt of or other legal process, " 

for the debts of cestui que use ;] though the legal estate was 
liable to such execution for the debt of the legal tenant. 

The state of things here described was, however, attended 
with a variety of inconveniences. A person in possession 
of the land as apparent owner, would often, in reality, bo 
a mere cestui que use, and consequently no more than a 
tenant at sufferance in regard to the legal estate ; or he 
might, on the other hand, be a mere trustee, the equitable 
ownership andr the right to receive the profits residing in 
another (y) : and as putting an estate into uge was often a 
secret transaction, with which strangers had no means of 
becoming acquainted (^r), they were in constant danger 
of^being deceived as to the true state of the title. We 
cannot therefore be surprised at Lord Bacon’s complaint 
that [this course of proceeding was turned to deceive 
many of their just and reasonable rights. A man that 
had cause to sue for land, knew not agamst whom to 
bring liis action, or who was the owner of it. The wife 
was deAauded of her thirds, the husband of his curtesy, 
the lord of his wardship, relief, hcriot, and escheat, the * 
creditor of his extent for debt, and the tenant of his 
lease (a).” To remedy these Inconveniences abundance 
of statutes were provided, which made the lands liable 
to be extended by the creditors of cestui que u$e{b) ; allowed 
actions for the freehold to be brought against him if in 
actual pemajPcy or enjoyment of the profits (c) ; made him 
* * 

{x) yide sup. p. 278. (a) Bac. Use of tbe Law, 153. 

{y) Bac. Abuses and Trusts, p. (5) Stat. 50 Edw. 3, c. 6 ; 2 Rich* 
88. 2, St. 2, c. 3 i 19 Hen,-7, c. 15. 

(s) 1 Sand. Us. 17, 18, 23 ; Pre- (c) 1 Rich. 2, c. « i 4 Hen. 4, c. 
amble of Stat. of Uses. 7 ; 11 Hen. 6, c. 3? 1 Hen, 7, c. 1. 

B B 
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[Kable to actions of waste ((i)'; established his conveyance 
and leases made without the concurrence of his feoffees (e ) ; 
and gave th^ lord the wardship of his heir, with certain 
other feudal perquisites (/). 

/ These provisions all tended to consider cestui que use as 
' the real owner of the estate ;] and it being at length re- 
solved to carry this idea into fiill effect, that celebrated Act 
was passed in the reign of Henry the eighth, which is 
[usually called the Statute of feWty), or in conveyances 
and pleadings, the Statute for transferring Uses into Pos-~ 
session. The hint seems to have been derived from what 
was done at the accession of King Richard the third; who 
having, when Duke of Gloucester, been frequently made a 
feoffee to uses, would upon the assumption of the crown 
(as the law was then understood) have been entitled to hold 
the lands discharged of the use. But to obviate so noto- 
rious an injustice, an act of parliament was immediately 
passed, which ordained that, where he had been so enfeoffed 
jointly with other persons, the lands shoidd vest in^thc 
other feoffees as if lie had never been named ; and that, 4 
where he solely stood enfeoffed, the estate itself should vest 
in cestui que use in like manner as he had the use (A). And so 
the statute o£ Henry the eighth, after reciting the various 
inconveniences before mentioned, and many others, enacts 
that, where any person shall be seised] of lands or other 
hereditaments (i) to the use, confidence, or tnist of any 
other person or body politic, the person or body politic 
entitled to the use, confidence or trust in fee simple, 
fee tail, for life or years, or otherwise, — or in remainder 
or reversion, — shall from henceforth stand and be seised 
or possessed of the said lands or other hereditaments, 
of awp the like estates, as they have in the use, trust, 

{<?) sSt 11 Hen«6, c. 6. (i) The words in the Act are 

(a) Stat. I Eich. honours, castlei^ manors, lands, 

(/) Stat. c. I7j 19 Hen. '' tenements, rents, services, rever- 

7, c* 15. ^ « sions, remainders, or other heredity 

(j?) 27 Hen. S, c. 10. ** aments j*' 27 Hen. 8, c. 10, % 1. 

(A) 1 Eich. 8, c, 5. 
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or confidence : and that the estate of the person so seised 
to uses shall be deemed to be in him or them that 
have the uso^ in such quality, manner, form, and con- 
dition, as they had before in the use. The effect of this 
statute, -wherever it comes into operation, is to execute 
the use ; that is, it instantaneously (A), and as by a kind of 
parliamentary magic (/), transmutes the equitable interest 
of cestui que me int6 legal estate of the same nature, and 
makes him tenant land accordingly, in lieu of the 

feoffee to uses, or trustee : whose estate, on the other hand, 
is at the same moment annihilated (w). The use is also 
said to be transferred into possession (n) ; that is, the legal 
estate conferred on cestui que use is considered as an estate 
in actual seisin or possession (according to its nature), and 
such as requires no further ceremony for its completion (o). 
Thus if a feoffment be made to A. and his keirs to the use 
of B. and. his heirs, an estate in fee simple in possession is 
eo instanti vested by force of the statute, and without livery 
ollBeisin, in B, ; and A. takes nothing (p) : or if a person 
seised in fee bargains and sells to A, for a year, for a pecu- 
niary consideration — which -we may remernlxjr constitutes 
a seisin in the bargainor to the use of A. {q) — A. imme- 
diately becomes, by force of the statute an(\ without entiy, 
possessed of the land for the term of one year ; the reversion 
remaining in the bargainor. 

Here we must observe, however, that to bring the 
statute into operation, it is essential that there should not 
only be a use, but a person seised to the me (r) ; for its pro- 
visions are confined to the case where one person shall 
be seised to the use of any other person.” And therefore 


{k) 2 Bl. Com. 333. 

(0 Ibid. 838. 

(m) Ibid. 583. 

(w) 1 Saun^* 251, n. (2). 234 b, n. 
(4). 

(o) As to the effect upon the sta- 
tutory seisin, of cestui que use 
clahnhig the use, see Burdettv. Spils- 


bury, 6 Man. fit Gr. 456, in notis, 

(p) A.^s momentary seisin vests 
no estate in him. ( Jatpes v. Plant, in 
error, 4 Ad. & El. 7G6.) 

(^) Vide sup. p. 365. 

(f) 1 Sand. Us. ^97, 113, 138? 2 
Sand. Us* 58. 


B n 2 
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where an existing term of years is limited to a use, as where 
a term of 1000 years is assigned to B. to the use of C., it 
was decided by the common law judges soon after the 
statute passed, and has been since uniformly held, that the 
provisions of the statute do not apply to the case, and that 
the use will consequently remain unexecuted. F or of such 
estates as these, (being mere chattels,) the termor is not 
but only j^assessed {s ) ; and therefore there is no per- 
son seised to a use as the statute requires (^). Upon tlie 
same principle of close adherence to the words of the 
statute, it is held, that the seisin should be vested in a 
different person from cestui que use himself : for otherwise 
the case does not arise of one person seised to the use of 
another{u). And the seisin should be for an estate as 
extensive as the use itself ; for the statute only executes 
the use so far as there is a corresponding seisin. Thus 
if land be conveyed to A. for life to the use of B. in fee ; 
the statute will vest the legal estate in B. only during the 
life of A. (x). 


(i) Vide sup. p. 287. 

{t) 1 Sand. Us. 198, 2nd edit. ; 
Gilb. Uir. 79 ; Bac. Read. Us. S3d ; 
Dillon Fraine,^?oph. 76. This 
case, of the limitation of a term of 
years to a use, must be carefully 
distinguished from the. limitation of 
the Jr 0 thiUd to a use for a term of 
years \ for the latter m executed by 
the statute. (Gilb. Us. 80.) 

(a) 1 Sand. Us. 96. 

(w) 1 Saijd. Us. nS i Gilb. Us. 
4S0. There was once .a great con- 
Woversy on the question out of what 
seisin **oQntingent uses*’ are in cer- 
tain cases to be executed f und this 
involved the curious doctrine of 
Thhs land is 
eonveyeir# ^ to A* and his 
heirs^ the of Bfi for re- 
to the* use his unborn 
successively In ta^i, remainder 


to the use of C. in fee ; it is neces- 
sary, in order that the statute should 
transmute all these uses into legal 
estates, that there should be a seisin 
out of which lo execute not only the 
uses in esse to B. and C., but the 
future uses to tKe sons of B. And 
by some persons it was thought ne- 
cessary, also, that this seisin should 
exist with respect to each use at the 
time of its possessing the character 
of a use in esse. But all the actual 
seisin of the fet^ee A. is exhausted 
before any son of B. is born, being 
drawn out of him to execute the uses 
in esse to B. and C. ; which uses, 
taken together, extend to the entire 
inheritance. Here, therefore, was 
the dIfiBculty ; and in order to meet 
lt» it was held by great authorities 
that there still remains in the feoffee, 
though not an t!ictual seibin, yet a 
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As regards the use itself, also/a similar rigour of con- 
struction was adopted by the early expounders of the sta- 
tute (y) ; and their doctrines have long since passed into 
settled law. The decisions of the common law coiurts on 
this subject were as follows:— 1. It was held that no use 
can he limited upon a use(z). Thus where A., being 
seised, bargains and sells for a pecuniary consideration to 
B., the legal estate passes (as we have seen) by force of 
the statute to B., to whom the use is limited by the effect 
of the bargain and sale ; and from this it might seem rea- 
sonable to infer that where A. bargains and sells to B., to 
the me of C., the legal estate would vest in C., for the 
ultimate use is here limited to him. But the judges held 
that it would vest in this case also in B,, and that C. 
would take nothing; for the statute, they said, would 
execute the first use limited to B., but i\ot the second, 
limited to C. ; the latter use being a mere nullity, inas- 
much as no use can be engendered of a use (a).” Upon 
the same principle a feoffment to A. to the use of B. in 
trust for C., was held to vest the legal estate in B. ; and 

or possibility of/tffttre Watk. Convey. 8th ed. 243.) The 
seisin, to serve the future uses as controversy, however, is now dis- 

ihey come into me. But, according posed of by Act of Parliament; it 

to others, there was no necessity for being provided l^y 23 & 24 Viet c. 
resorting to this theory; it being 38, s. 7, that such uses shall take 
sufficient, in their opinion, for the effect when and as they arise by 
purpose of the statute, that at the force of the original seisin to the 
time of the creation of the future uses ; and that no shall 

uses there should be a seisin to serve be necessary or deemed to remain, 
them, though there should be none (y) This strictness baa been attVi- 
at the time of their coming into buted to a disinclination on the part 
me i and they concluded that in the of the judges, to carry the aboHdon 
case supposed there would remain of uses so far as had been intended 

in A. neither any seisin nor any by the legislature. ( First Beal Prop, 

possibility of seisin, after tbe.uses to Eep. 8.) 

B. and C, w^e executed. (Dy.340; (a) Gilb. Us. 847; ^ Sand* Us. 

2 Sid. 98 ; 1 Sand. Us. 147 ; Fearnei 198, 2nd edit. ; 2 Bl.Com. 838*. See 

by Butler, 291*; 1 Prest. Est. 170; per ctirlam, Gilbertson tr* Richards, 

Sugd. Gilb. Us. 131; Burt. Com- 4H. 8(N. 297* 
pend. 60 ; Hayes, Convey. 48 ; (a) Tyrrel's cwl, Dy, IW. 
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C. was allowed to take' nothing (i). This maxim, tliat 
there can be no use tipon a use, proceeded upon tile prin- 
ciple that* after the limitation of one, another must be 
considered as repugnant^ and therefore void. Yet the 
doctrine, however fii-mly settled, is, upon the whole, not 
satisfactory; for it was clearly intended, in the cases 
above supposed, tliat C. should have the beneficial in- 
terest ; and the instant the first use was executed in B. ho 
might mthout impropriety have been considered as seised 
to the use of C* ; which second use the statute might as 
well have been permitted to execute as it did the first (c). 
2. The judges held, and the doctrine has since been con- 
firmed by a variety of decisions, that where the person ew- 
trusted has any active duty to perform^ he cannot be con-- 
sidered as holding to a use, or at least not such a use as 
the statute executes. Thus, where lands were given to B. 
and his heirs, with a direction to receive and pay over the 
profits to C., this was held to be no use in C. ; though, on 
the other hand, if the direction were to permit C, to talie 
the profits, this was considered to be a use executed in 
him (d ) ; for here we may observ’^c, is no active duty ap- 

noticed in the text, we may observe, 
that though the trustee to whom some 
active duty is appointed takes the 
legal estate, he takes one only com- 
mensurate in duration with the pe- 
riod during which the duties arc 
to be performed. Thus if land be 
given to B. and his heirs, with di- 
rections to pay over the profits to 
C. during the life of C., and then to 
permit D. to take the profits, the 
legal estate is vested in B. during 
G.’s life, hut on DVs remainder 
Testing in possession, he has a legal 
estate in virtue of the statute. (Sec 
Barker v. Greenwood, 4 Jkfee. & W. 
429 ; Adams r. Adams, 6 Q. B. 860 ; 
Doe d. Muller e. Claridge, 6 C. B. 


pointed for the trustee (e), 

(4) 2 Bl. Comf 836 i Gilb. Us. 
Sugd. lx. 

(e) 2 Bl. Com. 336. 

(d) " Home fait feoffment in fee al 
son use per term de vie, et qtte puis son 
decease /. ]V. prendra les profits : ceo 
fait un use in /. N, Contrar, s' it dit, 
que puis son mort ses feoffees prendront 
Us profits et Hveront euse at /. N. : ceo 

/. JV. car it n'adeux nisi 
par les Usfetffees, * * ( Bro. Feoff, 

al Uses, of ; 36 Hen. 8.) And see 
2 Saund. by Wms. 11 a, n. (17); 8 
Vin, Abr.^^2, tit Devise j Browne 
V, Bag^on, S Tauikt ^4; Doe «. 
Ho^y, 6 Ad. Bt El Doe v. 

4 Bing. 5^7.' j"' 

(e) In reference ^ distinction 
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Tlie uses (or intended uses) which were thus excluded 
from the operation of the statute^ because there was no 
seisin to support them, or because they were limited on a 
precedent use, did not fail, nevertheless, to obtain protec- 
tion from the courts of equity ; for in both cases it was 
evident that the person directed to hold to the purpose 
which the statute was incompetent to execute (or, accord- 
ing to the examples, B.,) was never intended by the parties 
to have any beneficial interest, and that his capacity was 
merely fiduciary (/). Therefore the Court of Chancery 
determined that though the purposes pointed out were not 
uses executable by the statute, -yet a trust subsisted in the 
person directed to perform the purpose ; and that such trust 
was binding, if not at law, yet in conscience and in equity. 
To this the reason of mankind assented (5^); and the in- 
terests in question, though rejected at law uses, became 
established in equity under the denomination of trusts. 
A similar protection was also given, for the same reason, 
and under the same name, to all those confidences which 
were excluded from the operation of the statute, on ac- 
count of the active duties imposed on the trustee; and 
these were a very numerous and imi>ortant class, com- 
])rising not only cases where he was dire^ed to receive 
and pay over the profits to other persons, but those 
where he was to sell the land for their l)enefit, or to divide 
it among them, or the like. These, indeed, seem always 
to have been described as trusts (A), or special trusts, and 
never to have received the appellation of uses. They were 
obviously of a very different nature from those aimed at in 
the statute of uses; and were some of them so essential to the 
purposes of civilized society, and to the piotection of those 

641.) As tonhc case where land i« Williams v. Waters, 14 Mae. & W* 

given to B* and his heirs, with di- X66» 

rections to permit C,, a married wo- {/) 2 Bl C<Hn* 336. 

mnrif to take the profits, see Doe d. {g) Ibid. 

Stevens 0 . Scott, 4 Bing. 505 j Doe (A) Bac. Head. Us. 805; I Sand. 
d, Shelley r. Edlin, 4 Ad. & El. 582 ; Us. 2, 6, 10, 1^05, 2nd edit. 
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who were unable to act' for themselves, that it is difficult 
to imagine a period in our legal history when they could 
be wholly unknown, or to suppose tliat they owed their 
origin to the introduction of uses. 

Both these kinds of trust have ever since continued to 
be copiously created: the uses not executed fy)r passive 
trusts as they are sometimes called), with a view to the 
same advantages in general as were derived from uses 
before the statute ; the active or special trusts for reasons 
sufficiently apparent. The person whose benefit is de- 
signed by them is called cestui que trust, and his interest 
is described as trust estate ; which distinguishes it from a 
use on the one hand, and from lepal estate on the other. 

It will be evident, however, from preceding explanations, 
that, in the case of a passive trust, the trust estate cannot 
be effectively,ci'eated without taking care to reduplicate 
the use, or to limit it upon a term of years instead of a 
fi’eehold interest. Thus, if it is intended to give C. a 
trust estate, which shall be subject to tlie jurisdiction of 
the Court of Chancery, and not a legal estate subject to 
the jurisdiction of the common law, it wiU not suffice (as 
we have seen) to convey by feoffinent to B. and his heirs 
“to the use o^” or even “ in trust for,” C. md his heirs; 
for that use would Itc executed by the statute, and the 
legal estate would vest in C. But on the other hand, the 
object may be accomplished by enfeoffing “ A. and his 
heirs to the use of B. and his heirs, in tnist for C. and his 
heirs:” for there being in’ this case a use ufwn a use, the 
first only will be executed by the statute, and the trust 
estate is- imdisturbed. So it may be accomplished by en- 
feoffing “a. and his heirs to the use of A. and his heirs, 
“ in trust & C. and his heirs;” for though the first use is 
not such a one as the statute executes (the seisin and the 
use being vested in the same person), yet there cannot be 
a use upon a nse, whether the statute executes the first use 
or not ; and» therefore the interest of C. is not a use exe- 



CHAP. IX, — OF USES AND TRUSTS. , 377 

cu^ed, but a trust (i). In like manner the object will be 
attained if an existing term for 1000 years be assigned 
to A. to the use of C. and his heirs;” for A. not being 
seised, but possessed only, to the use of C., the statute 
will not execute the use, and A. remains trustee for C. 
As for the case of an active tnist, no such artifice of oon- 
veyancing is necessary to constitute the trust estate ; the 
duties required to be performed being sufficient in them- 
selves to determine its character. 

Among the kinds of trusts cognizable in equity, it may 
be right also briefly to advert to a large class with which 
we have at present no direct concern, viz, those which are 
constituted in respect of personal chattels; for the trusts of 
which we have hitherto spoken relate (it will be observed) 
exclusively to real estate. As to personalty, it was never 
considered as capable of being held to a use, in the proper 
meaning of that term (k ) ; and the statute of uses is con- 
fined in tenns to lands, tenements, and hereditaments 
but, in the nature of things, a trvst of personal chattels 
must always have been of frequent occurrence (/) ; and it 
has long been the subject of protection in the courts of 
equity. In some instances, indeed, the breach of it finds 
remedy in those of the common law (m). 

The wide field of exclusive juiTsdiction wllich the courts 
of equity thus gradually* acquired, under the general de- 
nomination of ^Hinists,” they have from time to time 
sedulously improved, [and by a long series of uniform de- 
terminations, with some assistance from the legislature, 
they have raised a new system of rational jurisprudence, 
by which trusts have been made to answer in general all 
the beneficial ends of uses, without their inconvenience or 
frauds.] Of this system, so &r as it regards the nature of 
• 

(0 Tipping V, Cousins, Comb. Jones, 127* 

SI 2; 1 Sand.' U b, 97, 2nd ed. ; 2 (/) 1 Sand. Us. 10. 

Sand. Us. 72 ; and see Doe d. Lloyd (w) 2 Fonbl. Treat. Eq. l,n. (a); 
p. Passingbara, 6 Barn. &; Cress. 305. 3 BL Com. 432 ; see the Queen r. 

{!() Gilb. Us. by Sugd. 485; 1 Abrahams, 4 Q. B. 159. 

Sand. Us, 70 ; per Doddridge, * 
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the estate of the trustee, and that of the cestui que trusty 
we will here endeavour to point out the fundamental prin- 
ciples; the subject being much too copious to be folly 
handled in a general treatise upon the English law. 

First, with respect to the word trust” itself: it has 
varied somewhat, we may perceive, from its antientr meaning. 
It formerly applied to every case where a use was created, 
as well as to other confidences ; but where there is a use 
which the statute is competent to execute, there can no 
longer be said to exist a trust. The true definition of this 
term, at the present day, seems to be a confidence reposed 
by one man in another with resj)ect to property committed 
to him as the nominal owner, but not involving a use 
which the statute is competent to execute. In practice, 
however, the term trust, as well as trmt estate^, is applied 
to express the^beneficial interest of the cestui que trust, as 
weU as the confidence reposed in his trustee. 

Besides the distinction between active and trusts 

are also frequently described as executory, or executed — the 
former term being applied to cases where the party, whose 
benefit is designed, is to take through the medium of a 
future instrument of conveyance which the trustee is di-^ 
rected to execute for the purpose; the latter to cases where 
no transaction^of that kind is contemplated, but the trust 
estate is completely limited in the first mstance(w). Again 
trusts (like uses) may l^e either expressly declared, or they 
may be implied from circumstances* Thus, if the legal 
estate in land be conveyed* to A. upon such tnists as the 
grantor shall thereafter appoint; as such tnists are, prior to 
Appointment, incapable of taking effect, and as it is clear 
^at A. is not intended to hold the land for his own benefit; 
thaK^j^' jpses, i}p,nccessary implication, until the appoint-| 
meat ne made, a tnist for the grantor(o). And tnists,] 
l^en thus raised by implication for the benefit of the] 
grantor , Mm called resulting trusts. So if an 

.estat^ypunphased in the name of one person, and the 

ao, 118, 139, &c., 9th cd. 

Use»,’‘A. i Fearue, (o) 1 Cruise, Dig. 477. 
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coTisidemtion-money belonfi^ to or be paid by anotherj the \ 
land purchased will be subject to a trust for tlie person to ; 
whom the money belonged (jp). And an agreement for 
the sale of land, when once concluded, will make the vendor 
a trustee in equity for the purchaser (y). 

Though’ neither the crown nor a corporation aggregate 
could be seised (as wn have seen) to a use, the case is 
othcrAvise with respect to a tnist (r) ; and it may be laid 
down generally, that every description of person capable of 
holding land, is capable also of being a trustee. It is also 
a maxim in equity, that a trust shall never fail on account 
of the disability of the person appointed to perform it, or 
even from the omission to appoint any person as trustee. 
The Court of Chancery will consider the trust, when once 
substantially constituted, as fixing itself upon the person 
who, by reason of such disability or omissioiij may become 
entitled to the legal estate {$); and will accordingly compel 
him to its observance. 

The estate of the trustee is at law (as distinguished from 
equity) subject to aU the incidents which attend an ordinary 
ownership of land. It devolves, therefore, when he dies, 
to his legal r epresentative ; and is liable, while he lives, to , 
alienation by himself ; but the claim of the representative,^ 
and in general also of the alienee, is subject, in contem- 
plation of equity, to the original trust (^). With respect 
to the latter, how^ever, the same rule is established as 
formerly with respect to uses, that a person who becomes 
alienee by purchase, for valuable consideration, and with^ 
out notice that the trust existed, is not compellable in a 
court of equity to its observance (w). As his claim is not 
inferior, in point of natural justice, to that of cestui que 
trust, equity will not interpose between them ; the conse*- 
qucnce of wliich* is, tlmt the legal title of the former takes 
effect for his own benefit, while the latter is left to his 

(p) 1 Sand. Us. 212, 2nd ed. (0 1 Sand. Us. 227 ; Gilb. Sugd. 

(q) Sugd. Vend. 154, 5th ed. 15, n. (5). 

(r) 1 Sand. Us. 227. {«) 1 Sand, Ua, 22$, 

(s) Ibid. 22G. 
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remedy against the alienor personally, for his breach of 
trust. On the other hand, where the legal estate still 
remains in the trustee or his heir, but the purposes of the 
trust are satisfied, he is always compellable to divest him- 
self of it in favour of the person beneficially entitled, by 
executing a proper conveyance. And it is provided by 
the “Trustee Act, 1850 ”(*?)> that if he should refuse 
or neglect to do so when required (a;), or if he should 
be an infant (y), or out of the jmisdiction, or cannot 
be found (z), or if it should be uncertain (where there 
are several trustees) which was the survivor (a); or 
uncertain whether the trustee last known to have been 
seised is living or dead, or, if dead, uncertain who is 
liis heir or devisee (5); or if a person seised of land in 
trust dies intestate as to such land and without an heir(c), 
— ^in all these cases, the Court of Chancery shall have 
pow’er either to make an order vesting the estate in such 
person or persons, in such manner and for such estate, as 
the court shall direct; or may appoint some person to 
make the conveyance in lieu of tlie trustee or his heir(rf). 

Moreover, at law^ the estate of the trustee is liable to be 
taken in execution for his debts {e ) ; and his wdfe is en- 
titled to dowser (/), and the husband of a female trustee to 
curtesy (,^). Upon these points i^ will be recollected that 
the position of the feoffee to uses, before the statute of 
Henry VIII., was the, same; while, on the other hand, 
cestui que use remained without protection from the effect 
of these claims. But herein the modem trust differs re-^ 


(i*) 13 & U Viet. c. 60. The 
prosyi a i p jaB of this act are extended 
and^^wended in some particulars 
by 15 at 16 Viet. c. 55. 


U) )i5& IdVict. c.55,8.2. 

(y) 13 c. 80, os. 7, 8. 



W, 10 . 

Se«t. 18. ' . ■ 

Sect, 9)8. S^ »lc |0 18 & H 


c. 55, 8.2, containing like provisions, 
whore lands are subject to a con- 
tingent right in trust; and 13 & 14 
Viet. c. 60, SB. 3, 4, in reference to 
the case of a lunatic tjustee. 

(e) I Sand. Us. 230, 231 ; 1 P. 
Wms. 278, 

{/) 2 Ves. sen. 634. As to doufer, 
vide sup. p. 272. 

(g) 7 Vin, Ab. 159. As to curtest/, 
vide anp. p. 269. 
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markaWy from the use ; for equity will now inteifere in 
each of tlujse cases, on behalf of ceUiii que tyuLst, and give 
him relief against the party who sets up any title of this 
description to the legal estate. Formerly, also, the inci- 
dents of forfeiture and escheat applied (generally speaking) 
to the estate of the trustee (/i). But by the same “ Trustee 
Act, 1850,” (ss. 46, 47,) no land, stock, or chose in action, 
h(dd in trust or by way of mortgage, shall escheat or be 
forfeited by reason of the attainder or conviction of a 
trustee or mortgagee for any offence, — except so far as 
relates to any beneffeial interest of such trustee or mort- 
gagee therein (i). 

Such are the points that most deserve attention in regard 
to the estate of the tnistee (j). If wc turn now to the 
other party or cestui que trusty we may remark in the first 
place, that every j>erson is competent to stand in that ca- 
pacity, unless labotmng under such disability as would 
disqualify him from becoming the tenant of land. As to 
the nature of his interest, it is not the subject of pt'otection, 
or even of notice (generally speaking), in the courts of 
law, but subsists in equity only (k ) ; and there it may be 
of various kinds or degrees, according to the particular 
chameter of tjic trust created. It is in so»ye instances a 
mere charge on the land ; the ownership being vested in 
another person ; as where a man by his will devises land 
to one, and directs that it shall be charged wuth the 
payment of the legacy to another. In other instances it 
amounts, in contemplation of equity, to the actual owner-- 
ship : and this estate or interest is modelled, in general, 
upon the rules of the common law with respect to legal 
estates. For in this and in other particulars, the principle 


(;0 1 Sand. Us. 230. 

(i) And scl Id & 16 Viet, c 55, 
s. 8, authorizing the appointment of 
a new trustee in the place of a con- 
vict trustee. By 13 & 14 Viet. c. 60, 
the previous provisions contained in 
4 & 5 Will. 4, c. 23, relative to the 
escheat and forfeiture of propeity 


held in trust, are repealed. 

(y) See the collection of legisla- 
tive enactments relating to trustees 
and executors, post, vol. ii. p. 219; 
vol. IV. p. 41. 

(Ar) See Britten B.lsritten, 4 Tyrw. 
473 ; B>oe r. Head, 8 T. R. 1 18. 


B B 7 
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professed by the corHs of equity is, that (P,quitq$ sequitur 
legem (k). Thus there may be an equitable estate for life 
or years, or in fee or tail ; and in the latter case, the method 
of barring the entxail will bo the same as if the estate were 
legal. So an equitable interest may be either in povssession 
or expectancy, as in the case of a legal estate. But where 
it is in the nature of contingent remainder, it has never 
been held subject to the common law rule, now abolished, 
of being defeated by the determination of the particular 
estate before the contingency hap]>ens(/). The doctrine 
of merger” also seems to apply to equitable as well as 
\egal ^istates, — providing the coalescing estates be both of 
the equitable description, and the merger would not be 
productive of any injustice or incionvenience (w,). So the 
same rules of construction will in general aj>ply to eqip- 
table as to legal estates ; and particularly the important 
rule in Shelley’s case (n). A trust of inhm'itancc is also 
subject to the curtesy of the husband of cestui que trust, 
as if it were an estate at law(o); and in this respect 
it is placed on a more satisfactory footing than a use, 
wdiich was exempt, as w(? have seen, from curtesy (p). It 
followed, indeed, till lately, the nature of a use, in being 
exempt from flower : a cfrcumstance resulting rather from 
the cautious adherence to some hasty proceedings, than to 
any well-grounded principle (y) ; but by 3 & 4 Wfll. IV. 
c. 105, s. 2, the widow may now in equity claim dower out 
of any estate of inheritance in possession (other than in 
joint-tenancy), to which the husband was entitled benefi- 
cially, and in which she is not dow^able at law ; and this, 
whether the estate of the husband was wholly equitable, 

{k) 2 Bl. Com. 330. to mtrgert vide sup. p. 322. 

(/) 1 Prest. Est, 243 ; Hopkins v. («) Fearne, byButl. 124* 9th ed.; 
Hopkins, Cas. temp. Talk. 44; 1 Bale v. Coleman* 1 P. Wms, 142, 
Atk. 590. As to the yeeent euateN As to the Rule in.Shelley^s case,’* 
ment with respect to t|iisTule, vide . yide sup. p. 33$. 
sup. p, 339. 9 (o) 1 Sand. Us. 205, As to ewr- 

3 Prest. Conv. 35$ ; H^p- tesy^ vide sup. p. 2$9. 

Icins e. Hoplcins^^ | Atk. 392 ; Phil- (p) Vide sup. p. S68. 

lipsy. Philips, 1 P. Wm#. 4i. As <^) 2 Bl. Com, 337. 
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. or partly legal and partly equitable: Again, a truBt estate, 
though fbrinefly protected like a use from execution for 
debt, is now (with more regard to justice) made subject to 
such process. For, by the Statute of Frauds(r), and by 
the late act of 1 & 2 Viet. 110, (s. 11,) a judgment cre- 
ditor is entitled to sue out a writ of elegit against the 
lands and tenements of which any person is seised or pos- 
sessed in triLst for the judgment debtor, as well as those 
of which such debtor himself is seised or possessed. And 
so, by the statute last mentioned, (s. 18,) a judgment or 
rule of the superior courts at Westminster and orders and 
decrees in equity, (whereby any money, costs, charges or 
expenses shall be payable to any*pcrson,) sluill operate as 
a cliarge upon’ all lands, tenements of hereditaments, in 
which the judgment debtor, or party against whom the 
rule order or decree is sought to be enforced, has any 
estate or interest whatever, whether at law or in equity ( 5 ). 

But though, in general, a trust follows the nature of a 
common law estate, yet on the other hand it may be 
limited, like a use, in forms tliat the common law mil not 
allow. It is also exempt in its nature from the common 
law restiictions mth respect to the manner of conveyance; 
for it. has always been capable of being created or assigned, 
(even for'jin estate of freehold duration,) b^deed without 
livery, or by last will and testament. It might originally, 
indeed, have been established upon mere parol evidence. 
But now, by the Statute of Frauds (^), all trusts and con- 
fidences of lands, except such as*arise by implication of law, 
must be manifested and proved by some writing signed by 
the party, or by his written wili(M). And the Act makes 
the like ceremony essential to the validity of any grant or 
assignment of this species of interest. A trust is also 
• 

(r) 29 Car. 2, c. S, s. 10. gjons of the statute of frauds with 

(.«) As to 'such judgment being respect to trust estates^ see 2 Saund. 
required to be registered to hind the by Wms. 11 a, n. (m ) ; Harris 0 . 
land, vide sup. p. 257, n. (r). Pugh, 4 Bing. 335 ; Harris e. Booker, 

(0 29 Car. 2, c, 8, s, 9. ibid. 96; Scott e. Scholey, 8 Kast, 

(u) As to the effect of the provi- 407. 
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not forfeited by reason of the attainder or conviction oi the 
trustee for any offence (v ) ; nor does a trust of inheritance 
escheat for want of inheritable blood : for the defect of an 
heir confers no title^ in this case, on the lord ; it merely 
enables the trustee to hold the land discharged of the 
tnlst(i4?). Nor does such a trust of inheritance escheat to 
the lord on the attainder of the cestui que trust (a:), though 
it seems forfeitable to the crown on his attainder for 
treason (y). In these incidents the modem tnist, it will 
be observed, follows the principle of the antient use. 


It may be proper before we conclude, to take some no- 
tice of the subject of terms held in trust to attend the in- 
heritaiuce. Uf6n the purchase of real property it has been 
common to assign upon a tmst of this de^ription, any 
mortgage terpi or trust term connected with the title, but 
of which the purposes have been satisfied. Thus, where 
land held in fee is mortgaged for a long term of years (as 
a thousand years), and, upon the estate being sold, the 
mortgagee is paid off out of the purchase money, — it has 
been usual for the purchaser (instead of taking a surrender 
of the term to himself and so merging it in the . inherit- 
ance) to keep it on foot and have it assigned to a trustee 
of his own nomination, in trast for himself (the purchaser), 
and to attend and protect the inheritance.” The reason 
of this practice was, that the beneficial or equitable interest 
in a term assigned upon such a trust, followed (though a 
mere chattel) all the limitations of the inheritance — be- 
longed to the heir or devisee of the new owner, and not to 
his executor or administrator— and was subject to the other 
incidents of a fee simple (z); so that for all purposes of 


(v) 1 Sana. Us. 206; Hi>b.2U; 
Attorney-Ganetal tr. Sands, Hatd* 
490 ; 13 & 14 Vlci e 30, as. 43,47. 
There was formerly an e30{e|»tiott as 
to thb in thadase of treason, (Sea 33 
Hen. 8, c. 20 j*l Sa<ia. Us, 207,); 

(tt;) 2 Bl. Com. 337 j and see 
gem WheAte, I Bl 123 i I 


£den, 177 ; Barclay v. Russell, 3 
Ves, 480. * 

(«} See 1 Sand: Us. 288. 

(y) 1 Hale, P. C,‘ 249. 

(*) Best V, Stamford, Free. Ch. 
252 ; 2 Freem. 288, S. C. ; Wray v, 
Williams, 1 P. Wms. 137 ; 1 Sand, 
229 ; Cooke v. Cooke, 2 Atk. 67. 



CHAP. IX.— OF USES AND TRUSTS. . 385 

coilvenieucG^the case was the same as if it had merged into 
the inheritance; while on the other hand it afforded the 
purchaser^ a security which he could not have had if a merger 
had actually taken place. For if it afterwards turned out 
that prior to the purchase, but p<}st(U'ior to the creation of the 
term, there had been an intennediate alienation or” incum- 
brance of the fee in favour of another person, to which tlu^ 
then trustee of tlie outstanding term had been no part} % 
and of which the subsequent purchaser had had no notice 
when he took his conveyance and paid his purchase money, 
he would be protected ag'ainst it, tlirougli the medium of 
the tern: for this, being the elder title, 'would also take 
the priority in point of legal effect ; and, being assigned ex- 
pressly in trust for him, became, for all beneficial purposes, 
his property. No such protection, however, resulted from 
a satisfied term where the precaution of thus assigning it 
over was neglected; for though, by construction of equitj , 
the term would in that case also become attendant on the 
inheritance, the effect of this w^as only to make it attendant 
for the benefit of the different persons who fi‘om time to 
time became entitled to the inheritance ; so that, in the ex- 
ample above given, the mortgage term, if left outstanding 
and not assigned, woidd be held in trust fqr the first and 
not for the secxnid purchaser, — the title of the former being 
preferable in point of date (a). And by a recent change 
in the law, the [practice of assigning satisfied terms is now 
altogether at an end. For the protection afforded by that 
practice being for several reasons precarious, and, even 
when effectual, being obtained at the expense of an in- 
nocent party, whose title w^as in point of natural justice at 
least as good as that of the party protected, it has been 
with great wisdom provided by 8 & 9 Viet. c. 1 12 (6), — with 
respect to satisfied .terms of years, — that such as should, 
either by express declaration or by construction of law, on 

(a) Second Report of Real Pro- (6) As to this provision, see Poe 
perty Commissioners, p. 8. d. Hall v, HonUdale* 16 Mee. W. 
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the 31st December, 1845, be attendant u])on the inheritance 
or reversion of any lands, should on that day absolutely 
cease and determine as to the land upon the inheritance or 
reversion whereof they shoidd be so attendant; with a 
proviso, however, that every such term of years made so 
attendant by express declaration (although thereby made to 
cease and determine,) should afford to every person the same 
protcetion against every incumbranci^ charge, estate, right, 
action, suit, claim and demand, as it would have affonlcd 
him if it had continued to subsist, but had not been 
assigned or dealt with after 31st December, 1845; and 
should, for the purpose of such protection, be considered in 
every court of law and of eeputy to be a snbsisting term. 
And with respect to terms of years (then subsisting or 
thereafter to be created) becoming satisfied after the 31st 
December, 1845, that such as should, either by express 
declaration or by construction of law, after that day become 
attendant upon the inheritance or reversion of any lands 
should, immediately upon the same becoming so attendant, 
absolutely cease and deteiinine as to the land upon the in- 
heritance or reversion whereof such term should become 
so attendant. 

r 

We haA"C now touched the principal points in the law of 
Uses and Trusts, considered as species of estates; and for 
the present may dismiss them from om‘ view. With resjKJCt 
to uses, indeed, there is another aspect under which they 
will very soon require to Ibe again examined, viz. in their 
important (but incidental) connection with our system of 
conveyances. But this is a subject which belongs not 
to the present chapter. It will find a more proper place 
when are engaged in the consideration of Title, or 
the manner in which estates may be acquired or lost(c). 

(e) As to conreyanccNi under die statute of uses^ vide post) bk« ii. pt u 
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CHAPTER X. 

OF 'JUTLE in general. 


Having described the tenures by whlcli lands or coi’poreal 
bereditaments may be lield, and the kinds of estate that 
may be had in such as are of free tenure, we are next to 
consider, in pursuance of the division before laid down, 
the title to them, or manner of acquiring and losing estates 
therein (a). And it is to be obser\"ed, that thb learning on 
this subject applies to equitable as well as to common law 
estates, but principally to the latter : because, though the 
rule of descent is the same in botli (&), and conveyances of 
the same kind are commonly used to create or transfer 
both, yet equitable estates arc capable of being also created 
or transferred by simpler methods, and indeed by any in- 
strument suffici mtly indicating the intention o^thc parties : 
the only formality to which they ai"c in general subject 
being that introduced by the provision of the Statute of 
Frauds, referred to in the last chapter ; which requires that 
all grants and assignments of any trust or confidence shall 
be in writing, and under the signatui'e of the party (c). 

In proceeding to treat of the manner in which estates 
may be acquired and lost, it is obvious that we shall not 
have occasion to detach the consideration of loss from that 
of acquisition, but that they are reciprocal ideas ; because, 
[by whatever method one man gains an estsite, by that same 
method, or its correlative, some other man has lost it. As 

(a) Vide sup. p, 177. 

(£>) Goodright t>. Wells, Doug. 77 L 

c c 2 


(c) Vide sup, p. 3S4. 
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[where the heir acquires by descent, the ancestor has tirst 
i^Ht or abandoned his estate by his death ; where the lord 
gains land by escheat, the estate of the tenant is first of 
all lost by the natural or legal extinction of all his heredi- 
tary blood ; where a man gains an interest by occupancy, 
the former owner has ])reviously relinquished his right of 
possession. So in case of forteitime, the tenant by his own 
mistaken view^ or neglect has I'cnoitHed his interest in the 
estate ; wliereupon it devolves to that person who by law 
may take advantage of such default. And in alienation 
by common assurances, the two considerations of loss and 
acquisition are so int£j*wovcn and so constantljr contem- 
plated together, that we never hear of a conveyance without 
at once receiving the ideas as w^ell of the grantor as the 
grantee.] 

The acquisition, then, of an estate in land is commonly 
said to be cither by descent or purchase (these being the 
principal methods) ; but, more accurately S2)e4iking, it is 
either by act of law or act of the party (e); which last is 
technically called purchase {perqulsitio). 

Title by act of law expresses all those modes of acqui- 
sition, where the law itself casts the light to the estate upon 

{e) This division is, in substance, “ escheat or the like’’ is ** not said 

suggested by Mr. Hargrave, Co. Litt. “ to be a purchaKc/’ “ because the 

by Harg. 18 b, n. (2). Blackstone, ** inheritance is cast upon, or a title 

(vol, ii. pp. 201, 241,) considers “vested in the lord, by act in IfW, 

all title as either by descent or “ and not by his own deed or agree- 

purchoJief and defines inirchase (asW “ ment.’* (Co. Litt. 18 b.) The truth 

Littleton, sect. 12) as “the po8> is, that it is impossible to reduce all 

“ session of lands and tenements titles to the alternative of descent or 

“ which a man bath by his own act or purchase} and as to escheat move 

“ agreement, and not by descent from particularly, it seems clear that if is 

“ any of his ancestors or kindred.’* neither the one nor the other. We 

And according to Blackstone, (Ib. may observe here, that in the inhe- 

“ p. 244,) puTchasM comprises ritance Act, (3 & 4 "Will. 4, c. lOfi,) 
cheat ; which, however, it may be ob- the meaning of the word purchaser is 

served, falls under the negactive part settled by a definition contained in 
only, land noj the positive part of the Act itself. But this is only so far 
Littleton’s definition. And accord- as its particular provisions are con- 
Coke remarks, “ that an cerned ; vide post, p. 894. 
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the* acquirer, independently of ariy act or interference of 
Ills own, or of any other person, for that pLirj)oae, Of 
these the principal kind is title by descent; but the term 
will also propei'ly include title by escheat, and also that of 
tenant by the curtesy ^ and of tenant in dourer (/). 

Purchase, on the other hand, though [in its Auilgar &nd 
confined acceptation it is applied only to such acquisitions 
of land, as are obtaHed by way of bargain and sale for 
money or some other valuable consideration ;] yet it pro- 
perly includes every lawfiil {g) mode of coming to an 
estate by the act of a pai*ty, as opposed to the act of law : 
among which, our attention will chiefly be directed to the 
title by occupancy, by forfeiture, and by vohmtary transfer; 
which last is usually described as that by alienation or 
conveyance {h?). 

This use of the ioxin, purchase, by which it is distin- 
guished from title by mere act of law, and more particu- 
larly from descent, corresponds, it may be remarked, wfith 
that of conquest (conqueestus or conqnisiiio) among the 
feudists (i), and in the law of Scotland (A). And in like 
manner, the first jiurchaser (or he who first brought the 
estate into the family which at present owns it) was styled 
among the ]S(onnan jurists, the conciueror or nonquereur (/) ; 

(/) Co. Litt, 18 b, escheat^ to reserve for discussion in subse- 

sup. p. 201-; as to curtesy, p. 269;' queiit divisions of the work; those 

tts to doujcr, p. 272. for example which the statute law 

(g) According to Lord Coke, the has provided for the official or judi- 

term purchase buports only a lawful cyil assignment of a man’s property, 

acquisition, for he says, that “ such such as the seizure of lands under 

“ as attain to lands by mere injury an execution by elegit, and the dif- 

or wrong, as by disseisin, intru- ferent forms of proceeding by which 

sion, abatement, usurpation, &c. the real estate of a bankrupt is 

** cannot be said to come in by pur- vested in his assignees; see 1 fir 2 

“ chase, no more than robbery, bur- Will, 4, c. 56, s. 26; 12 & 13 Viet, 

“ glary, pirac#^, or the likdf, can justly c. 106; 24 fir 25 Viet. c. 134; et 

be termed pUi chase.” (Co. Litt. post, bk. it. pt, li. c. vi. 

18 b.) {*) Craig, 1. 1, 1 10, «. 13. 

{h) Other methods of transfer be- ( k) Dalrymplej of Feuds, 10. 
long to the head of purchase ; which {i) Gr. Coustum.feloss. o, 25. 
it is nevertheless^ dociued expedient 
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[which seems to be all that was meant by the appellation 
which was given to William the Noiman, when his manner 
of ascending the throne of England was in his own and- 
his successors’ charters, and by the historians of the times, 
entitled conqn(£stus^ and himself conqu<BStor or conquhitor ; 
signifying that he was the first of his family who acquired 
the crown of England, and from whence therefore all future 
claims by descent must be derived.] ^ 

Among the different titles that have been enumerated, 
wc ha ve^ already been led incidentally to discuss those of 
tenant by the cuiiiesy and tenant in dower (m). At pre- 
sent, therefore, w^e may confine our attention to descent^ 
escheat f occupancy y forfeiture and alienation; the two first 
being titles by act of law, the three last titles by piu’- 
chase. 

(»i) As to tenancy by the curtesy, vide sup. p. 2C9 ; as to dower, vide 
sup. p. 272. 
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CHAPTER XL 

OF TITLE BY DESCENT. 


We have seen in a former place that an estate of in- 
heritance in fee simple or fee tail is on the death of the 
()wnei% without liaA'ing dis])Osed of it, cast by the law on 
his heirs, by a title called descent (a). We arc now to con- 
sider more particularly the nature of such descent, and the 
rules by which it is governed (ft). The discussion will 
turn principally, indeed, upon the nature of the descent 
in fee simple, for that in fee tail is only in the nature of 
an exception or variation upon the ordinary law of suc- 
cession; and when that law is fully iindcrstoorl, the ex- 
planations before given with respect to estates tail in 
general, will throw sufficient light on the nature of the 
descent per f of mam doriL 

[Tlie doctnne of descent, or law of inheritance in fee 
simple, is a point of the highest importance, and is indeed 
the principal object of the laws of real property in Eng- 
hind. All the rules relating to purchases, whereby the 
legal course of descent is broken and altered, perpetually 
reler to this settled law of inheritance as a datum or first 
principle universally known, and upon which their subse- 
quent limitations are to work.] In order [to treat a 
matter of this univcrstil consequence more clearly, it will 

(a) Vide sup, p. 230. ** herit land by reason of consan- 

(&) As to descent, see Co. Litt. “ guinity; as well where the heir shall 
2.37 a— 250 a ; and the Act for im- “ be an ancestor or collateral rela- 
provemont of the law of inheritance. ** tion, as where shall be a child 
(3 ^ 4 Wili. 4, c. 10(1.) In this Act ** or other issue.” 

” descent” means “the title to in- 
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[be expedient to lay aside such matters as will only tend 
to breed embaiTassmeiit and confusion in an enquirer. We 
shall therefore decline considering, at present, who are and 
who are not capable of being heirs, reserving that for the 
chapter of escheats(c).] We shall also pass over descents 
by paiiicular custom, as to all the sons in gavelkind and 
to the youngest in borough-English (r/); for these cannot 
conveniently form a subject for special consideration in 
sucli a treatise as the present. And our present inquiry 
will thei'cfore almost exclusively relate to the subject of 
descent in fee simple as generally established. 

It may be right, how(‘ver, before we proceed fiu'ther, to 
make this preliminary I’cmark with respect to the nature 
of the heir’s title, — tliat [no inheritance can vest, nor can 
any person be the actual complete heir of another, till the 
ancestor is previously dead. Nemo est haires viventis. Be- 
fore that time, the person who is next in the line of suc- 
cession is called an heir apparent or heir presumptive. 
Heirs apparent are such whose right of inheritance is in- 
defeasible, provided they outlive the ancestor: as the 
eldest son, who must by the course of the common law be 
heir to the father whenever he hapjiens to di§. Heirs pre- 
sumptive are^cuch who, if the ancestor should die imme- 
diately, would in the present circumstances of things be 
his heirs ; but whose right of inheritance may be defeated 
by the contingency of some nearer heir being born : as a 
brother or nephev% whose presumptive succession may be 
destroyed by the birth of a child ; or a daughter, whose 
present hopes may be hereafter cut off by the birih of a 
son. Nay, even if the estate hath descended, by the 
deatl^^f the owner, to such brother or nephew, or daugh- 
ter ; ill" the former cases the estate sljall be divested and 
taken aw'ay by the birth of a posthumous child, and in tlie 
latter, it shall aliso be totally divested by the birth of a 
posthumous son (e).] 

^ ! (c) Vide post* c. sm. 

(rf) VMe sup. pp. 55, 216. 


(«) 2 Bl. Com. 208. 
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It may also be material to obser\"e, that the estate 
claimed by the heir must necessarily be one that remained 
in the ancestor, or deceased o^mer, at thp time of his 
death, and of which he has made no testamentary dis- 
position ; the title of an alienee in his lifetime, or of a 
deTisee'niider his will, being of cours(‘ preferable to tliat 
of the heir. 

These things l>eing premised, let us now examine the 
doctrine of descent itself; or the rules according to which 
the heir to an estate in fee simple is to b(^ asceitained, 
when the succession to it opens or becomes vacant upon 
the death of the proprietor. 

Tliis branch of law is founded tor the most part not on 
statute, but on the custom of the realm; being in point of 
antiquity refi*rable to a period at least as (^arly as the reign 
of Henry the second (/). At that time, indetid, its de- 
velopment a])pcars to have been in some degree imperfect ; 
but it bad attained to complete maturity in the reign of 
Heniy the third, or at latest in that of Edward the 
first (^); after wliich, it underwent no change for the space 
of more than five hundred years, until at lengtb ])ai1;ial]y 
reconstructed in the last reign by tlie act of 3 & 4 Will. IV. 
c. 106, passed for amendment of the lp*y of inherit- 
ance'’ (h). 

In proc( 3 odmg to delineate the ]>resent state of this 
branch of the law, it will be expcdicuit in the first in- 
stance to mention that there arc a few rare cases of de- 
scent which will require a ])articnlar and separate consi- 
deration, which consideration they will accordingly receive 
before the chapter closes; but passing these by for the 
l)i*esent, and confining ourselves to the ordinaiy and gene- 

(/) This appears from the treatise Reeves’s Hist. Eng. Law, vol. i. p. 
of Glanville (written about 1181), 311; vol. ii. pp. 246, 317. 

whose account of the Inw of inheriu (A) This statute was founded on 
ance comprises all the principal fea- the first report of thg commissioners 
tures of the existing system. appointed in 1828, to revise the lav’^s 

(g) Hale’s Hist. C. L. c. 11 ; of re.al property. 
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ral view of descent, we may law down with rcspefet to it 
the following rules or canons (i) : — 

I. In every case the descent shall be traced from the 
purchaser. 

This primaiy law of descent is laid down in’ the form 
here propounded by the act of parliament to wliicli avo 
have just referred (A) ; and it giA'^es its OAvn definition of 
the sense in which the expression of the purchaser is here 
to be miderstood — a definition not entirely harmonizing 
with that of the Avoi’d purchase^ as given in the last 


chapter; for (in substance) 
chaser to mean the person 
otherwise than by descent (/). 

(0 The Inheritance Act does not 
affect the mode of'tracing descent in 
a manor subject to a particular custom 
of descent (Muggleton v. liarnett, 2 
11, & N. 653). The statute also ap- 
plies to no descent ^vhich took place 
on a death prior to the 1st of Jan. 
1834. For such descents, we must 
refer to the system of Blackstonc, 
according to wliich the annexed 
Table of Descey^* (No. I.) is ar- 
ranged, and of which the Rules (or 
Canons) are as follows ; — 

Rule 1, That inheritances shall 
lineally descend to the issue of the 
person who last died actually seised, 
in i'nfinitimt but shall never lineally 
ascend. 

Rule 2. That the male issue shall 
he admitted before the female. 

Rule 3. That when there are two 
or more males in equal degree, the 
eldest only shall inherit, hut the fe- 
males all together. 

Rule 4. That the lineal de.scend» 
ants in infinitum of any person ilc- 
shall represent their ancestor ; 
is, shall stand in the same place 
the person himself would have 


the statute defines the pur- 
who last acquired the land 

done had he been living. 

Rule 5. That, on failure of lineal 
descendants or issue of the person 
last seised, tlie inheritance shall 
descend to his collateral relations, 
being the blood of the first pur- 
chaser, subject to the three preced- 
ing rules. 

Rule 6. That the collateral heir 
of the person last seised must be his 
next collateral kinsman of the whole 
blood. 

Rule 7. That in collateral inhe- 
ritance the male stocks shall be 
preferred to the female (that i<, 
kindred derived from the blood of 
the male ancestors, however remote, 
shall be admitted before those from 
the blood of the female, however 
near), unless where the lands have 
in fact descended from a female. 

(k) 3 & 4 Will. 4, c. 106, P. 2. 

(/) Sect. 1. The w^ords of the Act 
are, that the purchaser “ shall mean 
** the person who last arquired the 
“ land otherwise than by descent ; 
** or than by any escheat, partition, 
** or enclosure, by the eflcct of which 
** the land shall have become part 
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The effect then of the Rule above laid down is as fol- 
lows: that if the deceased owner of an estate in fce> simple 
came to it by purchase, that is, in any other manner than 
by descent, the party claiming it as heir must make him 
the propositus^ or person from whom consanguinity is to 
be traced ; while on the other hand, if he came to if by 
descent from some purchasing ancestor, that ancestor must 
be made the propositus. Thus if John Stihis, in the annexed 
Table of D(‘scent (No. II.), dies the proprietor of an estate, 
whi(!h he is known to Iuiac acquired by ] purchase, any 
])erson claiming it as heir must ])rove that he is heir to 
John Stiles, that is, stands in such relation of consan- 
guinity to John Stiles as the laws of descent hereafter 
laid down make sufficient in the particular case ; but if 
John dies owner of an estate which descended to him 
fi’om Geoffi’ey his father, by whom it appearfi to have been 
originally purchased, the claimant must prove that he is 
heir to Geoffrey the father, Avho becomes in that case the 
2)ropositus instead of John, the last owmer; the conse- 
quence of which is, that no relation to John ex parte 
materna can, as such, ever inherit. Again, if the estate 
descended to J ohn fi'om Lucy Baker, his*mother, w ho is 
known lo have l)cen the purchaser, the descent must in 
that case be traced from Acr, and John’s relations ex 
parte paterna are, on the same principle, necessarily ex- 
cluded. It often hap])ens, however, especially in long 
descents, that it ivS uncertain by whom an estate w-as 
originally purchased ; and against this difficulty of proof 
the act of parliament provides by the following rule of 
evidence, which is to be understood as a necessary supple- 
ment to the rule of descent imdcr consideration; viz. that 
the last owner, or (as the Act describes him) the person 
last entitled” (m) to the land(n), shall be considered to 

of or descendible in the same thereto, whether he did or did 
“ manner as otlier land acquired by “ not obtain the possession, or the 

“ descent.’* ** recenpt of the rents and profits 

(m) In this statute, the expres- ** thereof,”— 3 & 4 W^ill. 4, c. 100, 

sion last entitled^ shall extend s 1. 

“ to tlic last person who had a right (w) In this statute the word ‘‘land” 
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have been the purchaser, unless it shall be proved that he 
inherited it; and that the same rule shall be constantly 
applied at every step upvrard of the pedigj-ee (o). There- 
fore if John Stiles is the person last entitled to an estate, 
and dies, and it does not appear whether he j)iirchased it 
or not, the claimant must prove descent from him. So if 
it appears that he inherited it from his father Geoffi’ey, 
but it is nnkiimvii whothor (jieoffrey piu-chased it or not, 
tlie claimant must make himsell* heir to Geoffrey ; and on 
fhc same principle, if It can be shown that Geoffrey took 
by descent from George, then George must be made the 
propositus. 

This 1st canon, though newly introduced l)y the In- 
heritance Act, is mainly founds on the antient maxim, 
that none shall claim as heir who is not of the blood of the 
purchaser (p}; a maxim [peculiar to our own laws, and 
those of a similar original; for it vas entirely unknown 
among the J(;v s, Greeks, and Komans, none of whose laws 
looked any further than the last owner of tl)e estate, but 
assigned him an heir without considering by what title 
the estate was gahied, or from what ancestor derived. 
But the antient law of Xormandy agreed 'with ours in this 
respect (y); %or indeed is that agreement fo be wondered 
at, since the law of descent in both is of feudal origin, 
and this ride cannot otherwise be account(*d for than by 
retiunnng to feudal princiides. 

When feuds first began to be lieretlltary,] that is, subject 
to succ.ession according to consanguinity, [it was made a 
necessary qualification of the heir who would succeed to 
a feud, that he should be lineally descended from the first 
feudatory or purchaser (r). In consequence whereof, if a 

extends to all hereditaments, whether (p) ** And note, it is an old and 

corporeal or incorporeal, of whatever “ true maxim in law, that none shall 
tatiUTe, ami whether the estate is in ** inherit any lands as heir, but only 
possession, reversion or remainder, the blood of the first purchaser.” — 
(See 3^4 \VUL4«, c. 10G,,s. 1, Co. Litt. 12 a; and see 2 Bl. Com. 
where the definition is still more 220. 

copious.) (q) Grand Coustuin, c. 25. 

(e) S 4 Will 4, c. 10, a, s. 2. (/■) 1 Fend. 20. 
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[vdf&sal died seised of a feud of his own acquiring, or feudurn 
novvM^ it could not descend to any but his OAvn offspring, 
no not even to his brother, because he was not descended 
nor derived his blood from the fii'st acquirer. But if it was 
feudurn antiquum^ that is, one descended to the vassal Irom 
his ancestors, then, in failure of his own descendants,* his 
brother, or such other collateral relation as Avas descended, 
or dcu’ived his blood, from the first feudatory, might succeed 
to such inheiitance. 

To this purjACse s])eaks the foUoM ing rule ; ^^frater fratri 
sine legithno heerede dcfancto, in heneficio quod corum patris 
fuit, succedat ; sin autem tmus efratrihus a domino fcudim 
acceperit, eo defuncto sine legithno hrerede, frater ejus in 
feudurn non succedit (a).” The true feudal reason for whicli 
rule was this, that what was given to a man for his per- 
sonal service and personal merit, ought not descend to 
any but the heirs of his person ; and llierelbre as now in 
estates tail, (avIiIcIi a proper feud very much n^sembled,) 
so in the feudal douatiou, nomen hcpredis in primd in^ 
vestitura expressum tantum ad descendentes ex corport primi 
vasalli extendi tur, et non ad collaterales, nisi ex corpore 
j)rimi vas<dU sive stipitis^ descendant Tlic will of tlie 

donor or ori<rinal lord, when feuds were tu|Ded fi'om life 
estates into Inheritanoes, not being to rnakti them abso- 
lutely hereditarvj like the allodium («), but hereditary only 
sub modo ; not hereditary to the collateral relations or 
lineal ancestors, or husband or wife of the feudatory ; but 
to the issue descended from hishody only.] 

Under this system therefore it was necessary that a per- 
son claiming by descent on the death of the last proprietor, 
should prove himself not only to be of the blood of, but 
lineally descended from, the purchaser ; for neither in a 
feudurn nomm myrfeudum antiquum were the collateral re- 
lations of the purchaser entitled to succeed. [HoAvcver, in 
process of time, when the feudal rigour was in part abated, 

(^) 1 Feud, sect 2. fw) "As to allodium^ vide sup. pp. 

(t) Craigs, 1. 1, tit. 9, sect. 178, 100. 
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[a method was invented to let in the collateral relations] in 
failure of the descendants of the grantee, to the inheritance, 
by granting him a feudum novum to hold ut feudum an- 
tiquum ; that is, with all the qualities annexed to a feud 
derived from his ancestors ;] and then (though the lineal 
ancestors themselves were always excluded, for reasons 
which will hereafter appear,) yet the collateral relations of* 
the pm*chaser, — that is, the descendants of those ancestors, 
— were admitted to succeed, even in infinitum, because they 
might have derived their blood fi*om the first imaginary 
purchaser. [For since it was not ascertained in such ge- 
neral grants whether this feud should be held ut feudum 
paternum, or feudum avitum, but merely that it should be 
held ut feudum antiquum, as a feud of indefinite antiquity, — 
that is, since it was not ascertained from which of the ances- 
tors of the] real purchaser [this feud should be supposed to 
have descended, — the law would not ascertain it either, but 
would suppose any of his ancestors pro re nata to have been 
the first purchaser. And therefore it admitted any of his 
collateral kindred (who had the other necessary requisites) 
to the inheritance, because every collateral kinsman must 
be descended fr'om some one of his lineal ancestors.] 

Of this nat^yre, it is said, have been all the grants of fee 
simple estates in this kingdom {x). They were no other 
than grants of ei, feudum novum, to be held ut antiquum, or 
feud of indefinite antiquity ; wdiile, on the other hand, a, 
gift in tail (where none but the lineal descendants of the 
first donee are admitted) ‘proceeded on the principle of a 
feudum strict^ novum. 

But while the old feudal requisite of a lineal descent 
from the real purchaser was thus substantially set aside, it 
continued nevertheless to be necessary that the claimant 
should be of his blood; for no f>erson, without being 


related to him either lineally or collaterally, could be sup- 
be lineally descended from the imaginary pui*- 
And as it waa necossaiy that the claimant should 

(r) See WtigliCs Tenures, 180 j 2 BL Com. 222. 
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be (if his blood, so it was fi?om him, as a root, that the 
descent was in some cases to be traced^ For if the estate 
wliich descended was of a kind in which the owner cannot 
acquire actual seisin of the land, (as is the case with a 
reversion or remainder expectant iipon freehold, for there 
the actual seisin belongs to the particular tenant,) the rule 
w’^as that the claimant must trace his descent from (or, as 
it was usiially expressed, inake himself heir to^) the pur- 
chaser (y). Supposing the estate descend<^, however, to 
have been of a kind in w^hich the o^vner can acquire actual 
seisin, as in the case of an estate in possession, or a re- 
version or remainder expectant on a term of years(s^), the 
rule was different ; for here another antient maxim inter- 
vened, and requu’cd that the claimant should make himself 
hdr to the person last actually seised of the inheritanceia) \ 
every person w'ho ol)tained an actual seisin, wh(‘ther he 
were an original purchaser, or derived his title by descent, 
Ijcing considered as a new root, from which all future 
claimants were to spring (ft): a princijde that Avas briefly 
expressed by the adage seisina facit stipitem (c). Thus if 


(y) Ratclifie’s case, 3 Rep. 4-2 a; 
Co. Litt. 15 b, 191 b; Burton’s 
Compend. 112; l)6e v. Hutton, 3 
Bos. & Pul. 649, 656 ; Roe d* Thorne 
u. Lord, 2 Bl. Rep. 1099. 

(*) As to an estate in possession, 
and one in reversion, vide sup. pp. 
318,319, 321. 

(a) “A man that claimeth as heir 
in fee simple to any man by de- 
** scent must make himself heir to 
** him that was last seised of the 
“ actual freehold and inheritance.” 
— Co. Litt, 11b; and see Ratclitfe’s 
case, 3 Rep. 41*b, 42 a. 

(5) Hale’s Hist. C. L. c. 11. 

(c) Blackstone’s explanation of 
this principle is, that the law re- 
quired notoriety of possession as 
evidence that the ancestor had that 


property in himself which was to be 
transmitted to his heir ; “ which 
” notoriety,” says^ie, “ had suc- 
“ dfeded in the place of the antient 
** feudal investiture, whereby, while 
** feuds were precarious, the vassal on 
“ the descent of lands was formerly 
admitted in the lord’s court, as is 
“ still the practice in Scotland, and 
there received his seisin in the 
mature of a renewal of his ances- 
tor’s grant, in the presence of the 
feudal peers ; till at length, when 
“ the right of succession became 
indefeasible, an entry on any part 
of the lands within the county 
** (which, if disputed, was to be after- 
** wards tried by those peers), or 
** other notorious possission, was ad- 
mitted as equivalent to the formal 
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Geoffirey Styles, the father, died seised of land of which he 
was the purchaser, and which descended to John as his 
heir, and John died before entry, the next claimant was to 
make himself heir to Geoffrey; but if John Entered and 
obtained actual seisin, it woidd then be necessary to claim 
as ‘heir not to Geofircy, but to Jolm, And the difference 
was material ; because the heir to the person last seised 
and the heii* to tlie purchaser w^ere not necessarily th(^ 
same person,^ If John, for example, died leaving a hall‘ 
brother, his father’s son, the latter might ])ossibly, on 
John’s decease, be next heii’ to Geoffrey the father ; but 
it w^as impossible, as tlie law then stood, that he should 
be heir to John, descent not then being allowed between 
those related by the half blood (^Z). The rule of which 
Ave speak did not make it the less necessary, indeed, that 
the claimant should be of the hlood of the purchaser ; for 
this, in every case of descent, was universally required ; 
but if he had that (pialification, and could make himself 
heir to th(3 person last seised, ho ivas entilJed to succeed, 
whether he could make himseM' heir to the purclmser or 
not(e); wdiile, on the other hand, his being heir to the 
purchaser w^as not sufficient, unless he was also heir to the 
person last seised. Thus if John Stiles had purchased 
land and died, leaving ||0 other kindred than liis father’s 
brother and his own brother of the half blood (his father's 
son), the uncle would have been his heir, as the brother 
(by tlie rule already noticed) could not have claimed in 
that character ; and if the uncle had also obtained seisin 
and died, without other kindred than John’s half brother, 
the latter would then hav^ been entitled to succeed, for he 
would have been heir to the person last seised, and of the 
blood of the purchaser, though not the heir of the pur- 
chaser (/), On the other hand, if J ohn Stiles had inherited 
land purchased by Geoffi’ey, and died seised without other 

of neifiin* and made the te- (rf) Co. Litt. 15 b, 
attntcapaWoftraiiftii(jittiaghl8e«- {t) Hale’s HUt. C. L. c. 11. 
by df acent/*— 2 Bh Com. 209. (/) H . Chit De«c. 1 1 5. 



CTXAr. XI. — ^OF TITLE BY DESCENT. 


401 


kindred than his half brother (his father’s son), the latter 
could not have inherited, because unable to make liiin- 
self heir to John; and yet he would have been heir to 
Geoffrey, in 

It is to be o])servcd, however, that in nuiuy cases to trace 
descent from the person last seised, amounted in effect, to 
the same thing as tracing descent from the j)urchaser. For 
wheix". the last owner (or person on whose death the sue- 
ccs^sion became vacant) hap])encd to have bceii in fict the 
purchaser of the estate, lie would also be tlic person last 
actually seised. Thus if it were an estate in possession ac- 
quired by feoffment, this implied (as elsewhere shown) a 
real delivery to him of the actual seisin {g) : and supposing 
it to have been acquired by devise (under tlie statute of 
wdlls), or by a conveyance under the statute of uses (of 
the nature of vhich we sliall speak hereafter), the case 
would be in cfrect the same; for the actual seisin (so far at 
least as would suffice to make him the root descent) 
wxiitld here be transfeiTed to him without entry, by con- 
struction of law (A). So if it were a reversion or re- 
mainder in fee expectant on an estate for years, he wxmld 
be clothed with an actual seisin of the fee (upon a prin- 
ciple before explained), tlueugh the mediu^i of the pos- 
session of ills* particular tenant (i). In al/ such cases, 
therefore, if the claimant .made lumvself heir to the pur- 
chaser, he would also mal^e himsell* heir to the person 

(g) Vide sup. p. 23G. satisfy the terms of the rule, seishm 

ih) Per Holt, 1 Show. 74; IL f>. facit s tipi tern. It is true, that Lord 
Sutton, 3 A. & E. Gll ; and see Coke appears to consider the seisin 
Watk» Desc. c. 1, «. (>. The cx- acquired under a devise or the statute 
pres.sion used by the learned author of uses as a seisin in law (Co. Litt. 
of that treatise is, that “such a pro- HI a, 266 b) ; but he probably 
perty*’ is thereby ** vested or fixed” means by this, an actual seisin by 
in the purchaser, as jto make the construction of law. It is clearly 

land descendible to his heirs. But not such a seisin in law as that of 

as regards estates in possession, it the heir, which requires to be com- 
seems more correct not to depart pleted by entry, an4 is no actual 

from the expression actual aeish^ as seisin. • 

nothing short of this will suffice to (i) Vide sup. p. 328. 

VOL. I. D I> 
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last actually seised ; and as he would thereby moreover 
prove his consanguinity to the purchaser, he would satisfy 
both the conditions required to make out a descent in fee 
simple. # 

These explanations will suffice not oiily to explain the 
nature of the new rule now laid down by the Inheritance 
Act, but to prove also its convenie^^jpiWid propriety. It 
discards in effect the maxim of facit stipitem ; and 

establishes in a general sense the rule, which formerly ob- 
tained only in certain instances, that descent shall 
traced from the pui’chaser. In point of simplicity 
uniformity of system, the advantage is consequently 
obvious; while, on the other hand, nothing is sacrificed 
which it could be useful to retain. In vety munerous 
instances, the descent (as we have seen) was in effect al- 
ready traced from the purchaser ; and though it w^as other- 
wise in cases where the last owner had become entitled by 
descent to an estate of a kind in which actual possession 
can be acquired, no sufficient reason could at the present 
day be shown (whatever may formerly have existed) in 
favour of such a distinction. Indeed the maxim of seisina 
facit stipitem wns attended with material inconvenience ; 
for it was sometimes difficult to determine what would 
amount to A seisin sufficient to constitute a stipes ; and 
highly unsatisfactory besides, that the right to the succes- 
sion should in any case depend on so unimportant a cir- , 
cum stance, as the omission of the owner to make entry, 
before Ms death, on the hind he had acquired by inherit- 
ance (A). 

Bi ^fc we dismiss the Eule under consideration, it must be 
remain that though the purchaser” is defined in the Act 
as the person who last acquired the land otherwise than by 

(^r) S«e First Real Pr)0|>. Rep. p. testate, leaving a sen to whom the 

15. As to the operetioo of Canon whole of his mother’s moiety was 

1., in a case in which a man pur- held to pass, see Cooper v, France, 

chased land in fe^ sithple/and died 14 Jur, 214; and Lord St. Leo- 

leaving two tlaughtcra, and after- natds on Iteal Property Statutes, p. 

wards one of the daughters died in- 282. ' * 
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descent, yet to apply the definition properly in cases of a 
certain description, it is necessary to take some otlier pants 
of the statute into account. Thus it may be doubtful, in 
the absenc^of a positive rule, whether under given cmcum- 
stances a man acquires hy descent or not, so as to bring 
the case within the definition ; as where a man devises 
land in fee to his heir or to the person by name, who, at 
his decease, becomes his heir. In this case, if the devise 
was made in such form that the devisee w^onld take an 
estate in fee, of precisely the same quality tliat he would 
otherwise have taken by descent, it was settled at the com- 
mon law that the descent would take (^ftect and not the 
devise ; for the law gave the preference to the descent as 
the elder title (/). The contrary rule, however, which is 
manifestly more consonant with reason and convenience, 
is now established by the legislature, it bein^ provided by 
the Inheritance Act (sect. 3), ‘‘ that when any land shall 
have been devised by any testator who shall die after 
31st December, 1833, to the heir (»^), or to the person 
who shall be the heir of such testator, such heir shall be 
considered to have acquired the same as a devisee, and 
not by descent.” So it may be doubtful, in the absence 
of a positive rifte, what amounts to the last %fquisition of 
an estate, so as to bring the case within the meaning of the 
definition ; as where land is limited by any assurance to 
the person or to the heirs of the person w4io shall have 
thereby conveyed the land ; for it was settled at the common 
law that he acquired nothing by such assurance, but was 
entitled as of his former estate (w). It is provided how- 

(/) 2 Bl. Com. 242 ; 2 Sand, by did not take by descent. 

Wms. 7, n. (4); 1 Roll. Abr. 626; (m) The effect of a devise to the 

Doe d. Timins, 1 Barn. & Aid. 530. testator's heirs*’ (in the plural) 

This is the reason assigned in the was before the statute similar to that 
books. It seems probable, however, of a devise to his ** heir." Whether 
that the rule had a feudal object, and it is so now, or not, may ha ^ues* 
that it was intended for th^ protec* tionable, , , 

tion of the lord, who would lose the (n) See Co* Eitt 22(b). 
fruits of his seigniory where the heir 

D I> 2 
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ever, by the same Act and the same section of it, that 
any kiid shall have been limited by any assurance 
executed after the 31st of December, 1833, to the person 
or to liie heirs of the person who shall thereby have con- 
veyed the same land, such person shall be considered to 
bave acquired the same as a purchaser by virtue of such 
assxuancej and shall not be considered to be entitled 
thereto as his former estate or part thereof.” 

II. A second general Ilulo or canon is, tliat Inheritajioes 
shall in the first })laoe lineally descend t<i the issue of tlic 
prurchascr, m iufinitum. 

The princifde of placing the lineal descendants first in 
succession to their ancestor is, under all systems of descent, 
invariably adopted, and may be said io l)e of universal 
obligation ott propriety ; for oven if it be held that the laws 
by which proj)erty is transmitted from one man to anotlier, 
are in every case of an arbitrary nature, and juris positici 
only (a doctrine which there is gi*eat difiiculty in admitting 
as regards the succession of relatives), yet at lcast>,* in tlie 
choice of ndes, it may happen that there are some much 
more consonant than others to the common feelings of man- 
kind and thecmatural sense of propriety ; and such princijfies 
as those scjem universally to suggest, tliat [whenever a 
right of property transmissible to representatives is ad- 
mitted, the possessions of the parents should go, upon their 
decease, in the first place to their offspring, as those to 
whom they have given being, and for whom they are there- 
fore bound to provide.] 

III. We may lay it down as a third Rule, that the chil- 
dren of the purchaser are preferred to their o^vn issue; 
and, among such children, males to females, and an elder 
male to a younger; but females (where there are several) 
take toged^er, 

TWs molves three prin<upl4s : that the descent is 

to the children rather than their descendants ; secondly, 
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that the male children are admitted Before the female ; 
tliinlly^ that among the male, primogeniture is the rule, 
though not among the female. 

1. The children (as being nearer in blood to the pur- 
chaser) are of course preferred to their own descendants ; 
that is, if any child of the purchaser, livingmt his decease, 
has issue also living at the same i)eriod, the estate will 
descend to the child (who is more nearly related to the 
purchaser), and not to the grandchild or other descendants, 
who are more remote. 

2. But, secondly, among the children of the purchaser, 
males take before females, [or (as our male law-givers have 
somewhat uncomplaisantly expressed it) the worthiest of 
blo(xi shall be preferred (o).] Thus if John Stiles hath 
two daughters, Margaret and Charlotte, and afterwards 
two sons, Matthew and Gilbert, and dies : first Matthew, 
and (ill case of his death without issue) then Gilbert, shall 
be admitted to the succession, in preference to both the 
daughters. 

[This preference of males to females is entirely agreeable 
to the law of succession among the tlews(p), and also 
among the siat(‘s of Greece, or at least among the Athe- 
nians ((/) ; but was totally unknown to the lawi^of Koine (r) 
(such of tliem, at least, as are now extant), wherein brethren 
and sisters are allowed to succeed to c(]iial portions of the 
inheritance. Without entering into the comparative merit 
of the lioman and the other constitutions in this particular, 
or examining into the gi'cater dignity of blood in the male 
or female sex, it is sufficient to observe that our present 
preference of* males to females seems to have arisen entirely 
from the feudal law. For though our British ancestors 
(the Welsh) ajipear to have given a preference to males(^), 
yet our Dadish predecessors who succeeded them seem to 
have made no distinction of sexes, but to hare admitted 

(o) Hale’s Hist Com. Law,c. 11. (r) lust iii. 1. 6. 

(;;) Numbers, chap, xxvii. («) Stat Wall, 12 Edw. 1. 

(q) Petit, LL. Anic.; lib. 6, tit * 
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[all the children at once to the inheritance (^). But the 
feudal law of the Saxons on the continent, (which was 
probably brought over hither and first altered by the law 
of King Canute,) gives an evident preference of the male 
to the female sex, Pater aut mater defuncti, filio non 
filwB h(Er€ditatem relinquenL Qui defunotus non filios sed 
‘‘ filias reliqueritf ad eas omnis hcereditas pertineat{ii)*'^ It 
is possible, therefore, that this preference might be a branch 
of that imperfect system of feuds which obtained here be- 
fore the Conqiiast ; especially as it subsists among the cus- 
toms of gavelkind, and as, in the charter or laws of King 
Heniy the first, it is not (like many Norman innovations) 
given up, but rather enforced (v). The true reason of pre- 
ferring the males must be deduced from feudal principles ; 
for by the genuine and original policy of that constitution 
no female could ever succeed to a proper feud (m?), inas- 
much as they were incapable of performing those militaiy 
services for the sake of which that system was established. 
But our law does not extend to the total exclusion of the 
females, as the Salic law and others, where feuds were 
most strictly retained. It only postpones them to males ; 
for though daughters are excluded by sons, yet they suc- 
ceed where tlcere is no son: our law, like that of the Saxon 
feudists before mentioned, thus steering a middle coiuse 
between the actual rejection of females, and the putting 
them on a footing with males.] 

3. Primogeniture is established among the male children 
of the purchaser, but not among the female. [As if a man 
hath two sons, Matthew and Gilbert, and two daughters, 
Margaret and Charlotte, and dies; Matthew, his eldest 
son, shall alone succeed to his estate, in exclusion of 
Gilbert, the* second son, and both the daughters ; but if* 
both the sons die without issue before the father, the 


(/) Wilkins, Leges Aj3^(vSsx. (v) Leg. Hen. 1, c. 70, 
LL. Canut. c. fes. Fend. 8. 

(tt) Tit. 7, 8* 1 ami 4. .. ^ 
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[dtftiglitors Margaret and Charlotte shall both inherit the 
estate as coparceners (x). 

This right of primogeniture in males seems antienlly to 
have only obtained among the Jews, in whose constitution 
the eldest son had a double jwrtion of the inheritance (y) ; 
in the same manner as with ns, by the laws of King Henry 
the first, the eldest son had the capital fee or principal feud 
of his father’s possessions, and no other pre-eminence (s ) ; 
and as the eldest daughter had afterwards the principal 
mansion, when the estate descended in coparcenary (a). 
The Greeks, the Komans, the Britons, the Saxons, and 
even originally the feudists, divided the lands equally; some 
among all the children at large, some among the males 
only. This is certainly the most obvious and natural way, 
and has the appearance (at least in the opinion of younger 
brothers) of the greatest impartiality and justice. Bui 
when the emperors began to create honoi'aiy feuds or titles 
of nobDity, it was found necessary, in order to preserve their 
dignity, to make them impartible (ft), or, as they styled 
them, feuda individual and in consequence descendible to 
tJie eldest son alone. This example was fiirther enforced 
by the inconveniences that attended the splitting of estates: 
namely, the div.iaion of the military services, tlie multitude 
of infant Huiants incapable of performing any duty, the 
consequential weakening of the strength of the kingdom, 
and the inducing younger sons to take up with the business 
and idleness of a country life ; instead of being serviceable 
t o themselves and the public, by engaging in mercantile, 
in military, in civil, or in ecclesiastical emplo3rments (c). 
These reasons occasioned an almost total change in the 
method of feudal inheritances abroad, so that the eldest 
male began universally to succeed to the whole of the lands, 
in all militaVy tenures ; and in this condition the feudal 

(a-) Litt. s. 5 ; Hale’s Hist, C. L. (z) Leg. Hen, 1, c. 70. 

c. 11. As to coparceners, vide sup. (a) Glanv. 1. 7, c. 3,^ 

p. 851. (*) 2 Feud. 55. 

(y) Seldeu de Slice. Ebr. y;!‘5^> (e) Hale’s Hist. C. L. c. 11. 
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[constitution was established in England, by William ihe 
Conqueror. Yet we find that socage estates frequently 
descended to all the sons equally, so lately as when Glan- 
villc wrote, in the reign of Henr}^ the second (<^) ; and it is 
mentioned in the Miirour (6), as a part of our antient con- 
stitution, that knight’s fees should descend to the eldest 
son, and socage fees should be |)a-rtiblc among the male 
children. However, in Hour}' the third’s time w^e find by 
Bracton (/), tliat socage lands, in imitation of lands in 
chivahy, had almost entirely fallen into the right of suc- 
cession by primogeniture, as the law now stands ; except in 
Kent, where they gloiied in the [U'oscrvation of their antient 
gavcUdnd tenure, of which a principal branch was the joint 
iulicritance of all the 6ons(^), — and, except in some parti- 
cular manors and townships, where their local customs 
continued the descent, sometimes to tlie youngest son only, 
or ill other more singular methods of succession. 

As to the fiiinales, they are still left as they were by the 
antient law, for they were all equally incapable of jierform- 
ing any personal service; and thereibre one main reason of 
preferring the eldest ceasing, such preference would have 
been injurious to the riist ; and the other principal purpose 
(the prevontten of the too minute subdivision of estates) 
was left to be considered and provid(^d for by the lords, 
who had the disposal of these female heiresses in marriage. 
However, the succession by primogeniture, even among 
females, took place as to the inheritance of the crown (A); 
wherein the necessity of a sole and detenninate succession, 
is as great in the one sex as the other. And the right of 
sole suocession, though not of primogeniture, was also 
established with respect to female dignities and titles of 
honour* For if a man holds an earldom to him and the 
heirs of his body, and dies, leaving only daughters, the 
elde^MsIi not of course jbo countess, but the dignity is in 

7, c. 3* ” {g) S6m«ef, Gavelkind* 7. 

' Hirrodir, c. L &. 3. (4 Co. Litt. 165 a. 

1 Braet Ub.5l,c,aO,3U ^ 



409 


CHAP. XI. — OB' TIT1,E BY DESCENT. 

• 

[siApense or abeyance till the king: shall declare his plea- 
sure ; for he^ being the fountain of honour, may confer it 
on which of them he pleases (i) : in which disposition is 
|>reserved a strong trace of the antient kw ©f feuds, before 
their descent by primogeniture even among the males was 
established; viz. that the lord might bestow them on which 
of the sons he thought pro})er; progressum est ut adfilios 
deverdret^ in quern scilicet dominus vellet henejicium con^ 
firmare (A).”] 

The last rule supposed all the children of the purchaser 
to be living at liis decease; but in the case of the death 
of any of them, then— 

IV. A fourth Rule Is, that the issue of the children of 
the purchaser represent or take the place of their parents 
in infirdtum; tlic children of the same parent^ being alw'ays 
subject (among each other) to the same law of inheritance 
as contained in the third Rule. 

[Thus the child, gi’andchUd, or great-grandchild, cither 
male or female, of the eldest son, succeeds before the 
younger son, and so in infinitum (1); and these represen- 
tatives shall take neither more nor less, but just so much 
as tlieir principals would have done. As there be two 
sisters, Margaret and Charlotte, and Margaref dies, leaving 
six daughters ; and then John Stiles, the fiither of the two 
sisters, dies without other issue: these six daughters shall 
take among them exactly the same as their mother Mar- 
garet would have done had sRe been living,— that is, a 
moiety of the land of John Stiles, in coparcenaiy; so tliat 
upon partition made, if the land be divided into twelve 
parts, thereof Charlotte, the surviving sister, shall have 
six, and her six nieces, the daughters of Margaret, one 
a-piece. • 

This taking by represeiltation is called succession per 
stirpes j according to the roots; since all the branches inherit 

(i) Co. Litt. W a. i Hale's Hist. C. L. c. 11. 

{k) 1 FcmI. 1. 
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[the same share tliat their root, whom they represent, would 
have done. And in this manner also was the J ewish suc- 
cession directed (w?).] In our law, indeed, it [is a neces- 
sary consequence of the double preference given, first, to 
the male issue, and next to the first-born among the males. 
For if all the childi-en of three sisters were, in England, to 
claim per capita^ in their own riglit, as next of kin to the 
ancestor, without any respect to the stocks from whence 
they S})riing, — and those children were partly male and 
partly fcmale, — then the eldest male among them would 
exclude not only his own brethren and sisters, but all the 
issue of the other tno daughters; or else the law in this 
instance must be inconsistent with itself, and depart from 
the preference which, by the first, rule, it gives to the males 
and the first-bom, in the descent to issue. ^Vhereas by 
dividing the inheritance according to the roots or 8tirj)es, 
the rule of descent is kei>t uniform and steady ; the issue 
of the eldest son excludes all other pretenders, as the 
son hirpsclf, if living, would have done ; but the issue 
of two daughters divide the inheritance l>etween them, 
provided their mothers, if living, would have done the 
same: and among these several issues or representatives 
of the respective roots the same pref(»rence to males and 
the same right of primogeniture obtain, as would have ob- 
tained at the first among the roots themselves— the sons 
or daughters of the deceased4 As if a man hath two sons, 
A. and B., and A. dies, leaving tw^o sons, and then the 
gi^ndfather dies : now the eldest son of A. shall succeed to 
the whcl||bf his grandfather’s estate ; and if A. had left 
only twoloaughters, they should have succeeded also to 
equal moieties of the whole, in exclusion of .B. and his 
issue. But if a man hath only three daughters, C., D., 
and and C. dies^ leaving two sons, 1). leaving two 
daughters, and E. leaving a daughter and a son who is 
youuCT^an his sister; here, wiicn the ^andfather dies, 
th§ sou of C. stiall succoetl to one-third, in exclusion 
(w) St’ldeu de Succ, Ebr. c. 1. 
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[oftthe younger; the two daughters of D. to another third, 
in partnership; and the son of E, to the remaining third, 
in exclusion of his elder sister. And the same right of 
rc])rcsentation, guided and restrained by the same rules of 
descent, prevails downwards iw. mfiniUm, 

Yet this right does not apjiear to have been thoroughly 
established in the time of Henry the second, when Gian- 
ville wrote: and therefore, in the title to the crown espe- 
cially, we find firefjuent contests between the younger (but 
surviving) brother and his nephew (being the son and 
representative of the elder deceased), in regard to the in- 
heritance of their common ancestor; for the uncle is 
certainly nearer of kin to the common stock, by one 
degree than the nephew, though the ne])hew, by repre- 
senting his father, has in him the right of primogeniture. 
The uncle also was usually better able to^ perform the 
ser\icos of the fief, and besides had frequently superior 
interest and strength to back his pretensions and crush the 
right of his nephew. And even in times comparatively 
modem, we find that jiroximity of blood took place of re- 
presentative j)rimogeniture, in the loAver Saxony ; that is, 
the younger surviving brother was admitted totlie inherit- 
ance before the son of an elder deceased, -y which occa- 
sioned the disjiutes between the tw^o houses hf Mecklen- 
burg-Schwerin and Strelitz, in 1692 (n). Y^et Glanville 
with us, even in the twelfth century, seems (e) to declare 
for the right of the nephew by representation ; provided 
the eldest son had not received*a provision in lands from 
his father, or (as the civil law would call it) had not been 
forisfamiliated in his lifetime. King John, however, wdio 
kept his nephew Arthur from the throne, by disputing the 
right of representation, did all in his power to abolish it 
throughout* the realm {p ) ; in the time of his son, King 

Henry the third, we find the rule indisputably settled in 

(n) Mod. Un. Hist xlii. 334. , (p) Hftle's Hist. C. L. c. 11. 

v(«) Glanv. i. 7, <s. 3, • 
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[the manner we have here laid it down (</).] And thus 
much for descents to the issue of the purchaser. 

V. A fifth Rule is, that on failure of the issue of tlie 
purchaser, the inheritance sl|all descend to the nearest 
lin<?al ancestor then living in the preferable line ; — suppos- 
ing no issue of a nearer deceased ancestor in that line to 
exist. 

Under this Rule we are to remark, that, 

1. After the issue, the next descent is to the lineal an- 
cestry. 

This principle is but recently adopted into our law (r), 
which, in failure of descendants of the deceascid, would 
admit the descendants of his lineal ancestor (that is, his 
own collateral heirs,) under colour of a fiction formerly 
explained («) ; but always excluded the lineal ancestor him- 
self : so that the land would rather escheat to the ]ord(^) 
than ascend to a father or a grandfather; to illustrate which 
the inheritance of an estate is comi>arcd, by an antient 
writer, to the descent of a falling body. Descendit jus 
(says Bracton) quasi ponderosum quid^ cadens dear sum recta 
linea; et nunquam redscendit ed via qua descendit {ay ^ 
This resulted^ like many other of our institutions, from 
the doctrine^ of feudal tenure. [For it was an express 
rule of the feudal law (a:), that successionis feudi tails est 
natura quod ascendentes rion succedmty~\ and we find the 
same principle recognized in the old law of France (r/). 
[Our Henry the first indeed, among other restorations of 
the ol|3|iaxon laws* restored the right of succession in the 

{q) Bi'acU lib. 2, 30, 2. mentator on Blackstone, the words 

(r) It however the rule among ed vid qud descendU are a neceysary 
the Anglo-Saxons* See Hallam^s qualification. For the inheritance 
Middle voL 2, p. 4*67, 7th ed. might ascend indirectly^ as from the 

cifeig Hen. 1, c. 70*. son to the uncle.— CoIeridge*s Black- 

J ^ Hole 1. stone, yol. ii. p. 212, (n.) 

Litt a. (^r) 2 Feud. fiO. 

*ft) Bract Jib. it e. 29. As re- (y) Domat, part 2, lib. 2 ; Mon- 
;qi^hy a very distinguished com* tesq. Esp. des Lois, lib. 31, c. 33. 
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[ascending line {z) ; but this soon fell again into disuse, for 
BO early as Glanville’s time (who wrote under Henry tlic 
second) we find it laid down as an established law, that 
hcereditas nunquam ascendit («), which from that time re- 
mained an invariable maxim. Thcis<3 circumstances evi- 
dently show this antient pecrdiarity of our law to be of 
feudal original, and taken in tiiat light, there were some 
arguments in its lavour. For if the fcnid of which the son 
died seised was really feudum antiqm^^ or one descendcnl 
to him from his ancestors, the father could not possibly 
succeed to it, because it must have j^assed him in the 
coiuse of descent before it could Iiave come to the son, 
unless indeed it were feudum matermm, or one descended 
from his mother, and then the hither would be excluded 
by the feudal maxim already considered, as he did not de- 
rive his blood from the purchaser. And if yv ere feudum 
novumy or one newly acquired by the son, the father would 
still be excluded by the same maxim : which was founded 
not only upon the personal merit of the vassal which miglit 
be transmitted to his children, but also u})on this con- 
sideration of military policy, that the decrepit grandsire of 
a vigorous vassal would be but indifferently qualified to 
succeed liim in liis feudal sendees. Nay^ even if this 
feudum novum were hold by the son ut feuddm antiquum.^ 
such feud must in all res])ectB have descended as if it had 
been really an antient feud ; and therefore could not go to 
the father, because if it Imd been an antient feud, the 
father must liave been dead before it could have come to 
the son. Thus, whether the feud were strictly novum or 
strictly antiquum^ or whether it was novum held ut anti* 
quumy in none of these cases the fether could possibly 
succeed.] Such at least have been alleged, (and appa- 
rently with truth,) as the reasons of the mh which ex- 
cluded the ascending line(i)- The reasoning, however, 

(a) LI. Hen. 1, c. 70 1 Black- (ft) See Co. Litt by Harg. 11 a, 
borough V, Davis. 1 P, Wms. 40. n. (1). • * 

(a) Gian, lib. 7, c. 1. 
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waa not consistently applied : for it has been justly ♦ob- 
served, that if the father is not to inherit the estate, 
because it must be presumed to hare already passed him 
in the course of descent, the elder brother should, upon 
the same principle, never be heir to the younger ; and if 
the''object is merely to y)as8 over a decrepit feudatory, the 
father’s elder brother should never succeed to his nepliew ; 
and yet a succession in l)oth these collateral lines was al- 
ways permitted by law(c). The rule besides was opposed 
to natural justice, and the common feelings of mankind : 
which evidently suggest not only that a man’s progenitors 
should be allowed lo inherit his estate, but that their 
proper place in the succession is second only to that of his 
posterity. Such accordingly is now the rule ; and we owe 
this great improvement to the same statute of 3 & 4 
Will. IV. c. .106, to which we have already had occasion 
to refer. Its provision on this subject is as follows : “ that 
every lineal ancestor shall be capable of being heir to 
any of his issue ; and in every case where there shall be 
no issue of the purchaser, his nearest lineal ancestor 
shall be his heir, in preference to any person who would 
have been entitled to inherit, either by tracing his do- 
scent throu(jh such lineal ancestor, or in conse(juence of 
there bein^ no descendant (rf) of such lineal ancestor: 
so tliat the father shall be preferred to a brother or sis- 
ter, and a more remote lineal ancestor to any of his issue 
other tlian a nearer lineal ancestor or his issue (e).” 

2. The descent is to the nearest living ancestor in the 
prefer^^ line. 

How the preference is to be settled between two different 
lines of ancestry, will appear by the next Rule. But in the 
mean time we aipe to observe, that in the same line the 
nearest of Wood has the precedency. 

{^) ^^^S®**** Blacfk&tpne, vol; ii. extend to all persons who must trace 
J». their descent through such ancestor” 

iftitute ihe expmMon (3 & 4 Will. 4, c. 106, s. J ). 
ofanyiincestor, «shall (e) 3 ife 4 W'iih 4, c. 106, s. 6. 
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Tlius, if in failure of the issue of J ohn Stiles, we pro- 
ceed to inquire for his heir, among his lineal ancestors, avc 
are to prefer Geoffrey Stiles, his father, to George, his 
grandfather (supposing both to be living), and so we are 
to prefer Lucy, his mother, to Esther, his maternal grand- 
mother (/)* 

This branch of the Rule, though in a direct sense also 
resting on the same ])ositive enactment, is not, like tlie 
other, new in its principle, but agrees in substance with tlie 
law as it stood prior to the late a('t of parliament. For 
though the lineal ancestors were not tliemselves permitted 
to succeed, yet they were alw ays regardcid as the fountains 
of inheritable blood, and tlie stocks from which the next 
succession must spring, so that their issue wttc admitted, 
in right of descent from them, to the inheritance (^) ; and 
as to their issue, the rule w^as, that the descendants of a 
nearer lineal ancestor, in the preferable line, wttc preferred 
to those of one more ixunote (A). Very similar to wdiicii, 
as Blackstone observes, w^as the law of inheritance among 
the antient Germans our progenitors, henredes successoren'^ 
(ju€ sui caique liberi, et nullum testamentum : si liheri non 
sunt, proxirnus yradus in possessione, frdtres, patrui, avun- 

f 

3, The Rule applies only in the event of the issue of 
every nearer deceased ancestor in the same line being 
extinct. For if the issue of any such ancestor exist, the 
order of succession is governed, as we shall scje hereafter, 
by a different rule. * 

VI. It may be laid down as a sixth Rule, that, among 
the lineal ancestors of the purchaser, the paternal line 
(whether of the purchaser, or of any ancestor male or 
female,) is always preferred to the materjial. 

Therefore Geoffrey, the father, in the annexed Table of 

(/) See Table of Descent (No, II.) {A} Ibid. • 

{g) 2 BL Com. 22U. (i) Tacitus de Mot. 21f 
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Descent, (No. II.,) will succeed rather than Lucy,,the 
mother ; and if Geoffrey be dead, any of his male ancestors, 
George, Walter, and llichard, (accoi'ding to their prox- 
imity,) will have the preference to any of his maternal ances- 
tors, or to the maternal ancestors of George, or Walter re- 
spectively ; though, on the other hand, all these maternal^ 
ancestors will take precedence of Lucy the mother, or any 
ancestor of hers. Upon the same i)rinciple, when, upon 
failure of the main line of John’s paternal 
the extinction of the blood of liicJiard, we 
the next heir — we are to select Ana Godfrey, 
of the more remote male patenial ancestor, in preference 
to Christian Smith, the mother of a male paternal ancestor 
less remote ; for if we wero to give the preference to 
Christian, we should be resorting to the matemal line of 
George, instead of his paternal, which would be contrary 
to our rule. 

This pi'eferenoc of the paternal line, is now foruKhui on 
the express enactment of the late statute for amendment of 
the law of inlieritance (3 & 4 Will. 4, c. 106) ; which pro- 
vides, (by sect. 7,) ‘‘ that none of the maternal ancestors of 
the person from whom the descent is to be traced, nor any 
of their dcjsceudants, shall be capable of inheriting, until 
aU his paternal ancestors and their descendants shall liavc 
failed ; and also that no female paternal ancestor of sucli 
person, nor any of her descendants, shall be capable of 
^ inheriting untd all his male paternal ancestors and their 
descendants shall have failed ; and that no female ma- 
tonal ancestor of such person, nor any of her descend- 
shall be capable of inheriting untd all his male 
® maternal ' ancestoj*s mxd their devsoendants shall liave 
failedL^ 'And by section 8, that where there shall be 
a fidlure of male paternal ancestors of the person from 
whom the deiacsent is to be traced, and their descendants, 
the mother of his more remote male paternal ancestor, 
or her descendants, shall be the heir or heirs of such 
^ person in preference to the mother of a less remote male 


ancestx^.^hy 
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paternal ancestor, or her descendants ; and where there 
shall be a failure of male maternal ancestors of such 
person, and their descendants, the mother of his more 
remote male maternal ancestor, and her descendants, 
“ shall be the heir or heirs of such person in preference to 
the mother of a less remote male maternal ancestor, and 
her descendants.” 

The first of these sections is a mere adoption of the 
pMglplc of the former law, under which the blood of the 
p|||pte$3 of* tlie purchaser was constantly preferred 
to that of the matenial; the blood of the male paternal 
ancestor of the purchaser to that of the female paternal ; 
and the blood of the male maternal to that of the female 
mateiToal ( 7 ). 

In tlie preference of relatives ex parte paterna, [the 
English law is not singular, but w'^arranted by«the examples 
of the Hebrew and Athenian laws, as stated by Seldcri ( h ), 
and Petit (Z); though among the Greeks in the time m 
Hesiod (m), when a man died without wife or children, all 
his kindred, without any distinction, divided his estate 
among them. It is likewise warranted by the example of 
the Roman laws ; wlierein the agnati, or relations by the 
father, were prpferiHjd to the cognati, or relations by the 
mother, till the edict of the Emperor Justinian abolished 
all distinction betiveen theni‘(ti). It is also conformable 
to the customary law of antient Normandy (o), which 
indeed in most respects agrees vrith our English law of 
inheritance.] 

The principle no doubt originated (with us) in that maxim^ 
of the antient feudal institutions, to which we have already 
more than once referred, — ^that the heir must in all case^ 
derive his blood, that is, be lineally descended, from the 
purchaser. This of Course would have eisftsluded altogether 
both the lineal ancestors and collateral relations of a man 

( to ) 606 . ^ 

(«) Nov. 118 . 

(0) Gr. Cougtom* c. tS* 


{j) 2 BI. Cora. 284. 

(^•yDe Succ. Ebr. c. 12. 

(2) LL. Attic. Lib. 1, tit. 6. 
VOL. 1. 
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who died tenant of land which Tie had acquired by pur- 
chase ; but where his estate was in fee simple, his collateral 
relations were neyertheless (as we have seen) let in by the 
aid of a fiction which supposed him to hold it as a feud of 
indefinite antiquity; in other words, to have acquired it, not 
by* purchase, but by inheritance from an unknown ante- 
cedent purchaser, at some former period. The collaterals 
(however remote) were thus admitted, because they might 
be supposed to descend from this unknown purchaser, so 
as to satisfy the feudal maxim ; but upon the same prin- 
ciple those collaterals who would be most likely to have 
descended from him (supposing such an ancestor to have 
existed) were entitled to have the preference over those 
whose pretensions would be fess probable. Now the col- 
laterals of the last tenant, ex parte patern&y would be more 
probably of, the blood of this unknown purchaser, than 
those ex parte materna; because the estate presumably 
came to the last tenant through his male progenitors rather 
than his female. For, as? by the third and fourth Rules 
(which are founded on the common law, and have always 
prevailed), males are constantly preferred (in the couise 
of descent) to females, it is more likely that the land 
should havec belonged to his fitther, than Iiis mother ; to 
his father’s ^ther than to his Other’s mother; and so con- 
tinually upwards. 

TTie 8th section of the new Act has settled a question 
which had formerly been the subject of much controversy. 
For though the universal preference of the stocks in the 
male paternal line was always free from doubt, yet ‘where, 
apon frdlure of the male paternal line, it became necessary 
For the first time to resort to a female stock, it was an un- 
settled, i^int whetlw the descent should be traced through 
fehe ql the nearer .or more remote ancestor in that 

the issue of the 
j^andfiith^^s xuatersml grandfather, or the issue 
of thO patWal gr^ were the true heir of 

ihq According to many antient author!- 

jtjp) IWFirjst Jlcal Property EejJ. U. 
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ties#, including Lord Bacon (9) and Sir Matthew Hale(r), 
the latter had the l>etter claim, it being held by these 
writers (in conformity with a more antient opinion), that 
all the female ancestors, on the part of the father, were 
equally worthy of blood, and that in that case proximity 
shall prevail. Blackstone, however, had dissented from 
that doctrine (5); and his view wordd seem to be the 
more correct one; for, reverting to what has been just 
said of the fiction by which collaterals were introduced 
into the succession, it will appear, that as we are led by a 
chain of successive presumptions to suppose the estate of 
tTohn Stiles, in the annexed Table of Descent (No. II.), to 
have descended from his father Geoffrey, rather than his 
mother Lucy, and from his grandfather George Stiles, 
rather than his grandmother Cecilia Kcrape ; so, if it did 
not descend to George, from Walter his father, the next 
presimiption would be, that it descended from his ir\other 
Christian Smith, who again would presumably derive it 
from her father William; so that the issue of William 
Smith, the patenial grandfather’s maternal grandfather, 
would necessarily have better title than the issue of Luke 
Kempe, the paternal grandmother’s father, who stands 
lower (if we may so speak) in the chain of pi^sumptions. 

But whatever may have been the merits of this ques- 
tion, it is now set at rest by the 8th section of the Inhe- 
ritance Act, which, in accordance with the view taken by 
Blackstone (t), prefers the maternal line of the more 
remote male paternal or male maternal ancestor, to the 
maternal line of the nearer, both as regards the issue of 
lineal ancestors, and the lineal ancestors themselves, now 
first introduced into the succession. 

VII. A Seventh B^iile is, that y^here an ancestor, to 
whom, if living at the purcha^’s death, the inheritance 

(^) Bac. Blem. c. 1. v. Lowndea, 5 Bing. IST.C. Iftft 

(r) Hist, Com. Law, c, 11. (0 See First Real ^w>perty Eep. 

(«) 2 BL Com. 238 1 see Davies H. : 

E E 2 
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Would, According to the fifth Rule, have descended, dies 
before the purchaser, leaving issue, the issue of such an- 
cestor in infinitum shall represent him, according to the 
same law of succession as before laid down with respect to 
the issue of the piwchaser; but with this addition, thstt 
those related by the whole blood to the purchaser, are pre- 
ferred to those related by the half-blood. 

It is obAUOus from the nature of consanguinity, which 
means a descent from the same common ancestor, tliat, as 
regards the purchaser, the issue of his lineal ancestor are 
necessarily his collateiul kindred, and that such of them 
as becomes his heir, in capacity of issue to his ancestor, 
must inherit as collateral hefr to himself. The seventh 
Rule thus transfers us from the subject of lineal inherit- 
ance (to which alone our preceding rules referred) to that 
of collateral' inheritance. 

On the subject of collateral inheritance, it deserves re- 
mark, in the first place, that the right of collaterals no 
longer depends (as it formerly did) on the fiction that the 
^rtate of the purchaser was granted as a feud of indefinite 
antiquity (m), but on a positive statute-law of descent. 
For the Inheritance Act has now by express provision 
introduced ^both the “lineal ancestors” of the purchaser 
and their “ descendants ” into the succession (x). Indeed, 
when the right of the former was established, that of the 
latter would follow of course, upon th4 common law prin- 
ciple of representation. ^ It would seem, therefore, that an 
estate purchased in fee-simple can no longer be considered 
granted to hold ut feudum antiquum, but rather as a 
lltiew feud, with inheritable properties different from those 
vwch attadbed to a new feud under the antient system, 
being dl^aioda^le pet ordy to those who derive their blood 
from tife purcha^, btit those also from whdm he derives 
'hfei 'desbehdanik 

' ; ' to' be'' 'observed, that the right of collaterals is 



{«) 8 & 4 WUL 4, c. 106, 8». 7, 8. 
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no\v» referable universally, and in every case, to that of the 
ancestor from whom they descend; and it is only in his 
right, that they can ever be considered as heirs to the pur- 
chaser. Under the former system thivS was subject, in a 
particular case, to exception, it being held that between 
brothers and sisters, the descent was to be considered, Tor 
some purposes, as immediately). But by the new Act, 
no brother or sister shall be considered to inherit imme- 
diately from his or her brother or sister, but every de- 
scent from a brother or sister shall be traced through the 
parent (2^). 

But to revert to the Rule under consideration. 

First, the issue of the purchaser’s lineal ancestor re- 
present liim in infinitum; and that according to the same 
law of succession as prevails among the issue of the pur- 
chaser. 

Thus, if John Stiles, in the annexed Table of Descent 
(Js'o. II.), purchases land, and dies entitled to the same, 
without issue, and his father Geoffrey be dead, it descends 
to Francis (the eldest son of Geoffrey, and the brother 
of John), rather than to George the gi’andfathcr ; or if 
Francis be also dead, leaving several children, then to the 
eldest son of Fyancis, the nephew of John, and does not 
pass to any remoter ancestor of Jolm, unless *the issue of 
Geoffrey are exhausted. So,' it will descend to a son, or 
■ even a daughter of Francis (if he left no son) rather than 
to Oliver Stiles, the brother of John ; for such son or 
daughter represents the father, who, as the eldest son of 
Geoffrey, represented him. ^ 

This branch of the Rule is open, in general, to the same 
remarks as those which have been already made under 
Rules III. and IV,, and will require no further discussion; 
though it mtiy be woAh while to notice [the oorrespondenco 
of the Jewish law >vith ours in this particular, as well as in 
the representation among the issue of the deceased ; for on 

(y) 2 Bl. Com. 226 ; Watk. Desc, («) 3 8z 4 Will. 4? c. 106, a. 6. 
Ill, n, ; K. Chit^Desc, 64, 354, 
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[fitiliu^e of issue^ the fetlier or other lineal ancestor was him- 
self said to be the heir, though long since dead, as being 
represented by the persons of his issue, who were held to 
succeed, not in their own rights, as brethren, uncles, &c., 
but in right of representation, as the offspring of the father," • 
grahdfiither, &c. of the deceased (a?).] 

As to the remaining branch of the Buie, viz. that which 
regards the distinction between the whole and half*blix)d, 
—it results from the first branch thereof (taken in con- 
nection with Rule VI.) that the coUaterai heir of the pur- 
chaser is the issue of the nearest of his lineal ancestors in 


the preferable line, who has left posterity living at the 
death of the purchaser, subject to the principles as to sex, 
primogeniture, and representation. But among such issue, 
some may be relations to the purchaser of the whole blood, 
and some of, the half-blood only ; and it is conse(jucntly 
necessary to lay down an additional principle U) determine 
whether both these classes arc adraissilde, and whether any 
and what precedency is to be allowed between tliem. 

[A kinsman of the whole blood, is he that is derived, 
not only from the same ancestor, but from the same couple 
of ancestors. For every man’s blood is compounded of 
tlie bloods of his respective ancestors ; and he only is of 
the whole of entire blood with another, who hath, so far as 
the distance of degrees will permit, all the same ingre- 
dients in the composition of Ids blood, that the other hath. 
Thus, the blood of John Stiles being composed of those 
of Geoffrey Stiles his &ther and Lucy Baker his mother, 
thm'efore his brother Francis, being descended from both 
the^^ same paioents, has entirely the same blood with John 
S^esi he Is his brother of the whole blood(a). But if, 
afber the Lucy Baker the mother, mar- 
ines a jj^wis Oay, and hath issue by him, 

the ; Mood copipounded of the blood of 

(h cm the one part, but that of Lewis 



(d) Table of UeBcent (No. II.) 
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[Gay instead of Geoflfrey Stiles on the other part, it hath 
therefore only half the same ingredients with that of John 
Stiles, so that he is only his brother of the half-blood.] 
So also if the fether has two sons, A. and B,, by different 
Vives (or, according to the technical expression, by diffe- 
rent venters), now these bretliren are not brethren of the 
whole blood, but of the half-blood only. 

llie Inheritance Act assigns to such of the purchaser’s 
collateral kinsmen as are of the whole blood, and their 
issue, the preference to those who are of the half-blood 
only, in the same degree, but admits the latter to the next 
place in the succession (A). Thus if the father have a son 
A., by one venter, — and two sons, B. and C., and a 
daughter by another venter,— and B. purchases land, and 
dies witliout issue, and the father be also dead, C., the 
younger brother, or, on failure of C. and his issue, the 
sister, shall succeed in preference to A., the elder brother. 
But the latter (though only of the half-blood), and his 
issue, will succeed in preference to any collateral relation 
not descended from B.’s father, though of the whole blood 
with B, So on the death of John Stiles the purchaser, 
in tlie annexed Table (No. II.), without issue, his father 
Geoffi’ey beings also dead, he will be succeecled, not only 
by his elder brother Francis, or his second brother Oliver, 
but even by his sisters Bridget and Alice, in preference 
to his half-brother, the son of his mother Lucy and 
Lewis Gay, who cannot indeed inherit until the paternal 
line are exhausted; for his mother, whom he represents, 
could not (by the sixth rule) have taken while any of the 
paternal line remained.' But the son of Lucy and Lewis 
Gay (and his issue after him) will stand next to his mothi^i 
in the order of succession, and in pnrference to any other 
collateral reJation of John Stiles mtierna^ though 

of the whole blood with John Stiles. 

In the admission of the half-blood, the Inheritance Act 
introduces a new principle of mheritancej for,^ the law 

{h) 3&4Wni. 4,c. 106, s.S. 
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before stood, the half-blood (like the lineal. ancestor) Vicere 
totally excluded, and the land would rather escheat to the 
lord than go to any kinsman (however near), bearing that 
kind of relation to the person fiom whom descent was to 
be traced. Therefore A. in one pf the cases just supposed, 
and the son of Lucy and Lewis Gay in tln^jAer, would 
have been absolutely incapable of the succe^H^ Nay, 
even when a father died, and his lands des^Sled to his 
eldest son A., who entered thereon, and Seised with- 
out issue, still B., tlie son of the sarne^Tather by ;i||^ther 
venter, could not be heir to these lands, becaui^^fe was 
only of the half-blood to A., the person last seised!^^ tliey 
would descend to a sister (if any) of the whole to A., 
[for in such cases the maxim was, that jratris 

facit sororem esse hceredem. Yet if A. had died without 
entry, then 11,, might have inherited; not as heir to A. his 
half-brother, but as heir to their common father, who was 
the person last actually seised (c).] 

This exclusion of the half-blood w^as a feature almost 
peculiar to the law of England (rf); and (it must be added) 
one of the most harsh and unreasonable aspect. Its vin- 
dication was rested entirely upon the plea that it ought to 
be considered as a mere aiixiliary rule, to carry into eflect 
that principle of the feudal law which required the heir to 
derive his blood from the purchaser. For as it was a con- 
sequence from this principle (as already shown), that the 
collaterals o| the deceased purchaser could only be let in 
by supposii^ them to be fineal descendants of some one of 
anceste^, from whom the estate had been originally 

^ it Was obvious that those related to him of the 
i^ble were in general more proper subjects for that 
sup|>osi%n, than those of the half-blood. This results 
from tbe he who is the Idnsman of the 

whole to th^ person deceased can have no ancestors 
beyond hii^ common stock, but what are 

eqmsllyitl^anoestbr^^ fhe deceased, and nice versA ; 

) y Bh 2^7. - (d) 2 Bl. Com. 228. 
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and therefore is very likely to he derived from *that unknown 
ancestor of his from whom the inheritance is supposed to 
have descended. But a kinsman of the halfrblood in the 
same degree with the other, is not so probably sprung 
from the same original purchaser ; for he has but one half 
his ancestors, beyond or higher than the common stlbck, 
the same mth those of the deceased. 

[To illustrate this by example Let there be John 
Stiles and his brother Francis, by the same father and 
mother, and another brother I)orn of the same mother by 
Lewis Gay, a second husband. Now if Jolin dies seised 
of lands, but it is uncertain whether they descended to him 
from his father or mother, in this case his brother Francis 
of the whole blood is sure to be in the line of descent from 
the first purchaser, whether it were the line of the father * 
or mother. But the mother’s son by Lewia Gay is to the 
full as likely not to be descended from the original pur- 
chaser as to be descended,] and there is consequently no 
reasonable presumption of his being derived from the 
original purchaser. It was argued, therefore, by the apo- 
logists of tlie antient rule of exclusion, that it should not 
be thought hard that collateral relations of the half-blood 
should be disjnherited ; for as they owed their admission 
only to the fiction that they were the issue of an imaginary 
purchaser, it was just to exclude them in every case where, 
supposing tliat purchaser to have really existed, there 
would be no fair reason to suppose that they could in 
truth have descended from him"(e). It was obvious, how- 
ever, even to the apologists themselves, that the exclusion 
was carried further in practice than the principle on ivhich 
it was founded would wamnt: for a kinsman of the half- 
blood to the deceased, supposing him to have derived the 
estate from some unknown ancestor, would in some in- 
stances have the same chance of being dwended from that 
ancestor as a kinsman of the whole blood in a remoter de- 
gree, and in other instances atinuch greater. Thus a brother 
of the half-blood would have the same chance as an uncle 

(«} See note by Cbrl^tian, 2 Bl. 2S1* 
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of the whple^on the same side, aiad more jhan a great 
imde ; ajid yet, in these instn^nces, the remoter kinsman 
^wm always admissible, while the nearer was incompetent 
to succeed. The rule of exclusion was, besides, applied 
even where the deceased tenant did not take by purchi^se, 
but by descent, and had a relative of the half-blood known 
to be descended as well as himself from the purchaser; — 
as in the case already noticed, where upon the death of A. 
wthout issue, seised of lands which had descended to him, 
from his father, his half-brother B., son of the same father, 
was debarred from the inheritance. [This was universally 
allowed to carry a hardship with it, even upon feudal prin- 
ciples; for as the estate notoriously descended from the 
father, and as both the brothers confessedly spitmg from 
him, it was demonstrable that the half-brother must be of 
the blood of the purchaser, who was either the father or 
one of the father’s ancestors. And indeed it should seem 
as if originally the custom of excluding the half-blood, in 
Normandy, extended only to exclude a frater uterinm 
where the inheritance descended a patre^ and vice versa (/ ) ; 
and possibly in England also: as even with us it remained 
a doubt in the time of Bracton and of Fleta whether the 
half-blood on the fether’s side was excluded from the in- 
heritiuice which originally descended from the common 
father 5 or only frcan such as descended from the respective 
mothers, and from newly-purchased lands. So also the 
rule of law, as laid down by our Fortescue (^), extends no 
further than thi8,/rja<^ frdtri uterino non succedet in hcere- 
puiernA^ It is moreover worthy of observation, in 
place, tlmt the crown (whidi is the highest inheritance 
iU ithe natw) always by law descended (as it still does) to 
the half-ti^d d* the preceding sovereign(A), so that it be 
the bloodwf the fir»t moiiamh of the reigning family who 
lias mn^erw (which in feudal language is the same as 
the tifeafaa* ; TBbtis it actually did descend from 
g the siixth Queen Mary, and from her to 

c, ^5/ ' " (^) Plowil/245; Co. Litt. 
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[Queen Eliiibeth, who were respectively of .the half-blood 
to each other. For though none can be a claimant to the 
crown unless known to be descended from the original 
stock — ^which was formerly King WilUam the Norman, 
and is now, by act of parliament, the Princess Sophia of 
Hanover (i) — ^yet, when such descent is known, the feudal 
rule is satisfied, whether he be related to the last sovereign 
by the whole, or by the half-blood. Upon the same prin- 
ciple, in titles of honour (A) and in all estates tail(/), half- 
blood never an impediment to the descent,] because 
in these cases the pedigree from the first donee must be 
strictly proved; and the feudal maxim is consequently 
carried intc* effect, without resorting to any auxiliary rule. 
But now, as we have seen, the maxim Which excluded the 
half-blood has given way, in every case, to a sounder and 
more satisfactory principle. Having been long generally 
disapproved, as founded on defective reasoning and op- 
}>OBed to natural justice, it was at length abolished by the 
Inheritance Act, the provision of which, as regards this 
subject, is expressed in the following terms: — That any 
person related to the |)erson from whom the descent is 
to be traced by the half-blood shall be capable of being 
his heir ; and the place in which any su»h relation by 
the half-blood shall stand in the order of inlieritance, so 
as to be entitled to inherit, shall be next after any rek- 
tion in the same degree of the whole blood and his issue, 
where the common anoestm: rfiall be a male, and next* 
after the common ancestor, wfiiere such common ancestor 
“ shall be a female ; so that the brother of the halfrblood » 
on the part of the &tiber shall inherit next after the* 
sisters of the whole blood on the part of the father and 
their issue, and the brother of the hatf-blood on the part 
of the mbther shall inherit next after the mother (m)*” 

(•) On this princess, granddaugh- bk. t,V*> pt^ u e. ni. , ^ 

ter of James 1, and the heirs of her (ft) ?o. Iiitt 15. ; 

body ( being Protestants), the crown (f) Litt* as* 14, 15%. 

was Settled by 12 & 13 Will. 3, c. 2* (ts) 3 & 4 Will* 4, 106, s. d« 
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Ha,ving now treated of descent in generalj we next 
rive at the few and rare cases fonnerly referred to as re- 
quiring a separate consideration. 

1. First, then, Iherc are cases in which a man may ac- 
quire land by purchase, under a limitation to the heirs,” 
or heirs of the body,” of one of his ancestors. 

Thus if the owner of lands conveys them to A, for life, 
remainder to the “ heirs” or heirs of the body^’ of B., and 
B. be then deceased, or be then living but die dimng 
the continuance of the particular estate (z^;, the person 
who at the time of the conveyance In the first case, or at 
the time of B.’s death in the second, answers tlie descrip- 
tion of his heir,” or heir of his body,” will, by the 
rule of the common law, take the remaind<*r as purchaser, 
and his estate wiW be a fee simple or fee tail, as the case 
ma^ be; for ^uoli A^ords amount not only to a descrip- 
tion of the gT’antce, but to a limitation of the estate 
which he is to take(o). By the Inheritance Act, how- 
ever, the estate so aiupiircd by pur(*hasc is anomalous as 
regards its descendilJe quality; for by the 4th section, 
When any person shall have acquired anj land by pm- 
** chase under a limitation to the heirs oi to the heirs 
of the bodyi of any of his ancestors, contained in an 
assurance executed after the 31st December, 1833; or 
under a limitation to the heirs or heirs of the body of 
any of lus ancestors (or under any limitation having the 
same effect) contained in a wiU of any testator who shall 
depart this life after the i^id 31st December, 1833; then 
and in any of such cases^ such land riiaU descend, and 
the descent of it shall be traced, as if the ancestor named 
in suck Umitation JiUd been purchaser.^^ 

Secondly, it is provided by a more recent statute, 
m., the 22 & 23 Yict a 35, s. 19, that Wieve there 

jlf B« iwvive A,, tlie («) Co. Lite. 10 a ; 839 b ; 1 Roil. 

m hi roririndet would fail Abr. 627 } 2 B1 Com. 2H ; 1 
it alTa nAbo to take, for Prest. Eat 280, 462, 4 53. , 

Wai ride 892^ 
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^ sjiall be a total feilure of heirs of the purchaser, or where 
“ any land shall be descendible as if an ancestor had been 
the purchaser thereof (p), and there shall be a total 
failure of the hehs of such ancestor, then and In every 

^‘Vsuch case the land shall descend, and the descent shall 
thenceforth be traced from the person last entitled to the 
landi as if he had been the purchaser thereop\q\ 

Having now brought our account of the present law of 
descent to a close, we may remark, as the result of the in-' 
vestigation, that, upon the death of the owner of an estate 
in fee simple, we are to ascertain the heir, by considering, 
first, who was the purchaser or quasi purchaser of that 
estate,— meaning by the term quasi purchaser, the person 
from wTiom descent is to be traced as if he had been the 
purchaser^ as in the two cases just* noticed : — and wx' are 
then to look for the heir, first, among his issue, — where the 
heir will be his descendant next to him in blood, but sub- 

* ject to the principles w hich obtain as to sex, piimogeniture, 

• and representation : and, failing his issue, among his 
lineal ancestors, or their issue —wdiere the heir will be his 
lineal ancestor next in blood in the preferable line, or the 
issue of such ancestor, if deceased ; applying the same law 
of succession as in the case of the purchasdf'Js issue, and 
also the principle which prefers the whole to the half- 
blood. 

Before we conclude this branch of our inquiries, how^- 
ever, it may not be amiss to appl^ the rules more particu- 
larly, and to supply the reader with a short sketch of the 
manner in which wx must search for tlie heir of a person, 
— as John Stiles (r), who dies entitled to land, of which 
he was the purchaser or quasi purchaser. 

In the first place succeeds the eldest son, Matthew 
Stiles, or hJfe issue, No.,1. If he and his heirs be -extinct, 
then Gilbert Stiles, and the other sons i*espectively in order 

{ p) As in the case just mentioned, will appear in the next^chapter ; vide 

sup. p, 428. post, p. 439. 

(^) The object of this provision (r) See Table of Descent (No. II.) 

• 7 
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of birth, and their issue. No, 2. In default of these 4' all 
the daughters together, Margaret and Charlotte Stiles^' oir/ 
their issue, No. 3. On failure of the descendants of John 
Stiles, his father Gcoftrey (being his nearest lineal ancestor • 
in the preferable line) is admitted. No. 4. Then the issue 
of his father, first, Francis Stiles, the eldest brother of 
the whole blood, or liis issue. No. 5 ; then Oliver Stiles and 
the other whole brothers respectively, in order of birth, or 
their issue. No. 6 ; then the sisters of the whole blood all 
together, Bridget and Alice Stiles, or their issue. No, 7 ; 
then the son of G<^oftrey (the paternal brother of the half- 
blood), No. 8, or his issue ; and the paternal sisters of the 
half-blood, No. 9, or their issue. In def&nlt of them, 
George Stiles, the paternal grandfather, is admitted. No. 
10, and then his issue, viz. first, liis issue of the w^hole 
blood with John, No. 11, then his issue of the half-blood 
with John, No. 12. In default of these, Waller StUes, the • 
paternal grandfather’s father, is admitted, No, 13. Then • 
the issue of Walter, viz. first, his issue of the whole blood 
with John, No. 14, then his issue of the halWdood, No. 15. 
In default of these, Kichard Stiles, the paternal grand- 
father’s paternal grandfather, is admitted. No. 16, or his 
issue, No. JV, and so on, in the paternal line of Walter 
Stiles, in infinitum. In failure of this (this is, supposing 
the decease of Richard, and of all his maternal and pa- 
ternal ancestors, and the failure of their issue both of the 
whole and of the half-blood,) we are next to resort to the 
maternal line of Walter Stiles, rather than of a nearer male 
ancesjbor; and the paternal gi-andfather’s paternal grand- 
ln<i*th^r, Ann Godfrey (according to the maiden name), 
No. 18, will consequently be the person next entitled to 
succeed, and so on in the maternal line of Walter Stiles, 
in infinitum* In fitilure of which we are to resort to 
matenml line of George Stiles 5 and the paternal grand- 
father’s mother, Chiistian Smith, No. 19, will be the person 
entitlfed, and then her issue of ihe half-blood to John, 
bi 20. Then gtan<3i|^her:’s maternal grand- 

^er, William his issue, N o. 22 ; 
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Bn(| 's<J.: on in , the paternal Kno of Christian Smith, in 
Xirifinitum. On failure of which, we are to re8ort> to her 
maternal line; and the paternal grandfather’s matenial 
' ^.grandmother, Jane King, No, 23, avxU be the p^son next 
. entitled, and so on in the maternal line of Christian Smith, 
in infinitum. On failure of which we are to resort to •the 
maternal line of Geoffrey Stiles ; and the paternal grande 
mother, Cecilia Kempe, No. 24, will be the person next 
entitled; and then her ksue of the half-blood to John, 
No. 25. Then the paternal grandmother’s father, Luke 
Kempe, No. 26 ; then his issue of the whole blood to 
John, No. 27. Then his issue of the hcilf-blood to John, 
No. 28. Than the patenial grandmother’s paternal grand- 
father, Thomas Kempe^ No. 29. Then his issue, No. 30, 
and so on in the paternal Ime of Luke Kempe, in infinitum. 
In failure of which we are to resort to his njaternal line ; 
and the paternal grandmother’s paternal grandmother, 
y Sarah Browne, No. 31, will be the person next entitled ; 
and so on in the maternal line of Luke Kempe, in infinitum. 
On failure of which we are to resort to the maternal line of 
Cecilia Kempe ; and the paternal grandmother’s mother, 
Frances Holland, No. 32, will be the person next entitled. 
Then her issue of the half-blood to J ohn, N^, 83. Then 
. the paternal granebnother’s maternal grandfaflier, Charles 
Holland, No. 34 ; then his issue, .No. 85 ; and so on in the 
• paternal line of Frances Holland, in infinitum. In failure 
of which we are to resort to the maternal line of Frances 
Holland ; and the paternal grandmother’s maternal grand- 
mother, Mary Wilson, No. 36, will be the person next 
entitled ; and so on in the maternal line of Frances Hol- 
land, in infinitum. In failure of which, the paternal blood 
of John Stiles entirely failing, recourse must then, and not 
before, be bud to his maternal relations, or the blood of the 
. Bakers, Nos. 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47 ; the 
Bates’s, No. 48; the Willis’s, Nos. 49, 50, 61, 62 ; the 
Carters, No. 63 ; the Thorpes, Nos. 54, 65> 56,57,58,^59, 
60 ; the Bisliops, No* 01;, the "^|hites, Nos, 62, 63, 64, 65 ; 
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ajn^ ljip Wards, No. 66, in the same regular succe^ve 
as in the paternal line. 

We have thus seen how land is acquired by descent in 
fee simple. But before we conclude the chapter, it will be 
proper to notice some miscellaneous points of law oon-i 
nested with this title. • ^ 

1. We may remark, that in oi’der to make the title 
plete, where the estate descended is one in possession, 
heir is required to make entry on the land ; for until -theti'^ 
he is said to have seisin in law only, and not in deed ; and 
is incompetent to bring any action of trespass for injuries 
committed to the land(^). If the estate be one in expec- 
tancy, he has of cour^ no right of entry imtUthe particular 
interest determines : but if it be a reversion or remainder 
immediately expectant on an estate for years, the posses- 
sion of the particular 'tenant operates, upon a principle 
before explained, as that of tlie heir; whose seism is in 
that case considered as a seisin in deed, and not in law 
only (r). The distinction, however, between these kinds 
of seisin, as regards the heir, has recently lost much of its 
importance— wluch chiefly resulted from this considera- 
tion, viz. that until entry he could not become the root of 
a future desosnt : for this is a capacity which can no longer 
in any case httach to kirn, as, by the new provision of the 
Inheritance Act, the Purchaser is now the only root from 
which descent can be rraced. 

2. It may be useful to explain the phrase which some- 
times occurs in the booki of hreaking the descent. It is 
to be observed, then, that the estate which a man has 
ao(juired by descent, retains in his hands its former quality 

deseeding onfy to the blood of the same purchaser, or 
yaast purdba^, w that, on decease of the owner, none of 
his relations hn the Mother’s side can ever be entitled to 

to have di^cended to him in 

, (r). Co.,Li«i‘ 1« a { Doe ». Keen, 
r T. 1.^0 ; Poe V. Whiolielo, 8 T. 
B. SStSV'M'vide'Sttp. p. 821. 
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. the paternal line^ nor vice versd any relation on the father’s 
' side, if it came in the maternal line ; except only in the 
case of a relation who, being heir in one of these lineH, 
happens to belong to the other also, — a case w^hich may * 
^ oocttr when the owner’s parents hn ve been connected by 
oohsanguinity. In this respect the title by descent differs 
' from that by purchase ; for by the lafter [the 

acquires a new inheritable quality, and is descendible 
to the owner’s blood in general,] that is, first to those of 
the paternal, and then to those of the maternal lino. And 
from this it follows, that if a person who has acquired an 
• estate by descent conveys it to a new purchaser, the line 
of descent is broken : and even if that purchaser conveys 
it back again to him, the interruption still continues ; for 
the former ownei* will then hold it as by purchase, and not 
as by descent, and will therefore be able t6 transmit it 
to his heirs on either side. Thus, if a man seised of lands 
*, as heir on the part of his mother (and which consequently 
*ho relation on the father’s side can, as such, inherit), 
conveys them to another, and afterwards obtains a recon- 
• veyance of them, to hold to him and his heirs, and then 
dies without issue, his heirs on the part of his father shall 
inherit, and in preference to those on the motl^r’s side (if). 
But a mere alteration in the quality or circumstances of an 
estate will not break the descent; and. therefore if par- 
ceners make partition of their land, they are still in of 
their respective shares by inherit^ce, though those shares 
are no longer held in coparcenary, but in severalty. 

3, The heir is liable, out of an estate taken by descent 
in fee simple, to be charged with the debts of the ancestor 
from whom it descended (^). Tliis liability has always 

attached to him in the courts of the common law, in respect 

• 

(s) Co. Litt. 12 b ; Doe w.^Mor- December, 1833), although an estate 
gan, 7 T. E. 103; 1 Prest. Eat. 420, should be limited to himsfiifhf the 
458, 459. And in like manner the same conveyance. {.Seethe Inherit- 
descent will now be broken where a anoe Act, 8 & 4 Will. 4|g e. 100, s. 5.) 
person who took by descent makes (^) See Bush by Dixon, 3 Barn, 
a conveyance (subsequent to 3 1st & Cress. 298* 

VOL. I. F F 
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of the ancestor’s special obligations^ (or, in legal langiTage, 
those accruing by specialty ) ; which consist of two kinds, 
either matters of record (such as judgments and the like(M), 
recorded in the courts of justice), or deeds^ (that is, con- 
tr^tcts imder seal) : but with a distinction as to the latter, 
between deeds in which the ancestor has boimd himself 
and his heirs eo nomine^ and those in which the heirs are 
not bound \ for to these last the liability of the heir in the 
courts of the common law does not extend, though there 
is a remedy, as we shall pi-esently see, in equity. Nor is 
he liable, whatever the kind of obligation may be, to be 
charged as of his own proper debt ; but only so far as he 
has taken, in his character of heir, an estatfe of his ances- 
tor sufRcicnt (to some extent at least) to satisfy the debt ; 
which sufficient estate is called, in law, assets^ from the 
French word assez^ enough (a:). The assets whicli descend 
to an heir, however, may consist either of legal or equita- 
ble estate ; and though equitable interests are not in 
general noticed in the common hw coiu'ts, yet in this 
case it is otherwise ; for by the Statute of Frauds (29 Cai*. 
II. c. 3), s. 10, if any cestui que trust shall die, leaving a 
trust in fee simple to descend to his heir, the trust shall 
be assets jfy descent, and the heir liable to be charged 
with the same, in the same manner as if it were an estate 
at common law. 


But though the heir was always subject to this liability 
for the specialty debts ,of Ids ancestor (to the extent at 
least of the legal estate inherited), it did not formerly 
extend to a devisees or person taking the estate of the 
dec^a^ by devise imder his will ; and therefore to pro- 
tect oi^itors from such devises as may tend to their pre- 
judice, it was provided, by statute 3 & 4 William and Mary, 
c. 14, called t]be Statute of Fraudulent Devis^js, — repealed, 



a re-enactment of this provision, by 11 Geo. IV.* 


, (#) JEfarberVn S Hep, law on the subject of the heir's lia- 
' b. bility is fully stated, 2 Saund. by 

(^r) 2 Bl* Com. 24S, 244. The Wms. 7, n. (4). 
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& IV. *c. 4^ (y), — that where a deceased person 

shall have devised any real estate, without making it sub- 
ject to the payment of his debts, his devisee shall be liabkj 
to be charged in respect of the real estate so denned, in 
the same manner as, and jointly with, the heir: anej a 
creditor bnnging an action at law for that purpose, shall 
be entitled cither to make the devisee a joint defendant 
with the heir, or to sue the devisee alone, where there is 
no heir liable. 

Still, however, the law afforded no remedy against the 
real estate of a deceased jierson (whether in the hands of 
an heir or devisee), to that large and important class of 
creditors who claim upon simple contract (or contract 
without specialty), nor to those claiming under deeds in 
wiiieh the heirs arc not expressly bound. There have 
been few defects ])erhaps in the English jurisprudence 
more calculated to excite surprise than this, or more at 
variance Avith the natural sense of justice. And it is 
satisfactoiy, therefore, to be able to add that it exists no 
longer ; for, though it has not been thought convenient to 
alter the principle of the common law in this particular, 
the claims of creditors of every class are now effectually 
secured through the medium of proceedings in equity* Yet 
the redress came late, and by a sIoav and cautious advance. 
For at first it was confined to the case where the deceased 
was a person carrying on trade within the meaning of the 
bankrupt laws; it being provided by 47 Geo. III. sess. 2, 
c. 74, and afterwards by 11 Geo. IV. & 1 Will. IV. c. 47, 
that, in a case of that description, the creditors by simple 
contract should be entitled by a suit in equity, in such 
manner as therein mentioned, to enforce payment out of 
the real estate descending on his heir, or devised by his 
will, —and not made subject to the payment of his debts. 

{y) As to these statutes, see Far- Will, 4, c. 47, has been explained 
ley V. Briant, 3 Ad. & El. 839 ; and and amended, as to certain of its 
Hunting v. Sheldrake, 9 Mee. & W. provisions, by 2 & 3 Viet c. 60, and 
256. The statute 11 Geo. 4 & 1 11 & 12 Vict.c. 87. 

F F 2 
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But now, by 3 & 4 Will. IV. c. 104, it is enacted iliore 
extensively — that when any person shall die seised of or 
entitled to any real estate, which he shall not by his will 
have made subject to the payment of his debts, such 
estate shall be considered as assets, to be administered in., 
courts of equity, for payment of his debts as well on simple 
contract as on specialty. To secure, however, a just 
priority to those who, in his lifetime, may have had the 
precaution to place their claims upon a basis of stronger 
obligation, it is further pro\dded, that, in the adminis- 
tration of assets by courts of equity under that statute, 
all creditors by specialty in which the heirs are bound, 
shall be paid the fiill amount of their deW before any 
payment is made either to creditors by simple contract, or 
to those claiming on specialties in which the heirs are not 
bound ( 2 ?). 

(«) It may however be observed, sum of money, and shall have de-n* 
that if the debtor by his will have vised the estate so charged to any 
charged his real estate with the pay- trustee or trustees for the whole of 
ment of his debts, his creditors of his estate and interest therein, and 
whatever kind will, on the general shall not have made any express 
principle observed by the Court of provision for the raising of such 
Chancery, that ** equality is equity,** debts, legacy or sum of money out 
participate iir the produce equally. of such estate f and also for the case 
(Bailey v. Ekins, 7 Ves. 319.) See where the testator, who has created 
22 & 23 Viet, c. 35, ss. 14 — 18, for such a charge, shall not have devised 
provisions to meet the case where a the hereditaments charged in such 
testator shall have charged bis real terms as that his whole estate and 
estate, or any specific portion there- interest therein shall become vested 
of, with the payment of his debts, in any trustee or trustees, 
or of any legacy or other specific 
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CHAPTER Xn. 

OF TITLE BY ESCHEAT. 


[Escheat, we may remember, was one of tlic fruits and 
consequences of feudal tenitre (a). The word itself is origin- 
ally French or Norman (i), in which language it signifies 
chance or accident ;] but with us it is applied to the case 
where the owner of an estate in fee simple dies without 
having disposed of it, and leaves no heir behind him to 
take it by descent ; so that it results back, fby a kind of 
reversion, to the original grantor or lord of the fee(c).] 
And here it is to be observed, that the [land so escheating 
aftenvards follows the seigniory, as being a fruit thereof 
Therefore, if the lord w'as entitled to the seigniory by 
purchase, the land escheated will descend to his heirs 
general ; if by descent, it will be inheritable only by such 
of his heirs as are capable of inheriting the sejgniory (c?).] 
In order to complete this title by escheat, [it is necessary 
that the lord perform an act of his own, by entering on the 
lands and tenements so escheated (e) ; on failure of w’^hich, 
or by doing any act that amounts to an implied waiver of 
his right, as by accepting rent of a stranger who usurps 
the possession, his title by escheat is barred (/). It is 

(a) Vide sup. pp. 183, 204, 214. the course is to issue a commission of 

(h) Eschet or ^chet^ formed from (see Doe o. Redfern, 12 East, 

the verb eschoir or echoirt to happen. 96). Upon an escheat for felony or 

(c) 11 Feud *86 ; Co. Litt. 13 a. treason, the lord cannot enter until 

(d) Co. Litt. 13 a. it appears that the king has had his 

(e) Formerly he might either enter year, day and waste. Hawk. b. 2, 
or sue out a writ (f escheat^ but this, c. 49, s. 9. 

with other real actions, is now abo- ( / ) Bro. Ab, tit. Acceptance, 25 ; 
lished. Where the crown is entitled, Co. Litt 268. 
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[therefore in some respect a title acquired by his own act, 
as well as by act of law. Indeed, this may also be said of 
descents themselves, in which an entry or other seisin is 
required, in order to make a complete title;] but both 
descent and escheat vest an inchoate title at least in the 
pai’ty, without the active interference of any person what- 
ever : Jind they are both properly referable, therefore, to 
the same head, of title b} act of law” (g). And though 
Blackstone has enumerated escheat as one of the modes of 
purchase, yet, as he himself observes, [the lord is more 
fi’equently considered as being vlfimKs hceres^ and therefore 
taking b}" descent in a kind of caducarj" succession (A)*] 
The law of escheat is founded upon this sin'gle principle, 
that the inheritance of land held in fee simple having 
fixiled, it [must become wrhat the feudal writers denominate 
feudum apertUin^ and must result back again to the lord of 
the fee, by whom (or by those whose estate he hath) it wtis 
given. 

Escheats are frequently divided into those propter rfe- 
fectum sanguinis^ and those propter delictum tenentis ; the 
one sort, if the tenant dies without heirs, the other if his 
blood be attainted (i)] ; and wc propose successively to ad- 
vert to both, sorts, beginning with — 

I. Escheats propter defectum sanguinis. By the law, as 
it vei^" lately stood, an escheat of this sort always took place. 
First, where the owner in fee simple of land, of which 
he had been himself the, purchaser (A), died without dis- 
posing of the same, and leaving none related by consan- 
guinity to himself, or none who was not subject to some 
disability such as prevented his becoming heir to any per- 
son whatever. 

Secotfdly, where the owner in fee simple of land which 
he had derived by descent from some person as purchaser, 
or which was descendible as if one of the owner’s ancestors 

f (^) Vide »i|p. j). 388. (0 Co. Litt 13 a, 92 b. 

*^50) % Bl Com. 245 j acc. Co. Litt {h) As to this word, vide sup. pp. 
I b. 389, 394. 
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lia<J been the purchaser ( Z), died without disposing of IIhj 
siime^ and leaving none related by consanguinity to sva'fi 
purchaser or ancestor, or none who was not subject to such 
disal)ility as just mentioned. 

But it has latterly been considered as a hardship that, 
the second case, the land should thus go over by esdieat 
to a stranger, if the last owner died leaving a person re- 
lated by consanguinity to himself, and not under such dis- 
ability as before mentioued — a possible event— because he 
may have left a })erson iallijig under that description, 
though not a relation on the side of him from Avhom the 
land had desciiiided, or was descendible (//<). It has now 
therefore been provided by 22 & 23 Viet. c. 35, s. 19 (as 
stated in the last chapter), that where tliere shall be a total 
failure of heirs of* the purchaser, or where any land shall 
be descendible as if* an ancestor had been *1110 purchasei* 
thereof, and thei’C shall be a total failure of the heirs of 
such ancestor, then, and in every such case, the land shall 
descend, and the descent shall thenceforth be traced from 
the person last entitled to the land, as if he had been the 
purchaser thereof (t?). 

The law having been thus altered, an eschcjat now takes 
place only in tJie following cases, — First, wlRu’e the person 
last entitled to land in fee simple dies without having dis- 
posed of the same, and leaving none related by consan- 
guinity either to the person (if any) fi^om wliom as ])ur- 
chaser, (or as quasi purchaser, )^he derived by descent, — or 
to himself. Secondly, where he dies without having dis- 
posed of the land, and leaving none so related who is not 
at the same time subject to such personal disability as 
befoi’e mentioned. The first of those cases requires no 
further remark. As to the second, it is to be understood 
that every person is imder such disability who is a monster j 
a bastardy or an alien. 

(/) As to this case, vide sup. p. p 51'7. 

428. («) This provisio*i is, hy sect 20, 

(m) As in Doe d. Blackburn v. incorporated with the Inheritance 
Bluckburn, 1 Moody & Robinson, Act,” as to which vide sup. p. 303. 

, ^ r p 4 
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1. [A monsteri which hath not the shape of mankipd, 
but in any part evidently bears the resemblance of the brute 
creation, hath no inheritable blood, and cannot be heir to 
any land, albeit it be brought forth in marriage; but, al- 
though it hath deformity in any part of its body, yet if it 
hath human shape, it may be heir (o). This is a very 
antient rule in tlie law of England (p), and its reason is 
too obvious and too shocking to bear a minute discussion. 
The Homan law agrees with our own in excluding such 
births from successions (y); yet accounts them, however, 
children in some respects, where the parents, or at least 
the father, could reap any advantage thereby (r), (as the 
jus trium lihetorumj and the like) ; esteeming them the 
misfortune, nither than the fault of that parent. But our 
law will not admit a birth of this kind to be such an is*sue 
as •shall entitle, the husband to be tenahtby the curtsey {s)\ 
because it is not capable of inheriting. And therefore if 
there appears no other heir than such a jirodigious birth, 
the land shall escheat to the lord.] 

2. [Bastards are incapable of being heirs.] Bastards, 
by om’ law, are such children as are not bom of laAvful 
•wedlock (^). [Such arc held to be nullius filii, tlie sons of 
nobody ; for the maxim of the law is, Qui ex damnato 
coitu vascuntur^ inter liheros non computantur (w),” B(*ing 
thus the sons of nobody, they have no blood in them, at 


(o) Co. Litt. 7 b. 

(p) Qui contra formant humahi 
generis converso more procreanturt ut 
si muHer monsirosunt vel prodigiosum 
mixa^t^nter liberos non computentur. 
PartW^^^nt cui natura aliquaniu^ 
lum addmeril vet diminueritf ni si sex 
vel tanlum quatuor digitos hahuerii, 
bene dehet inter Uheros connmierari ; 
etf si membra imtilia mit tortuosa^ 
non tdmen est partus monstrosm,^* 
Jiract. i 1, c. 6, «. 7, and 1. 5, tf. 5, 


(r) Ff. 50, 16, 135; Paul 5, sent. 
9, 8. 63. 

(tf) Co. Litt 29 b. As to curtesy^ 
vide sup. p. 269. 

(0 Bastards by our law are such 
** children as are not born either in 
“ lawful wedlock or within a com- 
^ petent time after its deterinina- 
“ lion.” — 2 Bl. Coin. 247. See fur- 
ther as to bastardy, post, bk. ni, 
c. 111. 

(a) Co. Litt. 8a; Bract 1. 1, c. 6, 
s. 7. 
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[legist no inheritable blood ; consequently none of the blood 
of the first purchaser; and therefore, if there be no other 
claimant than such illegitin^ate children, the land shall es- 
cheat to the lord (x). The civil law differs from ours in 
this point, and allows a bastard to succeed to an inherit- 
ance, if after its birth the mother was married to *the 
father (y): and also if the father had no lawful wife or 
child, then, even if the concubine was never married to 
the father, yet she and her bastai’d son n^erc admitted 
each to one-twelfth of the inheritance {z) ; and a bastard 
was likewise capable of succeeding to the whole of his 
mother’s estate, although she was never married; the 
mother being sufficiently ceitain, though the father is 
not (a). But our law, in favour of marriage, is much less 
indulgent to bastards. 

There is indeed one instance in which, our law has 
shown them some little regard ; and that is usually termed 
the case of bastard eigne md ' mulier puisne. This happens 
when a man has a bastard son, and afterwards marries the 
mother, and by her has a legitimate son, who in the lan- 
guage of the laAv is called a ynvlier^ or, as Glanvil (i), ex- 
presses it in his ljfit\n, filius mulieratus ; the woman before 
marriage bein^ concubina, and afterwards mulier. Now 
here the eldest son is bastard, or bastard eigne ; and the 
younger son is legitimate, or mulier puisne. If then the 
father dies, and the bastard eigne enters upon his land, and 
enjoys it to his death, and dies seised thereof, whereby the 
inheritance descends to his issue ; in this case the mulier 
puisne and all other heirs (though minors, married women, 
or under any incapacity whatsoever) are totally barred of 
their right (c). And this, 1. As a punishment on the mulier 
for his negligence, in not entering during the bastard! s life, 


(a;) Finch, Law, 117. 
{y) Nov. 89, c. 8. 

(«) Ibid. c. 112. 

(a) Cod. 6, 57, 5. 

(5) L. 7, c. 1. 


(f) Litt, s, 399. The rule also ap- 
plies if a man has two daughters, tho 
elder a bastard, and they both enter 
peaceably as co-par<Jeners ; Co. Litt. 
244 a. 



442 BK. II, OF EIGHTS OF PROFEETT. — FT. I. THIIS^GS REAL. 


[and evicting liiin. 2 . Because the canon .law (fo]lowj.ng 
the, civil) did allow such bastard dgni to be legitimate, on 
the subsequent marriage of his* mother : and therefore the 
laws of England (though they would not admit either the 
civil or canon law to rule the inheritances of this kingdom, 
}^t) paid such a regard to a person thus peculiarly (urciun- 
stanced, that, after the land had descended to his issue, 
they would not unravel the matter again, and suffer his 
estate to be shaken. But this indulgentje was shown to 
no other kind of bastard ; for if the mother was never 
married to tlie father, such bastard could have no colour- 
able title at all (rf). 

As bastards cannot be heirs themselves, so neither can 
they have any heirs but those of their own bodies. For 
all collateral kindred consists in being derived from the 
same common ancestor, and as a bastard has no legal 
ancestors, he can have no collateral kindred ; and conse- 
quently can have no legal heirs, but such as claim by a 
lineal descent from himself. And therefore if a bastard 
purchases land, and dies seised thereof without issue, and 
intestate, the land shall escheat to the lord of the fee (e).] 
But though the descent from a bastard is necessarily con- 
fined to his is«ue, yet he is capable of holdmg land in fee 
simple, in such sense at least that he may make an un- 
limited alienation of it, and that his alienee will take an 
estate to his heirs general (/). 

3. [Aliens also are incapable of taking by descent (< 7 ), or 

(rf) Litt, 8, 400 ; Biackstone (vol. other case in which the temporal 
ii, p, 248) here gives as an additional courts allow the maxim, that a man 
reason for the rule as to bastard shall not be bastardized after his 

that ** the law will not suffer death ; see Co. Litt, by Butler, 

“ a man to be bastardized after his 244 b, n. ( 1 ), 

“ death, who entered as heir, and (c) Bract. 1. 2, c.' 7 \ Co, Litt. 
« died seised, and so passed for 244. 

** legitimate in his lifetime/* And (/) 1 Prest, Est. 468. 
the same r^on is given in Co. Litt (^) As to the subject of alizns 

244 a. But tlft correctness of this generally, vide sup, p. 188, ct post, 
view is questionable ; for there is no bk. iv. pt, t c. n. 
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[inljeritmg (k ) ; for they are not allowcc^ to have any inhe- 
ritable blood in them ; rather indeed upon a principle of 
national or civil policy, than upon reasons strictly feudal. 
Though, if lands had been suffered to fall into thcii* hands 
who owe no allegiance to the crown of England, the design 
of introducing our feuds, the defence of the kingdom, wo\ild 
have been defeated. AVherefore, if a man leaves no other 
relations but aliens, his land shall escheat to the lord. 

As aliens cannot inherit, so far they are on a level with 
bastards ; but as they are also disabled to hold] real estate 
[by purchase (i), they are under still gi’eater disabilities. 
And, as they can neither hold by ])urchasc, nor by inherit- 
ance, it is almost superfluous to say that they can ha'vn no 
heirs, since they can have nothing for an heir to inherit ; 
but so it is expi'cssly holden (A), because they have not in 
them any inheritable blood.] « 

Therefore, if an alien be made a British subject, or cZeni- 
zen (as he is in that case more properly called), by letters 
patent from tlie ciwni, [and then purchases lands, (which 
tlie law allows such a one to do,) his son, boiB before his 
denization, shall not (according to the nile of the common 
law) inherit those lands ; but a son bom afteTOards may, 
even though his elder brother be living ; Ibr the father, 
before denization, had no iuheritjible blood to communicate 
to his eldest- son ; but by denization it acquires an here- 
ditaiy quality, which will be transmitted to his subsequent 
posterity. Yet, if he had been naturalized by act of parlia- 
ment (Z), such eldest son might then have inherited : for 

(A) Co. Litt. 8 a. By a late enact- whose father or grandfather on the 

ment, (7 & 8 Viet, c, 66, s. 8 ), a per.son father’s side were natural -born sub- 
born out of her majesty’s dominions, jects. Vide post, l>k. iv. pt i. c. ii. 

of a mother being a rtafural born sub* (i) Co. Litt. 2 b. See the last 

jectf may now inherit land, or take it note, 

by devise or purchase. This statute, (4*) Ibid,; 1 Lev. 59. 

however, does not make him in (/) An alien may now also be na- 

other respects a natural born sub- turalized for most purposes by the 

jpct; though previous statutes have certificate of a secretary of state (7 

admitted to that condition a person & 8 Viet. c. 66, s, 6)? vide post, bk. 
born out of the queen’s dominions, iv.pt. i, c. ii. 
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[naturalization can^cels all defects, and is allowed to ha^e a 
retrospective energy, which simple denization has not(7w).] 
At common law, too, aliens could not be the cltanneh of 
descent, for [Sir Edward Coke(n) holds, that if an alien 
cometh into England, and there hath issue two sons, who 
are' thereby natural bom subjects, and one of them pur- 
chases land, and dies ; yet neither of these brethren can 
be heir to the other. For the commune vmcuhm, or com- 
mon stock of their consanguinity, is the father ; and as he 
had no inheritable blood in him, he could communicate 
none to his sons; and, when the sons can by no possibility 
be heirs to the father, the one of them shall not be heir to 
the other.] And though this opinion of his was after- 
wards overruled (o), it was only on the ground that the 
descent from one brother to the other might be considered 
as immediate, fXJvH without regard to the commune vinculum: 
an exception firom tlie gen^ic^ law of inheritance, which 
we have before sho>^ to have formerly obtained (p); but 
which has been lately abolished by the Inheritance Act 
3 & 4 Will. IV. c, 106. 

The subject, however, of tracing descent through an 
alien, has been regulated since the time of Lord Coke by 
act of parliament. For [it is enacted by the statute 1 1 & 12 
Will. 3, c. d, that all persons, being natural-born subjects 
of the king, may inherit and make their titles by descent 
from any of their ancestors (lineal or collateral), althougli 
their father or mother, or other ancestor, by, from, through, 
or under whom they derive their pedigrees, were bom out 
of the king’s allegiance. But inconveniences were aftcr- 
Tiri|,|da apprehended, in case persons should thereby gain 
a future capacity to inherit, who did not exist at the death 
of the person last seised. As if Francis, the elder brother 
of John Stiles, be an alien, and Oliver the younger l>e a 
natural^rbort^ subject, upon •lohn’s death, without issue, his 

{m) Co. Liu. 129 a. 41.5; 1 Lev. 59 ; I Sid. 193. 

(n) Ibid. B fit. (p) Sup. p. 421. 

(o) Cdllingwood v. Pace, I Vent 
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[lands will descend to Oliver the younger brother ; now, if 
afterwards Francis has a child bom in England, it was 
feared that, under the statute of King William, this new- 
born child might defeat the estate of his uncle Oliver. 
Wherefore it is provided, by the pfatute 25 Geo. II. c. 39, 
that no right of inheritance shall accrae by virtue of* the 
former statute to any persons whatsoever, unless they are 
in being, and ca])able to take as heirs at the death of the 
person last seised ; with an exception however as to the 
case, where lands shall descend to the daughter of an 
alien {(f) : which descent shall be divested in favour of an 
aftcr-bom brother; or the inheritance shall be divided with 
an after-borfi sister or sisters ; according to the usual rule 
of descents by the common law (r),] 

Such is the state of the law with respect to escheats 
propter defectum sanguinis ; as to which we*shall only fur- 
ther observe, that by a recent A(it(«), another case, besides 
that which we have already noticed, is withdrawn from 
the operation of escheat, — where the land was held 
by the party deceased, under a trust or mortgage^ — it being 
provided by this (as in substance by former statutes) for 
the protection of the party beneficially interested, that 
where a trustee or mortgagee dies intestate without an heir 
(or his heir or devisee is not known), the Court of Chan- 
cery shall have power to make an order vesting the lands 
in such person and in such manner as the court shall 
direct (<). , 

II. We now arrive at the consideration of escheats 
propter delictum tenentis; those, namely, where by attainder, 
the blood of the person attainted is so corrupted as to be 
rendered no longer inheritable. 

{q) See Co. Litt. by Harg. 8 a, 11 Geo. 4 & 1 Will. 4, c. 60; 4 8e 6 

(n.); Christian’s Blackst. 874, n. Will, 4, c. 23; and 1 & 2 Viet c. 

(r) Vide sup. p. 392. 69, by which provisions of the same 

(fi) 13 & 14 Viet. c. 60 (amended kind were made, 
by 16 & 16 Viet. c. 66). This statute (0 13 & 14 ViclJ c. 60, ss. 14, 15. 
(the “Trustee Act, 1850”) repeals 
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Attainder imports that extinction of civil rights ,and 
capacities which takes place whenever a person who has 
committed treason or felony^ receives judgment of death 
or outlawry for his crime (?/); and (besides other conse- 
quences) it involves in certain cases the corruption of 
blmdy so as to prevent the descent of land (which depends, 
as we have seen, on blood or consanguinity) to the offender 
or his heirs. 

The antient law with respect to conoiption of blood 
upon attainder, and the consequent eschtiat of the offender’s 
lands and tenements to the lord of the fee, has been so 
much narrowed in its application by the recent enact- 
ments, to which we shall presently refer, a^ to liave lost 
much of its former importance. ‘As the greater part of 
its doctrines, however, are still capable of being occa- 
sionally called into action, they conlinue to deseuwe our 
attention ; and we shall here proceed to examine tliem. 

By the law, then, as it stood prior to the late alterations, 
[the blood of the tenant by the commission of any felony, 
under which denomination all treasons w^ere foimerly com- 
prised (?;), was corrupted and stained, and the original 
donation of the feud was thereby determined, it being 
always grant&l to the vassal on the implied coiulition of 
dum bene se gesserit ; upon the thorough demonstration of 
which guilt by legal attainder, the feudal covenant and 
mutual bond of fealty were held to be broken, the estate 
instantly fell back from tl\e offender to the lord of the fee, 
and the inheritable quality of his blood w as extinguished 
and blotted for ever.] 

Here, ho^^&r, [great care must be taken to distinguish 
between forfeiture of lands to the crown and this species 
of escheat to the lord, which, by reason of their similitude 
in some circumstaiices, and because the crown is veiy fre- 
quently the immediate lord of the fee, and therefore entitled 
to both, have been often confounded together*] For, in- 

t 

{») See j^rther as to attainder, (v) 3 Inst, 15; stat 25 Edw. 3, 
poet, bk. vx. e>:KXtix. st. 5, c. 2, s. 12. 
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dep^endently o£ any escheat (a;), all lands and tenements, 
to which the convicted felon had an existing title, were, 
by force of the attainder, immediately forfeited to the 
crown : in the case of treason, for ever ; in other felonies 
for a year and a day ( And so strict ^as this forfeiture, 
that by 5 & 6 Edw. VI. c. 11, s. 13, the wife oPone 
attainted of treason was even excluded of her dower (a:). 

Esclieat to the lord, therefore, operated in subordination 
to forfeiture to tlie crown ; which latter incident intervened 
in the case of treason, to intercept the escheat altogethej*; 
and in the case of other felony, to intercept it for the limited 
period that has been stated : though, after that period, the 
land still esolieated, In the case last mentioned, to the lord 
of the fee (a). Indeed, the law of forfeiture was (in the 
case of treason at least) of older date in this country than 
that of escheat ; for ’tlie former doctrine prevailed in thci 
old Saxon times (6), wdiile the latter appears to have been 
the result of the introduction of the Norman tenures (c). 
And in illustration of this, we may refer to an incident 
already noticed as attaching to gavelkind lands [(which 
seems to be the old Saxon tenure), that they arc in no case 
subject to escheat for felony, though they are liable to for- 
feiture for treo^son (rf).] 

[Hitherto we have only spoken of estates vested in the 
offender, at the time of his oflence or attainder. And here 
the law of forfeiture stopped; but the law of esclieat pur- 
sued the matter still further. For the blood of the tenant 


(;r) 2 Inst. C4 ; 1 Salk. 86. 

(^) See 3 Inst. 47 ; 3 Inst. 37 ; 
Abbrev, Placit. 317 a; atat 17 
Edw. 2, St. 1, c. 16; Bullock v. 
Dodds» 2 Barn. & Aid* 268 ; Doe v* 
Pritchard, 6 & Adol. 765 ; Rexlr* 

Bridger, 1 Mee. & W. 145 ; Syinonds 
V. Blake, 4 Dowl. 263. And as to 
forfeiture in treason and felony, see 
further, post, bk. vi. c. xxiii. 

(«) It was otherwise, however, on 


attainder for other felony. ( 1 Edw. 6, 
c. 12, s, 17.) As to dower, vide sup. 
p. 272. 

(a) Wright’s Ten. 120 j 2 Bl. Com. 
252 ; 4 Bl. Com. 386. 

(5) Wilkins’s Leges Anglo-Sax. 
LI. Alfred, c. 4 ; LI. Canut, 54. 

(c) 2 Bl. Com. 252. 

{d) See atat. 17 Edw. 4, stat. 1, 
C.16. ^ 
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[beiiig utterly coriupted and extinguished, it followed, ],Uot 
only that all that he then had should escheat from him, 
[but also that he should be incapable of inheriting any 
thing for the future. This may further illustrate the dis- 
tinction between, forfeiture and escheat. If, therefore, a 
father were seised in fee, and the son committed treason 
and was attainted, and then the father died, here the land 
would escheat to the lord ; because the son, by the cor- 
ruption of his blood, was incapable to be heir, and there 
could be no other heir dui'ing his life ; but nothing would 
be forfeited to the king, for the son never had any interest 
in the lands to forfeit (e). In this case the escheat operated, 
and not the forfeiture ; but in the following instance the 
forfeiture worked, and not the escheat. As wliere a new 
felony w^as created by act of parliament, and it was pro- 
vided (as wafl frequently the case) that it should not ex- 
tend to conniption of blood; here the lands of the felon 
would not escheat to the lord, but yet the profits of them 
would be forfeited to the king for a year and a day and so 
long after as the offender lived (/). 

There was yet a further consequence of the corruption 
and extinction of hereditary blood, which w^as this, that 
the person attainted would not only be incapable himself 
of inheriting, or transmitting his own property by heirship ; 
but would also obstruct the descent of lands or tenements 
to his posterity, in all cases where they were obliged to 
derive their title through him from any remoter ancestor. 
The channel which conveyed the hereditaiy blood fi'om his 
ancestors to liim, was not only exhausted for the present, 
but totally dammed up and rendered impervious for the 
future. This was a refinement upon the antient law of 
fends ; which allowed that the grandson might be heir to 
his grandfather, though the soft in the intermediate genera- 
tion was guilty of felony {g)* But by the law of England, 
a man’s Mood was so unmrsally corrupted by attainder, 

(<f) X3o. LUt 13 a. (^) Van Leeuven, in 2 Feud. 31. 

3 Inst 47. 
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[that his sons could neither inherit to him nor to any other 
ancestors, at least on the part of their attainted father (/t). 

This comiption of blood could not be absolutely re- 
moved but by authority of parliament. The king might 
excuse the public punishment of an offender ; but could 
not abolish the private right, which had accrued, or might 
accrue, to individuals as a consequence of the criminal’s 
attainder. Tic might remit a forfeiture, in which the in- 
terest of the crown is alone concerned ; but he could not 
wipe away the corruption of blood ; for therein a third 
person had an interest, the lord who claimed by escheat. 
If, therefore, a man had a son, and was attainted, and after- 
wards pardoned by the king, this son could never inherit 
to his father, or father’s ancestors ; . because his paternal 
blood, being once thoroughly corrupted by his father’s at- 
tainder, must continue so ; but if the son had been born 
after the pardon, he might inherit ; because by the pardon 
the father was made a new man, and might convey new 
inheritable blood to his after-bom children (i). 

Herein there was, however, a difference between aliens 
and persons attainted. Of aliens, who could never by any 
possibility be heirs, the law took no notice ; and therefore 
we have seen, that an alien elder brother woidfl not impede 
the descent to a natural-bom younger brother. But in 
attainders it was otherwise ; for if a man had issue a son, 
and was attainted, and afterwards pardoned, and then had 
issue a second son, and died ; here the corniption of blood 
was not removed from the eldest, and therefore he could 
not be heir; neither could the youngest be heir, for he had 
an elder brother living, of whom the law took notice, as 
he once had a possibility of being heir; and therefore the 
yoimger brother would not inherit, but the land would 
escheat to thfe lord : though; had the elder died without 
issue in the life of the father, the younger son bom after 
the pardon might well have inherited, for he had no cor- 

% 

(f) Co. Litt, S92a. 

a o 


(;*) Co. Litt 391 b. 
VOL. I. 
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[ruption of blood (k)* So, a man had issue two sons, 
and the elder in the lifetime of the fether had issue, and 
then was attainted and executed, and afterwards the father 
died, the lands of the fether would not descend to the 
younger son ; for the issue of the elder, which had once a 
possibility to inherit, would impede the descent to the 
younger, and the land would escheat to the lord (i).] 
[Upon the whole it appears, that a person attainted was 
neither allowed to retain his former estate, nor to inherit 
any ftiture one ; nor to transmit any inlieritance to his issue, 
either immediately from himself, or mediately through him- 
self from any remoter ancestor : for his inheritable blood, 
which is necessaiy either to hold, to take, or to transmit 
any feudal property, was blotted out, corrupted, and extin- 
guished for ever ; the consequence of which is, that estates 
thus impeded in their descent, resulted back and escheated 
to the lord.] 

But the doctrine of corruption of blood, arising as it did 
from feudal principles, and perhaps extending further than 
even those principles would warrant, was in n^odem times 
always looked upon as a peculiar hardship, at least as re- 
garded the family of the offender. [And therefore in most 
(if not all)^6f the new felonies created by parliament since 
the reign of Henry the eighth, it was declared that they 
should not extend to any corruption of blood (»i).] And 
now at length by the statutes 54 Geo. III. c. 145, 3 & 4 
Will. IV* c, 106, and 13 & 14 Viet. c. 60 (»), the same 
spirit has been infused (subject to some wholesome excep- 
tions) into the general law of the realm ; and whatever 
savoured of inhumanity or harshness under the antient sys- 

(*) Co. Iiitt. 8 a. other than the offender himself; but 

(f) Dyer, 48 a. ' this provision was repealed by 39 

(»») By 7 Anne, c.2l (the opera- * Oeo. 3, c. 93. 
tion, rtf whioh was postponed by 37 («) The laet^mentioned statute , 

^ a* it was enaetedi that repeals 4 & 3 Will 4, c. 23, which 
ahser death of the Pretender and contained proviaions of the same 
his sons, iS attainder for treason kind, 
should operate to the prejudice of 
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tern effectually- removed. Fdr by tlie Act of Geo. III. it 

is provided that no attainder for felony, except for treason 

or murder^ shall extend to the disinheriting of any person, 

nor to the prejudice of the right or title of any person or 

persons other than the right or title of the offender, du^g 

his natural life only ; and that it shall be lawful to every 

person to whom the right or interest of any lands, tene- 

ments, or hereditaments, after the death of such oftender, 

should or might have appertained if no such attainder 

had been, to enter into the same”(o). By the Inheritance 

Act, that when the person, fi-om whom the descent of 

any land is to be traced, shall have had any relation, 

who having been attainted shall have died before such 

descent shall have taken place ; then such attainder 

shall not prevent any person fix)m inheriting such land 

“ who would have been capable of inheriting the same by 

tracing his descent through such relation, if he had not 

been attainted, imless such land shall have escheated 

in consequence of such attainder before 1st January, 

1834” (p). And by the Trustee Act, 1850, that no 

lands, stock, or chose in action, vested in any person 

upon any trusty or by way of mortgage^ or any profits 

thereof, shall escheat or be forfeited to her viriajesty, her 

heirs or successors, or to any corporation, lord or lady 

of the manor, or other person, by reason of the attainder 

or conviction, for any offence of such trustee or mort- 

gagee ; but shall remain in su^ih trustee or moifgagee, 

or survive to his or her co*trustee, or descend or vest in 

“ his or her representative, as if no such attainder or con— 

viction had taken place This provision, however, 

has no application to any beneficial interest which the 

trustee or mortgagee may have in the property so vested 
• ■*' 

(o) 54 Geo. 3, c. 145. empowered to appoint a fresh trus- 

(p) 8 & 4 Will. 4, c, 106, s. 10. tee in place of one who hai been 
{q) 13 & 14 Viet c. 60, ss. 46, 47 ; convicted of felony, (1^ & 16 Viet. 

and see 18 8c 19 Viet. c. 91, s. 10. c. 55, s. 8.) 

The Court of Chancery is, however, 

* G o 2 
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in him^ such interest being made recoverable in the same 
manner as if the Act had not been passed. 

In conclusion of the chapter we may remark, that even 
where an escheat has actually taken place, its consequences 
are now frequently remitted, where the crown is the party 
entitled to take the benefit. For by modem acts of par- 
liament, in all cases where a title has accrued to the crown 
by escheat for want of heirs, or by reason of any for- 
feiture, the sovereign is empowered, (notwithstanding the 
statute (r) which has restrained the alienation of the royal 
demesnes in general to leases for thirty-one years,) to make 
grants to any person or persons, for the purpose of restoring 
the land to the family of the former owner; or carrying 
into effect any grant, conveyance', or devise of it, that he 

may have intended to make (5). 

* * 

(r) 1 Anne, stat. 1 , c. Y, 8. Sea & 12 ; 47 Geo. 3, Ress. 2, c. 24 ; 59 

48 Geo. 3, c. 73, 8. 3. Geo. 3, 0 . 94 ; 6 Geo. 4, c. 17* 

(s) See 39 & 40 Oeo* 3, c. 8^,1 
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CHAPTER XIII. 

OP TITLE BY OCCUPANCY. 


[Oc CUPANOY is the taking possession of those things wliich 
before belonged to nobody. This, as we have seen (a), is 
t he true ground and foundation of all property ; or of holding 
those things in severalty, which by the law of nature, im- 
tpialihed by that of speiety, were common to all mankind. 
But when once it was agreed that everything capable of 
ownership should liave an owner, natural reason sug- 
gested, that he who could first declare his intention of 
appropriating anytlung to his own use, and in conse- 
qTjence of such intention actually took it into possession, 
should thereby gain the absolute property of it ; according 
to that rule of the law of nations, recognizeij by the laws 
of Rome (J), ykod nullim est, id ratione naturali occupanti 
conceditur. 

This right of occupancy, so far as it concerns real pro- 
perty (for of personal chattels we do not in this place 
speak), hath been confined by the laws of England within 
a very narrow compass, and was extended only to a singlo 
instance ; namely, where a man was tenant pur autre vw, 
or had an estate granted to himself only (without men- 
tioning his heirs) for the life of another man, and died] 
without alienation, [during the life of ceitai que vie, or 
him by whose life it was holden: in this case, he that 
could first enter on the land might lawfully retain the pos- 


(a) Vido Bup p. 15f», 


(i) Ff ♦I, l.*3. 
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[seSKon so long as cestui que vie lived, by right of ocpu- 
jwinoy (c). 

This seems to have been recurring to first principles, 
and calling in the law of nature to ascertain the property of 
the land, when left without a.legal owner. For it did not 
revert to the grantor, though it formerly was supposed so 
to do (d) ; for he had^rted with all his interest so long as 
cestui que vie lived : it did not escheat to the lord of the fee, 
for all escheats must be of the absolute entire fee, and not 
of any particular estate carved out of it, much less of so 
minute a remnant as this ; it did not belong to the grantee, 
for he was dead ; it did not descend to his heirs, for there 
were no words of inheritance in the grant ; nol could it vest 
in his executors, for no executors could succeed to a free- 
hold. Belonging therefore to nobody, like the heereditas 
jacens of the Homans, the law left it open to be seized and 
appropriated by the first person that could enter upon it 
during the life of cestui que vie, under the name of an occu- 
pant.] But if [the estate' pur autre vie had been granted 
to a man and his heirs during the life of cestui que viV,] and 
the grantee died without alienation, and wliile the life for 
which he held continued, there could not be a title by com- 
mon occupatfcy, but the heir would succeed^ and was called 
a special occupant (c). And so the law continues to this 
day, in the absence of any alienation during the life of the 
grantee or any devise by him, (for such an estate as we 
shall presently see is now devisable) ; — ^tlie heir succeeding, 
according td the doctrine most commonly received, in 


(c) Co. Litt. 41 b. Aa to title by 
occupancy, see Geary e. Bearcroft^ 
Carter, 5^ ; Veuglian, IW. 

(rf) Bract. L ^ e* I 4, tr. 3, c. 

0* 8. 4; Flet h q. e. 3 ; L 5, c. 

ft. 15. . 

<e) A» ta ihe cme where an estate 
par Wrs m is granted to a man and 
ftidmittlfttrators, and 


assigns, and the right in which 
the executor, in that case takes, 
see Westfaling v, Westfaltng, 8 Atk. 
460 j Williams o. Jekyl, 2 Ves. sen. 
688} Ripley a. Wajerworth, 7 Ves. 
428 j Fitzroy Howard, 8 Russ, 230. 
As to the grant of such estate to a 
man and his heirs/* see Carpenter, 
V. Hunsmure, 8 £11. & Bl. 91 8. 
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virt^ue of a special exclusive right (by the tenns of the 
original grant) to enter upon and occupy the land during 
the residue of the estate granted; for as there is no estate 
of inheritance, he cannot, properly speaking, take by 
descent. But by other authorities, the heir (though termed 
a special occupant) does in reality take by descent ; and 
his estate, though not a fee, is a d^illendible freehold (/). 

An estate pur autre, vie may be granted, not only to a 
man and his heirs, but to a man and the heirs of his body ; 
and this is termed a quasi entail; the interest so granted 
not being properly an estate tail, for the statute De donis 
applies only where the subject of the entail is an estate of 
inheritance (ff ) ; but yet so far in the nature of an estate 
tail, that it will go to the heir of the body as special 
occupant during the life of cestui que vie; in the same 
manner as an estate of inheritance would descend, if 
limited to the grantee and the heirs of his body. And 
such estate may be also granted with a remainder thereon 
during the life of cestui que vie : but the alienation of the 
quasi tenant in tail will bar not only his issue but those 
ill remainder ; and the alienation for that purpose (unlike 
that of an estate tail properly so called) may be effected 
by any method of conveyance inter vivos (A). 

The title of common occupancy in an estate pur autre vie^ 
is now in effect annihilated by successive provisions of the 
legislature. For by the statute of frauds 29 Car. II. c. 3, 
14 Geo. II. c. 20, and 7 WiU. IV, & 1 Viet. c. 26, such 
an estate (except, as it would seem, in the c#e of a (juasi 
entail) is rendered devisable by will (i) ; and vdien no dis- 


(/) See Vaughan, 201 j Doe v. 
Martin, 2 W*. Bl. 1150 ; Doe v. Lux- 
ton, 6 T. R. 291 ; Bearpatkv. Hut- 
chinson, 7 Bing. 188. 

(g) Co. Litt. by Harg. 20 a, n. (5). 
{h) See 3 P. Wms. 265, n. (5 ed.) ; 
Norton v. Frecker, 1 Atk. 524 ; 
Grey tJ. Mannock, 2 Eden, 339; 


Doe V. Luxton, 6 T. K. 289 ; 
Campbell Sands, 1 Sch. & Lef, 
294 ; Dillon v, Dillon, 2 Ball & B. 
77 ; Hopkins v. Ramadge, 1 Batty, 
365. 

(I) It seems not to have been de- 
visable previously (1 Powell, Dev. 
34). As to the effect df 29 Car. 2, c. 
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position of it has fceisn made by the deceased owner, jtnd 
there is no special occupant, it is placed, on the death of 
the owner, on the same footing with his personal estate. 
The statute last mentioned, after repealing the former pro- 
visions, except as to the estates pur autre vie of persons 
dying before 1st January, 1838 (/), provides (in terms 
somewhat more extci^jlll^c than the prior enactments), that 
an estate pur autre vicy of whatever tenure (tw), and whether 
it be a corporeal or incorporeal hereditament, may be de- 
vised by last will and testament ; and that if no disposition 
by will be made of an estafiC pur autre vie of a freehold 
nature, it shall be chargeable in the hands of the heir (if 
it comes to him by reason of special occupancy) as assets 
by descent («), as in the case of freehold land in fee 
simple: and in case there shall be no special occupant 
of any estate pur autre viCy it shall go to the executor or 
administrator of the party tl^t liad the estate by virtue of 
the grant; and, in every case where it comes to the hands 
of such ]>ersonal representative, shall be assets in his hands; 
to be applied and distributed in the same manner as per- 
sonal estate (w). 

It is only in an estate pur autre vie (as already re- 
marked), thgl our law affords any example of the acqui- 
sition of land by occupancy. It is difficult at least to put 
any other instance wherein there is not some owner of the 
land appointed by the law (o). [In the case of a sole 
corporation, as a parsot\ of a church, when he dies or 
resigns, thdftgh there is no actual omicr of the land till 
a successor be appointed, yet there is a legal, potential 
ownership subsisting in contemplation of law ; and when 
the successor is appointed, his appointment shall have a 


3, B. 1% see Doe d. ij, Eobimon, 
S k €re»a 206 $ Doe d* Lew» 
tf, a Moo* k W, 662 ; see 
Co* Dittl by Hari?. (b), ti* (* )* 

Will *4 & 1 Viet. c. 20, Bt. 2, 


(i») The earlier statutes did not 
apply to copyholds, Zouch v. Forse, 
•7 East, 186. 

(k) As to assets, vide sup. p.434. 
(a) 2 Bl. Com. p. 261. 
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[retrospect and relation backwards^ its to entitle him to 
all the |)rofits from the instant that the vacancy commenced. 
And in all other instances, when the tenant dies intestate, 
and no other owner of the elands is to be found in the 
common course of descent, there the law vests an owner- 
ship in the crown, or in the stibordinate lord of the fee^ by 
escheat. |||^ 

So also in some cases, where the laws of other nations 
give a right by occupancy, as in lands newly created, bj 
the rising of an island in the sea or in a river, or by the 
alluvion or dereliction of the waters; in these instances the 
law of England assigns them an immediate owner.] Thus, 
[in case a new island rise in the sea^ though the civil law 
gives it to the first occupant (p), yet ours gives it to the 
sovereign (y). And as to lands gained from the sea, either 
by alluvion^ by the washing up of sand and earth, so as in 
time to make terra firma ; or by dereliction^ as wdien the 
sea shrinks back below the usual water-mark ;] in these 
cases the law is held to be, that if this gain be by little 
and little, by small and imperceptible degrees, it shall go 
to the owner of the land immediately behind, for de minimis 
non curat lex* But if the filluvion or dereliction be sudden 
and considerable, in this case it belongs dejwrp communi to 
the crowm; for the soil, when the sea flowed over it, was 
prima facie the crown’s property (r), and therefore ought 
to remain so, though no longer covered by the sea (5). 


( ;>) Inst 2, 22. 

{q) Hale* deJure iUam, 17 ; Callis 
of Sewers, 45, 2nd edit. The trea- 
tise* deJure Maris, was published by 
Mr. Hargrave, and has been gene- 
rally received as a work of Lord Hale » 
but doubt is thyown on this j)oint in 
a learned argument of Mr. Serjeant 
Merewether, in Attorney- General e. 
Mayor, &c. of London, before the 
Court of Chancery. 

(r) Hale, ubi sup. p. 14 ; see 
Blundell V, Cattcrall, 5 13. & Aid. 


268. ^ 

(ff) 2 Bl. Com. 262; Hale, ubi 
sup.; 2 Roll. Ab. 170; Dyer, 326; 
Callis, 51, 53; and see Rex v. Lord 
Harhorough, 3 Barn. & Cress. 91 ; 
5 Bing. 163 ; Soratton v. Brown, 4 
Barn. & Cress. 505. It is to be 
observed^ however, that in Hale 
(pp. 12, 17), it is laid down that the 
king may grant a manor <ium littore 
marts to a subject, and that tlte shore 
(that is, the space between the ordi- 
nary high and low water-mark*) will 
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And upon the same principle, a sudden innundatlon fi;om 
the sea will not deprive the former owner of the land sub- 
merged, of his right (^); though, on the other hand, it has 
been decided, that where the sea gains upon the land by 
gradual advance, (the crown being the owner between high 
and low; water-mark, )^e crown becomes also^he owne^* 
of the land newly cowl^ with water (u). It is said too 
by Bracton, [that if an island rise in the middle of a river ^ 
it belongs, in common, to those who have lands on each 
side thereof; but if it be nearer to one bank than the other, 
it belongs only to him who is proprietor of the nearest 
shore (:r),] Yet [this seems only to be reasonable where 
the soil of the river is equally divided between the owners 
of the opposite shores ; for if the whole soil is tlie freehold 
*of any one man, — as it usually is whenever a several fishery 
is claimed (y)?‘~thcre it seems just (and so is the constant 
practice) that the eyotts or little islands, arising in any 
part of the river, shall be the property of him who owneth 
the piscary and the soil] It is fiirthor laid dowm in our 
books, that [if a river running between two loinlships, by 
degrees gains upon the one, and thereby leaves the other 
dry ; the owner who loses his ground thus imperceptibly 
has no remedy :] but if the course of the river be changed 
by a sudden and violent flood, or other hasty means, his 
land will not be lost {z), [And this law of alluvions and 
derelictions, with regard to rivers, is nearly the same in 
the imperial law (a), fi*oni whence indeed those our deter- 
minations seem to have been drawn and adopted; bnt 
we ourselves, as idanders, have applied them to marine 
increases.] 

pass ; atid it would acem that after (x) Bract lib. 2, c. 2. 

«uch a grant a tuddoi^ increase of (y) Smith v. Kemp, Salk. 637. 

land by alluvion or dereliction, («} Callis, 51,2nd*edit. In Black- 

witbi;n theae limits, must belong to stone (vol. ii, p. 262) the statement 

the gl^tee. on this subject is, that ** he shall 

4e Jers, &c., pp. 16, **have what the river has left in any 

* ^ ** other place i ” but this seems not 

Itf!) In re Hull and Selby Eailway, to be supported by the authorities. 

Mee. & W. 327. " {«) 2 Inst. 1, 20, 21, 22, 23, 24. 
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CHAPTER XIY. 

OF TITLE BY FORFIBCURE. 


[Forfeiture is a punishment annexed by law to some 
illegal act, or negligence, in the owner of lands, tenements, 
or hereditaments, whereby he loses all his interest therein, 
and they go to the party injured as a recompense for the 
wrong which either he alone, or the public together with 
himself, hath sustained.] 

Lands may be forfeited by various means; Some of which 
it will not be convenient to discuss in this place, as they are 
incidental only to subjects of a more general description, 
belonging to other divisions of the work. But there are 
three kinds of forfeiture which require a distinct and sepa- 
i*ate consideration, and to which the present chapter will 
consequently be devoted. The first of tliem accrues by 
alienation in moitmain ; the second, by Jtc wrongful 
alienation of particular tenants ; the third, by wrongfid 
disclaimer. 

1. [Alienation in mortmain ^ in mortuA manu^ is an alien- 
ation of lands or tenements to any corporation (a), — sole or 
aggregate, ecclesiastical or tem|(oraI. But these purchases 
having been chiefly made by religious houses, in conse- 
quence whereof the lands became perpetually inherent in 
one dead hand,” this hath occasioned the general appel- 
lation of mortmain to be applied to such alienations ; and 
the religious houses themselves to be principally ocm- 
sidered in forming the statutes of mortmain : in deducing 

the histoiy of which statutes, it will be matter of curiosity 

# 

(a) Co. Litt, 2 b. As to corporations, vide sup, pp, 562, 866, 870; 
post, bk. IV. pt. in. c. t. ^ 
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[to observe the ^at address and subtle contrivance of , the 
ecclesiastics in eluding from time to time the laws in being, 
and the zeal with wliich successive parliaments have pur- 
sued them through all their finesses ; how new remedies 
were still the parents of new evasions ; till the legislature 
at fast, though with difficulty, obtained a decisiijp victory.] 
By the common a corporation is as capable of 
purchasing lands as an individual (i);— subject to this 
distinction, that persons corporate take the fee to hold to 
their successorsy instead of their heirs. Yet [it was always, 
and is still, necessary for corporations to have a licence in 
mortmain from the croum, to enable them to] become the 
holders of [lands (c); for as the king is the ultimate lord of 
every fee, he ought not, unless by his own consent, to lose 
his privilege of escheats and other feudal profits, by the 
vesting of lands in tenants that can never be attainted or 
die. And such licences of mortmain seem to have been 
necessary among the Saxons, above sixty years before the 
Norman conquest (rf). But besides this general licence 
from the king, as lord paramount of the kingdom, it was 
also requisite, whenever there was a mesne or intermcj^iate 
lord between the king and the alienor, to obtain his licence 
also (upon t^e same feudal principles), for the alienation of 
the specific land. And if no such licence was obtained, 
the king or other lord might Respectively enter on the 
lands so aliened in mortmain, as a forfeiture.] Yet [sucli 
were the influence mi ingenuity of the clergy, that, not- 
withstanding this flmdauHmtal principle, we find that the 
largest and most considerable dotations of religious houses] 
without licence, [liappened within less than two centuries 
after the Ccmquest.] But, when these [began to grow 

* 

(&) Caie of Sutton's tS[o»pltal, 10 authority, whether before Magna 
Litt 2 b. Charta, any restraint was put by 

B. 221. It should be the common law upon alienations 
however, as to the ahti- in mortmain ; see Ilallani’s Middle 
bf the ^noiple, that a doubt Ages, vol. ii. p. 321, 7th edit. 
ipTe^ed by a writer of great (d) Selden, Jan. Angl* 1. 2, s* 45. 
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[numerous, it. was observed that the fetldal services, or- 
daiVied for the defence of the kingdom, were every day 
visibly withdrawn ; and that the lords were curtailed of 
the fruits of their seigniories, — their escheats, wardships, 
reliefs, and the like. And therefore in order to prevent 
this (eh it was ordered by the second of King Henry* the 
third’s gr<iat charters (/), and aft^|fwards by that printed 
in our common statute books, that all such gifts should be 
void, and the land forfeited to the lord of the fee ( 5 ^). 

But as this prohibition extended only to religious houses^ 
bishops and other sole corporations were not included 
therein ; and the aggregate ecclesiastical bodies — who, Sir 
Edward Coke observes (A), in this were to be commended, 
that they ever had of their council the best learned men 
that they could get — found many means to creep out of 
this statute, by buj ing in lands that were hplden of them- 
selves as lords of the fee, and thereby evading the for- 
feiture; or by taking long leases for j^ears, which first 
vintroduced those extensive terms, for a thousand or more 
years, which became so frequent in conveyances. This 
produced the statute De religiosisj 7 Edw. I. which 
provided, that no person^ religious or other whatsoever, 
shoidd buy, or sell, or receive under pretence of a gift or 
a term of years or any other title whatsoever^; nor should 


(e) Black&tone (voL ii. p. ^9) 
enumerates, as another of the mis- 
cbiefls, the prevention of which was 
designed, **that the circulation of 
'Manded property from man to 
*^man began to stagnate/* Lord 
Coke, however, in 2 Inst* 75, lays it 
down (in conformity with the lan- 
guage of the statute De 
that the cause* of the law were two, 
VIZ. that the services for defence of 
the realm were withdrawn, and that 
the lords lost tlioir escheats and the 
like I (and see Co. Litt, 2 b.) Though 
the holding of lauds in mortmain 


naturally tended to restrain aliena- 
tion, this does not appear to have 
formed one of the reasons on which 
^he policy of the law of mortmain 
was originally founded. 

(/) A.D. 1217, c. 43, edit. Oxon. 
(g) Mag. Chart. (9 Hen. 3, c.33.) 
It is laid down by Lord Coke that 
the prohibition extended as well to 
the case where the religious house 
kept the land so conveyed, as Where 
they gme iU back to hold of them- 
selves I (2 Inst 74). 

{h) 2 Inst. 75. t 
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[by anysrfc or ingenuity appl*o})riate to lunisclf any lands 
or tenements in mortmain ; upon pain that the immedfiate 
lord of the fee, or, on his default for one year, the lords 
paramount, and, in default of all of them, the king, might 
enter thereon as a forfeiture. 

This seemed to be a sufficient security against all alien- 
ations in mortmain ; but as these statutes extended only 
to gifts and conveyances between the parties, the religious 
houses now began to set up a fictitious title to the land 
which it was intended they should have, and to bring an 
action to recover it against the tenant, who by fraud and 
collusion, made no defence ; and thereby judgment was 
given for the religious house, which then recovered the 
land by sentence of law upon a supposed prior title. And 
thus they had the honour of inventing those fictitious 
adjudications of right which afterwards became the gi‘eat 
assurance of the kingdom, under the name ol' common re^ 
cover ies (i). But upon this the statute of Westminster the 
Second (13 Edw. I. c. 32) enacted, that in such cases a 
jury shall try the true right of the demandants or plaintiffs 
to the land ; and if the religious house or eorj)oration be 
found to ha<ye it, they shall still recover seisin : otherwise 
it shall be foricited to the immediate lord of .the fee, or else 
to the next lord, and finally to the king, upon the imme- 
diate or other lord’s default. And the like provision was 
made by tbe succeeding chaptei*tA)> in case the tenants set 
up crosses upon their lands (the badges of knights templars 
and hospitallers) in order to protect them from the feudal 
demands of their lords, by virtue of the privileges of those 
reli^ous and miUtaiy orders. So careful indeed was this 
provident prince to prevent any future evasions, that when 
the statute of Quia emptores (18 Edw. I.) abolished all 
subinfeudations, and gave liberty for all men* to alienate 
their lands to be holden of their next immediate lord(i), 

(I) Vide sup. p.255 ; post, bk. n. (k) 13 6dw. 1, c. S3, 

pt* I. c. XIX ; S EeevesU Hist. Eng. (0 2 Inst. 501. 
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[a proviso inserted that this should not ,S(ttend to 
authorize any kind of alienation in mortmain (/>?). And 
when afterwards the method of obtaining tlie king’s 
licence by writ of arf damnum^ was recognized (w) [by 
27 Edw. I, (stat. 2), it was further provided by statute 
34 Edw. I. (stat. 3) that no such licence should* be 
effectual without the consent of the mesne or intermediate 
lords. 

Yet still it was found difficult to set bounds to ecclesias- 
tical ingenuity ; for Avhen they were driven out of all their 
former holds, they devised a new method of conveyance, 
by which tlie lands were granted, not to themselves di- 
I'ectly, l)ut to nominal feoffees to the use of the religious 
houses ; thus distinguishing between the possession and the 
usey and receiving the actual profits, while the seisin of the 
lands remained in the nominal feoffee ; wl^o was held by 
tlie courts of equity (then under the direction of the clergy) 

. to be bound in conscience to account to his cestui que use 
Vor the rents and emoluments of the estate. And it is to 
these inventions that our practisers are indebted for the 
introduction of “ uses and trusts,” the foimdation of modem 
conveyancing (o). But unfortunately for the inventors them- 
selves, they did not long enjoy the advantag® of their new 
device ; for the statute 15 Rich. II. c. 5, enjfcts, that the 
lands which had been so purchased to uses should be 
amortised by licence ft'otli the crown, or else be sold to 
private persons; and that for the future, uses shall be 
subject to the statutes of mortmain, and forfeitable like 
the lands themselves. And whereas the statutes had been 
eluded by purchasing large tracts of land, adjoining to 
churches, and consecrating them by the name of church- 
yards, such subtle imagination is also declared to be within 
• 

(m) 18 Edw. 1, c. 3. ceeding as a thing ** accustomed.*' 

(») The expression of Blackstone As to the nature of the writ ad qaod 
(vol, ii. p. 271) is, “marked out," damnum, see Reeves's Hist, Eng. 
but it has been justly observed, that Law, voL ii, p. 230. ^ 
the statute itself mentions the pro- (o) Vide sup. p. 360, 
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[the coi^ass of the statutes of mortmain., And civil or 

lay corporations, as well as ecclesiastical, are also decldrecl 
to bo within the mischief, and of course within the remedy 
provided.] 

The policy of these statutes prohibitory of alienation in 
mortmain, was afterwards considered as fit to be extended, 
also, to the case where lands, though not conveyed to cor- 
porate bodies, were gh cn on trust for parish churches, or 
other institutions, erected and made of devotion — ^for 
the trustees to earry such uses into effec't being generally 
numerous, and the land Indonging, on the decease of each 
tnistee, to the survivo) s, these gifts ojierated like gifts in 
mortmain, properly so called, to the diminution of de-^ 
scents, with their attendant feudal perquisites ; and, for the 
same reason, to that of escheats ip). It was consequentl y 
declared by the statute 23 Henry VTII. c. 10, that all 
fiiture grants of lands for any of tlie ])urposc8 aforesaid, if 
granted for any longer term than twenty years, should be 
void (y). , 

As to the prohibition, however, to aliene to bodies cor- 
porate, it is to be observed, that [during aU this time it 
was in the po^^er of the crown, by granting a licence of 
mortmain, taremit the forfeiture, so far as related to its 
own rights; h.nd to enable any spiritual or other corporation 
to purchase and hold any lands or tenements in perpetuitj^ ; 
which prerogative is declared and confirmed by the statute 


( p) See the preamble of 23 Hen. 
8, c* 30, and the argument in Por- 
ter’s ease (1 Rop. 23 b.) The pro- 
tection of the feudal rights, however, 
waa probably not the only object 
As the age became enlightened ” 
(remarks an useful writer), gifts 
of this kind were viewed with a 
** less I^VDurable eye. These senti- 
ments, eoncpittng with the designs 
of the enterprising prince upon the 
*^lllrone, contributed towards the 


** general attack which was soon 

afterwards made on one branch of 
^*8uoh institutiobs ” (those erected 
for devotion), “the religious houses •’ 
—Reeves's Hist. Eng. Law, vol. iv. 
p. 237. 

iq) On the subject* of superstitious 
uses, see also 1 Edw. 6, c. 14 ; Bac. 
Ah. Char. Us. (D.) ; Porter’s case, 
1 Rep. 22 b ; Adams and Lambert’s 
case, 4 Rep. 104; Da Costa o. De 
Pas, Arnbl. 228, 
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[18 Edw. 3, c. 3. But as doubts were i^bncelved 

at tlie time of tbc devolution how far such licence was 
•' valid (r), — since the king had no power to dis[)ense with 
the statutes of mortmain by a clause of noyt obstante {s)^ 
iwlrndi was the usual course, though it seems to have been 
unnecessaiy (0? — and as, by the gradual declension^ of 
mesne seigniories through the long operation of the statute 
of' Quia einptorcs^ the rights of immediate lords were re- 
duced to a vei’v small com] )ass, — it was therefore provided 
by tile statute 7 & 8 Will. III. c. 37, that the crown for 
the future, at its own discretion, may grant licences to 
^aliene or take in mortmain, of wdiomsoever the tenements 
may be holden («)•] 

Nor is this the only rehixation that has taken place in 
the law of mortmain ; [for after the dissolution of monas- 
teries under Henry the eighth, though the policy of the 
^ next p() 2 )ish successor afiec'.ted to grant a security to the 
vuossessors of al)bey lands, yi)t, in order to regain so mu(h 
(Vtliern as either the zeal or timidity of their owuens might 
induce them to part witli, the statutes of mortinain w^ercj 
suspended for twenty years, by the statute 1 & 2 Ph. & M. 
c. 8; and during ihat time any lands or tenements were 
allowed to be, granted to any sjiiritual eoiporallon, wdthont 
any licence whatsoever.] And long afterwards, under tlu^ 
influence of much moi’e commendable view s, it was enacted 
by 17 Car. II, c. 3 (a:), and by many subsequent Acts — 
among wdiicli may be pariicularized 43 Geo. HI. c. 108, 
55 Geo. III. c. 147, 3 & 4 Viet. c. 60, 6 & 7 Viet. c. 37, 
s. 22, 17 & 18 Viet. c. 84, and 19 & 20 Viet, c. 104, s. 23— 
that augmentations of poor Ih ings may be lUiide in such 
manner as therein provided, free from the restrictions of 
tlie statutes of mortmain ; and upon the same principle, 

t * 

(r) 2 Hawk. P. C. 8P1 ; see Co. stone, vol. ii. p. 273, n. (2); and see 
. Litt. by liarg. 99 a, n. (1). Co. Litt. by llarg. 99 a, n. (1), 

(0 Sut. 1 W. & M. stat. 2, c. 2. {x) By 1 & 2 Viet, c. 106, s. 15, 

(/) Co. Litt. 99 a. the statute of 17 Car. 2, c. 3, was 

(tt) Since this statute *Uhe writ of repealed in toto ; but jt is revived, 
nd quod dtmmm seems no longer so far as this subject is concerned, 
“ necessary.’' — Coleridge’s Black* by 6 & 7 Viet. c. 37, s. 25. 

VOL. 1. 11 n 
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provisions have been likewise made relaxxBg the laws of 
mortmain, in fa\ our of the governors of Queen Anne’s 
bounty (y); and grants of land arc permitted to be made 
to corporate bodies, for several purposes, and particularly 
for such as arc connected with the education of the poor, 
and with charities in geneml( 2 ^). 

[It has also been held («), that the statute 23 Hen. 
VIII. before mentioned did not extend to any thing but 
superstitious uses:] and that therefore a man may give 
lands notwithstanding that statute, for the maintenance of 
a school, or the sustenam^e of j)our ])eo]>lc, or any other 
charttahle\is(i^(b), [But as it was apprehended ^‘from 
recent experience,” that ])ersons on their death-beds might 
make large and improvident” dispositions even for tlies(' 
good purposes,] to the disherison of their lawdtil heirs (c) ; 
it was therefore enacted by the statutt 9 Geo. II. e. 36 (r/), 
that no lands or hereditaments, or money to be laid out in 
the purchase thereof, shall be given or conveyed, or anvy 
ways chai’ged or incumbered, in trust for, of for the benem 
of .any charitahle uses whatsoever, unless by deed(e), exe- 


(y) 2 & 3 Anil. c. 1 1. As to Queen 
Anne’s bounty, vide post, vol. u. p. 
554. ' * 

{%) Among the enactments in re- 
laxation of the law of mortmain are 
4 &; 5 Viet. c. i8; 7 & 8 Viet. c. 37, 
as to sites for schools, &c. ; 16 & 17 
Viet, c, 137, s. 27, and 18 & 19 
Viet. c. 124, s. 41, as to land required 
for a house, tkc,, for the purposes of 
any charity; 17 & 18 Viet, c, 112, 
as to sites for institutions to pro- 
mote literature, &c. ; 22 Viet, c. 27, 
ss. 1, 2, as to sites for recreation 
grounds, &c. There is also a pro- 
vision in the 25 & 26 Viet. c. Cl, 
s. 9, enabling highway hoards, con- 
stitiitcMl under that Act, to take 
lands without licence. And in 25 
8? 26 Vict.V 89, s. 18, enabling 
^^f^panies, witii the object of ac- 
reglsiere ! under that 


Act, to hold lands. As to sucii 
registered companies formed for 
other objects, see sect. 21, 

(«) Porter’s case, I Hep. 24. 

(5) As to charitable uses, see also 
43 FJiz. c. 4 ; 52 Geo. 3, c. 101 ; 
Bac. Ab. Char. Us. 

(c) As to the objects of the Act, 
see the remarks is Attorney-General 
V. .Stewart, 2 Meiiv. 161 ; Doe v» 
Uloyd, 5 Bing. N. C, 741. 

(d) This is often, though without 
much propiiety, called “the Mort- 
main Act“ 

(e) Under 9 Gep. 2, c. 36, such 
deed was required also to be in- 
dented ^ but by 24 & 25 Viet. c. 9, 
8. 1, it need now neither be indented 
nor purport to be indented ; and in 
the case of assurances of land of 
copyhold and customary tenure, no 
deed is required. 
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cuted in the presence of two witnesses, twelve calendnr 
months before the ^eath of the donor, and enrolled in tlu* 
Court of Chancery, witliin six calendar months afh^.r its 
execution (/), and unless such gift be made to take effect 
immediately, and be w^itliout power of revocation, or otlier 
clause or covenant for the bfiiicfit of the donor, or thos<i 
claiming under him (g). But by 24 & 25 Viet. c. 9, 
(amended hy 25 & 26 Viet. c. 17,) this last restriction is 
so far qualified that there may now be, in any deed or 
assurance for charitable uses made after the 17th May, 
1861, such clause or covenant, if it consist of a grant or 
reservation of a nominal rent, or of mines, minerals or eas(i- 
ments; or of provisions as to buildings, roads, and the 
like, for the better enjoyment as ^vell of the property 
granted as of adjacent property; or as to re-entry on 
breach of such covenant, or other stipulation of the like 
nature, — provided that tlie donor shall, in such cases, re- 
^ serv'c for his representatives the same benefits as for him- 

Vif. 

Where any conveyance is made contrary to the provi- 
sions of 9 Geo. II. c. 36, not only is the charitable use 
inoperative, but the conveyance itself is void to all intents 
and purposes {Jt). Its provisions, however, Sro su})ject to 
partial exception in the case of stock in the public funds 
to be laid out in the purchase of lands, tenements or 
hereditaments, on charitable uses ; as to which, instead of 
a deed, executed tw'elve months before the donor’s death, 
it is required that the transfer in the bank books should 
be made six calendar months at least before his deatli.^ 
There is also an exception, in the case of conveyances to 
charitable uses byway of bon&jide pmchase, and where a 

(/) By 25 & 26 Viet. c. IZ* past for public recreation or play-^ound^ 
deeds, otherwise valid, but not There is also a provision (23 21* 

liitherto enrolled, may be protected Viet, c, 134, s. 3) protecting certain 
by enrolling them previously to the Roman Catholic charities not enrolled 
17th May, 1864. at the date of that Act 

(g) See, howev^, 22 Viet, c, 27* (A) Doe v. Wrighft, 2 Bartt. & 

as to land conveyed to trustees Aid. 710. 

• II II 2 
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full valuable consideration is paid down tbe time, or 
is rcserv^ed by wnj of annual payment; for sucb purcliasci^ 
will h6 valid, notwithstanding the death of the vendor 
within twelve months after the execution of the deed (i). 
The universities of Cambridge and Oxford, their eolleg(\'^, 
antf the scholars on the foundations of Eton, Winchester, 
and "V\''estminster, are also entirely exempted from tlie 
operation of the Acts ( j). 


2, Alienations by particular tenants, when they con- 
veyed by a common law conveyance, sucli as feoffment, 
fine, or recovery, a greater estate than the law enlitlgd 
them to make, were, at common law, forfeitures to the 
person in immediate i^mainder or reversion (/e). As if 
tenant for his owm life aliened by feoffinent for the life of 
another, or in tail or in fee ; — these being estates whicdi 
either must or may last longer than his own, the creating 
them was not only beyond his poww, and inconsistent with y 
the nature of his interest, but wtis also a foVfeitnre of his 
own particular estate, to him in remainder or reversion, 
who was entitled to enter immediately Eor w^hich the 
reason seems to be, that the tenant, by thus taking upon 
himself to assert a more extensive riglit than he derive *d 
from the lord of the fee, violated the feudal compact 
(which bound him to fidelity), and consequently no longer 


(t) As to this exception, see 9 
Geo. 4, c. 65. 

{j) The Brltkh MvHum is also 
exemptcdi by 5 Geo. 4, o. 39, from 
tho o}ieration of 9 Geo. 2, c. 36* 

(Ar) Co. Litt, 251 f vide sup. pp. 
322, 330. According to Blackstone, 
(vol, ii. p. 274,) the forfeiture ac- 
“ crues when tine alienations are 
greater than the law entitle® them 
** to make, atvd divert ikt 
^ or rmnionP which is also the 
expression of Lord Coke.^ fCo. Litt. 


251 a.) But where the reversion or 
remainder is in the crown, it is not 
divested^ and yet a forfeiture equally 
accrued. (Co. Litt. 251 b.) So the 
levying of a fine in fee, by the par- 
ticular tenant, of a thing lying m 
grant, used to work a forfeiture ; and 
yet it did not divest the remairidor 
or reversion; ibid. Xnd see Podger’s 
casct 9 Hep. 1 06 b. 

(^) Blackstone (vol. ii. p. 274) 
cites Litt. s. 415. 
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deserved to retain its benefit (/w). He had therefore by his 
own act determined, and put an entire end to, his own ori- 
ginal interest ; and, on such determination, the next taker 
was entitled to enter regularly, as in his remaijuler or rever- 
sion (w). The same law which is thus laid down with regard 
to tenants for life, held also with respect to lessees' and 
other tenants of mere chattel interests; but if tenant in 
tail aliened in fee, this was no immediate forfeitiu’e to 
the remainder-man, but a mere discontinuance, as it was 
called (o), of the estate-tail, which the issue might after- 
wards avoid by one of the class of actions called real; or, 
after tlie abolition of real actions, simply by entry (p): 
[for he in remainder or reversion hath only a very remote 
and barely possible interest therein, until the issue in tail 
is extinct.] This kind of forfeiture, viz. by alienation 
contrary to law, differed materially, it is to be observed, 
from forfeiture by breach of condition in deed, to which 
we had occasion to refer in a former chapter (y); for in 
that case the^eversioner is in as of his former seisin ; and 
consequently not only the estate of the tenant himself, but 
all interests derived out of it (even though dei'ivcd before 
the forfeiture) are defeated (r) : but in case of such for- 
feitures by particular tenants, all legal esftites by them 
before created, (as if tenant for twenty years granted a. 
lease for fifteen,) and aft charges by them lawfully made 


(w) Vide sup. pp. 181, 304 j et 
Gilb. Ten. 38, 39, where, after ob- 
serving that if the vassal renounced 
the feud this was always a cause of 
forfeiture by the old feudal law, the 
learned author proceeds to remark, 
that ** if the tenant for life makes 
“ a feoffment, or levies a fine, it is 
“ palpably contrary to his^ oath of 
fidelity to the reversioner, and 
** therefore that is a plain renuncia- 
tion of the feud.” 

(n) See Bl. Com. vol. ii. p. 274. 
(c?) Co. Litt. 328 a; 2 Inst. 335 ; 
Co. Litt. by Butlor, 333 a, n.^l). 


(p) A discontinuance formerly took 
away the right of entry, and put the 
issue, and those in reversion and re- 
mainder, to the necessity of bringi ng, 
areal action. (Litt ss. 595, 59d, 597 ; 
Doe a. Finch, 1 Nev. & M. 130.) But 
now, by the 39th sect, of the 3 & 4 
Will 4, c. 27, (abolishing most of 
the real actions,) it is enacted that 
no discontinuance shall lake away 
any right of entry. 

(^) Vide sup* p* 307. 

(r) Gilb. Ten. 200; Dy. 844 a; 
4 Rep. 24 a ; Co. Litl 234 a ; 1 Rol 
Ab, 474. 
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on tlie land, were good and available in la#^ The whole 
subject, however, of forfeiture by alienation has now lost 
much of its former importance, in consequence of changes 
in the state of the law relative to the chief conveyances 
by which this doctrine of the common law was brought 
into* operation ; \iz. the abolition of fines and recoveries 
by 3 & 4 Will. IV. c. 74, and the provision of 8 & 9 Viet, 
c. 106, s. 4, formerly noticed, ‘^that a feoffment made after 
1st of October, 1845, shall not have any tortious ope- 
ration (^),” 

3. Analogous [both in its nature and its consequences, 
to an illegal aKenation by the particular tenant, is the civil 
crime of disclaimer : as where a tenant, who holds of any 
lord, neglects to render him the due services, and, upon an 
action brought to recover them, disclaims to hold of his 
lord. Which disclaimer of tenure, in any court of record, 
is a forfeiture of the lands to the lord (/), upon reasons 
most apparently feudal. And so likewise, if, in any court 
of record, the particular tenant does any act w^hich amoimts 
to a virtual disclaimer,] — as if, being tenant for life, he 
claims a fee (m), — such behaviour amoimts to a forfeiture 
of his partic|^r estate. 

And in reference, as it would seem, to the general prin* 
ciple on which both this head of forfeitime and the last are 
founded, (viz. the obligation of fealty due from the tenant 
to the reversioner,) it has been held that where a tenant 
for term of years deserted the premises, and afterwards 
''delivered up the possession of them, with the lease, to a 
third party, who claimed by title paramount to the land- 
lord, with intent to assist that party in setting up the 
adverse title; the termot forfeited, under those circum- 
stances, his own estate for years (x). 

(«) Vide aup. p. 321 
it) Fineh, 270, 271. 

(«) Ca 251 b. 


(ar) Doe rf. Ellerbtook v. Fiynn, 4 
Tyrw. 610. See Doe d. Graves v. 
Wells, 10 Ad. & El 427. 
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CHAPTER XV. 

OF TITLE BY ALIENATION IN GENERAL. 


The most usual title to real estates is that of alienation or 
conveyance (a) : [under which may be comprised any me- 
thod wherein estates arc voluntarily resigned by one man, 
and accepted by another ; wdiether tliat be effected by sale, 
gift, marriage settlement, devise, or other transmission of 
property by the mutual consent of the parties. 

This means of taking estates by alienation is not of 
equal antiquity in the law of England, with that of taking 
them by descent. For we may remember that, by the 
feudal law, a pure and genuine fend could not ))e transfeired 
from one feudatory to another, without the consent of the 
lord(i): lest thereby a feeble or suspicious tenant might 
have been substituted and imposed upon hmi to perform 
the feudal services, instead of one on wdiosc •abilities and 
fidelity he could depend,] And as the feudatory [could 
not alieno it in his lifetime, so neither could he by will 
defeat the succession, by devising his feud to another 
family ; nor even alter the comrse of it, by imposing parti- 
cular limitations, or prescribing an unusual path of descojak—^ 
Nor could he ali^e the estate, even with tlie consent of 
the lord, unless he had also obtained the consent of his 
owm next apparent or presumptive heir(c). And therefore 
it was usuahin very antient feoffments, to express that the 

(a) As to title by alienation, see Vide sup. p. 183. 

Co. Litt. 118 bj and for the early (c) Co. Litt. 94 j AVright, Ten* 
state of the law as to the power of ni9. ^ 

alienation, Wild’s case, 6 Hep. 17. 
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[alienation was made by consent of the heirs^ of the feoffor: 
or sometimes for the heir apparent himself to join with' the 
feoffor in the grant (d). And, on the other hand, as the ] 
^ feudal obligation was looked uno n tQ> recinroc aL the 
* lord coiJd not aliene or transfer liis seigniory without the 
consent of his vassal : for it was esteemed unreasonable to 
subject a feudatory to a new superior, with whom he might 
have a deadly enmity, without his owm approbation ; or 
even to transfer his fealty, without his being thoroughly 
apprised of it, that he might know with certainty to w horn 
his renders and services were due; and be able to distinguish 
a lawful distress for rent, from a hostile seizing of his cattle 
by the lord of a neighbouring clan(c). This consent of 
the vassal was expressed by what w as called attorning 
or professing to become the tenant of the new lord(5f); 
which doctrine of attornment was afterwards extended to 
all lessees for life or years,] between wiiom and the lessor 
there still exists (as wc have seen) the feudal relation of / 
lord and tenant (A). [For if one bought an estate with 


Madox, FormuL Angl. Nos. 
316, 319, 437. 

(e) Gilb. Ten. 83. 

(/) The saint doctrine and the 
same denomination prevailed in Bre- 
tagne — ** possessiones in Jurisdiction* 
alihus non aliter apprehendi posset 
quam per attoumances et avirances, ut 
loqui solent; cum vasalius, ejuraio 
prioi is domini obsequio et fide^ se 
sacramentOf novo item domino atqui* 
obslringehat ; idquejusm meto* 
ris,” — D'Argentre, Antiej. Consuet. 
BHt. apud Dufiresne, i. 819, 820. 

(g) As to attornment, see Co. 
Liu. 309a — 325 a; Hamsv. Booker, 
4 Bing. 99 j Birch ». Wright, 1 T. 
E. 378 } Doe t>. Boulter, 6 Ad. 8c 
El. 676 ; and the learned note to 
Brown w Storey, I Man. 8); G. 128. 

(6) Vide sj^p, pp. 262, 302. It is 
^0 he observed,; however, that the 


attornment of the particular tenant 
was as neceS^sary upon the grant of 
a remainder^ as a reversion / and yet 
there is no feudal tenure between 
the particular tenant and the re- 
mainder-man. The reasons assigned 
for this are, 1st, that the remainder- 
man came in by the feudal feoffment, 
and therefore the remainder would 
not pass without the utmost noto- 
riety; and this was by attornment 
coram paribus^ to which such noto- 
riety was attributed, that the feudal 
feoffment could not be altered with- 
out it; 2nd, because the action of 
waste, and the right of forfeiture 
of tenant for life, accrued to him in 
remainder ; and therefore, the tenant 
for life being to some purposes at- 
tendant on the remainder- man, it 
was fft that he should attorU to his 
grant— Gilb.*‘Ten. 90, 91. 
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[any lease for.Kfe or years standing out thereon^ and the 
lessee or tenant refused to attorn to the purchaser, and to 
become his tenant, the grant or contract was in most cases 
void, or at least incomjdete (i) ; which was also an addi- 
tional clog upon alienations* 

But by degrees this feudal severity is worn off ; and. tjx- 
pericnce hath shown that property best answers the pur- 
poses of civil life, especially in commercial countries, when 
its transfer and circulation are totally free and unrestrained. 
The road was cleared, in the first place, by a law of King 
Henry the first, -which allowed a man to sell and dispose 
of lamls which he himself had purchased ; for OA er these 
he was thought to have a more tixtensive power, than over 
%vhat had been transmitted to him in a course of descent 
from his ancestors (k ) ; a doctrine which is countenanced 
by the feudal constitHtions themselves (/) : ljut he w^as not 
allowed to sell the .whole of liis own acquirements, so as 
totally to disinherit his children, any more than he was at 
liberty to aliene his patenial estate (m). Afterwards a man 
seems to have been at liberty to ])art with all his own 
acquisitions, if he had previously purchased to liirn and his 
assigns by name* ; but if his assigns -were not specified in 
the purchase deed, he was not empowered iio aliene (n ) ; 
and also he might part with one-fourth of th5 inheritance 
of his ancestors, without the consent of his heir (o). By 
the great charter of Henry the third (p),] no alienation was 
permitted of any part of the land, [unless sufficient was 
left to answer the services due to the superior lord; which 
sufficiency was probably interpreted to be one-half-dfiMju, 

(«) Litt § 551. riij tunc quidem hoc ei licet; sed non 

(k) Emptiones vel acquisitioncs totam queetumf quia non potest filium 
snas det cut magis velit* Terrani autem , swm haredem exharedare” — Glanv. 
qnamei parente^ dederunty non mittat 1. 7, c. 1. 

extra cognationem smaw/*— W ilkins, (ff) Mirr. c, I, s. 3. This is also 
Leg. Anglo-Sax, LL. Hen. 1, c. 70. borrowed from the feudal law. (Feud. 
(/) Feud. 1. 2, t. 39. 1. 2, t. 48.) 

{m) ** Si questum tantuni habverit (a) Mirr. ibid* * 

isy qni partem terra sua donare volac^ (/>) 9 Hen. 3, c. 32. 
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[moiety of the land(y). But these restrictions wci*e, in 
general, retaored by the statute of Quia emptores (r) ; 
wliereby all persons, except the king’s tenants in capite, 
were left at liberty to aliene all or any part of their lands at 
their own discretion {$):'] subject only to the provision that 
all 'conveyances of the fee should be to hold of the chief 
lord, and not of the grantor {t). [And even these tenants 
in capite were by the statute 1 Edw. Ill, c. 12, permitted 
to aliene on paying a fine to the king(^). lij the tem- 
porary statutes 7 Hen. VII. c. 3, and 3 Hen. VIII. c. 4, 
all persons attending the king in his wars were allowed to 
aliene their lands without licence, and were relieved from 
other feudal burdens. And, lastly, these very ^fines for 
alienations were, in all cases of freehold teniire/^entircly 
abolished by the statute 12 Car. II. c. 24.] The resti*aint 
of devising lai\ds by will, (except in <some cases by parti- 
cular custom,) after being partially taken off by the statute 
of wills, 32 Hen. VIII. c. 1, was at length totally removed, 
on the abolition of military tenures by the statute of Charles 
just mentioned. [The doctrine of attornments continued 
later than any of the rest, and became^extremely trouble- 
some, though many methods were invented to evade 
them (w) ; till at last tliey were by statute 4 & 5 Anne, c. 
16, made nh longer necessary to complete the grant or 
conveyance; nor shall, by statute 11 Geo. II. c. 19, the 
d-ttomment of any tenant affect the possession of any lands; 
unless made with consent of the landlord ; or to a mort- 
gagee after the mortgage is forfeited ; or by direction of a 
-ewrt of justice] 

The result of these several relaxations has at length been 
the complete disengagement of the realty from all the, feudal 

(q) DalrytKiple of ?euds, 95; 2 " Statute of of which here- 

Bl p. 101. ' after,) **iu all ca8e« in which they 

(r) 18 Edw. 1, c. 1. '* applied, made attcmiments unne- 

(«) Vide sup. p. 204. "cessary.*^ — Coleridge’s Blackstone, 

(0 2 lnst.«67. vol. ii. p. 290, n. (3). 

(«) "The Statute of Uses and the 
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restraintia on alienation; — so that it may be laid down as 
a general maxim^ subject to very few exceptions, that all 
estates in land are now freely transferable, unless granted 
, under express stipulation to the contrary. And even such 
stipulations are in some instances inefficacious to the end 
designed. Thus if there be a conveyance in fee simple, 
with condition prohibiting the grantee and his heirs, or the 
grantee himself, from all alienation, the condition is merely 
void (x) : and a similar proviso annexed to an estate taxi, 
will not prevent the tenant from making a valid convey-' 
ancc in fee simple, in such method as the law has prescribed 
for that purpose (y). Estates at will, or at sufferance^ 
however, ^are^ for reasons obvicaisly ix^sulting from tlieir 
nature and constitution, not assignable. And besides 
these, there were, at the common law, some other interests 
which, generally speaking, were incapable of transfer. F or 
a man who had been ousted of the possession of his land 
by the wrongful act of a stranger, so as to retain a right 
of entry only, could not in general convey that right to 
another, [lest pretended titles might be granted to gi’cat 
men, whereby justi#® might be trodden down and the weak 
oppi’cssed (z).] And the same law was established with 

(x) Co. Litt, 222 b, 223 a. which we shall hav^ occasion to say 

(y) Ibid. 22S bj Mary Porting- more hereafter. It is to conditions 

ton’s case, 10 Rep. 33. Such a con- restraining tenants in tail from alien- 
dition, however, if annexed to a ation, that the term ‘‘perpetuity" 
lease for years, is binding. (Co. Litt. seems to have been first applied. — 
223 bj Roe o. Galliers, 2 T. R. 133.) (See Third Real Property Report, 

The reason assigned in Co. Litt for p. 30.) As to the validity or inva- 

the invalidity of a condition restrain- lidity of provisions restrictive .of 
ing a tenant in fee simple or fee tail alienation in other cases, — a subject 
from any alienation whatever, is the which would lead to too lengthy a 
repugnancy of such a restriction to discussion for this place, — see Roe 
the nature of the gift A condition, r. Galliers, uhi sup*; Warev. Cann, 
however, restraining him and his 10 Barn. Be Cress. 433 ; Brandon v, 
heirs from alienation, is also opposed Robinson, 18 Ves. 433 ; Jackson v. 
to that policy of the law whidi will Hobhouse, 2 Mer. 483} Scarborough 
not suffer any attempt to create a o. Borman, 1 Beav. 34 ; see also 

perpetuity^ that is, to confine pro- 19 & 20 Viet, c. 120, s. 37 

perty in a given course of devolu- («) 2 Bl. Com. 290. • 
tion in perpetuum ; — a subject on 
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respect to a contingent interest ( J) ; as to whicli, however, 
this further doctrine obtained, that though not gen(?rally 
transferable at law, yet the assignment of it for a valuable 
consideration was considered as effectual in a court of 
equity (c). But by 7 Will. IV. & 1 Viet. c. 26, s. 3, 
both a right of entry and a contingent interest were made 
capable of passing by devise. And now by 8 85 9 Viet, 
c. 106, s. 6 , these interests may also pass by deed; —it 
being provided, that after the 1 st October, 1845, a#&n- 
tingent, an executory, and a future interest, and a possi- 
bility coupled with an interest, in any tenements or here- 
ditaments of any tenure, whether the object of the gift or 
limitation of such interefist or possibility be or be not 
cert.ained ; and also a right of entn^^, whether immediate or 
futoe, and whether vested or contingent, in or upoii any 
tenements or, hereditaments in England, of any tonuHl5(c?), 
may be disposed of by deed ; with a saving, however,' 
as to the regular modes of alienation of the interests of 
tenants in tail and married women, — which are still to be 
observed. 

Having made these remarks on the<riibject of alienation 
in general, we shall now proceed to inquire, first, [who may 
aliene, and <0 whom ; and then, more largely, how a man 
may aliene,* or the several modes of conveyance.] 


1 , [Who may aliene, and to whom : or, in other words, 
who is capable of conveying and who of purchasing,] the 
latter term being of course here used, not in its popular but 
Jts technical sense (c). [And herein we must consider 
rather the incapacity than capacity of the several parties ; 


(d) See Forrester 0 . Goodright, 8 
East, i 0oe e. Tomkinson, 2 M. 
& Sel. 170 . As to the binding of a 
contingent interest utoppel^ see 
GoodtiUe t>. Morse, 3 T. R. 371 ; 
J)oi^% Martin, 3 Barn, & Gress. 327 ; 
Cbristmas t. Oliver, 10 Bam. fit 
Cress. l81j Rigbt e* Bucknell, 2 


Barn. & Adel. 278; and the autho- 
rities mentioned, post, 488, n. {d). 

(c) 1 Prest Est.*^89 ; 1 Fonb, Tr. 
ftq. 21», 214. 

As to assigning a right of 
entry under this section, see Hunt, 
V* Remnant, 9 Exch. 635. 

(<?) Vide sup. p. 389, 
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[for all persons. are primd facie capable both of conveying 
and purchasing, unless the law has laid them under any 
particular disabilities.] 

Until the late mitigation of the law of attainder, all 
persons attainted of treason or felony, though capable of 
purchase, were disabled to Ao/rf, as a^^ainst the crown aifd 
the lord (/) ; [the lands so purchased, if after the attainder, 
being subject to immediate forfeiture ; if before, to escheat 
as^ell as forfeiture, according to the nature of the 
crime (^).] They were also incapable of conveying ^ as 
against the croAvn and the lord : and tliat from the time of 
the offence committed, provided that attainder followed ; 
fcr such convjeyance by them might tend to defeat the 
king of his forfeiture, or the lord of his escheat (A). But 
as regards the present state of the law^, these positions wdll 
now fequire qualification, being materially aflectcd by the 
recent statutes, to wdiich we had occasion to refer in our 
chapter on Title by Escheat (i). 

In like manner [corporations religious or others, 
may purchase lands; yet unless they have a licence to 
hold in mortmai^,4iiey cannot retain such purchase, but 
it shall be forfeited to the lord of the fee (?),] As to their 
power of alienation, it was Ibnnerly more extfjnsive than 
at present. For, at the common law, corporations in 
general might make estates at their pleasure, of any lands 
and tenements that they held in their cor][)orate right {m ) ; 
and though, as to ecclesiastical corporations sole, this 
power was somewhat restrained by the necessity of oTbtain- 
ing the confirmation of certain other parties to make 
alienation binding on their successors (as, for example, in 
the case of a bishop, the confirmation of the dean and 

(/) Bullock v» Doddfi, 2 B. & Aid. lord. (Doe w.Pritchard, 5 B. & Adol. 
275. • * ^ 782.) 

{g) Co. Litt. 2 b. (0 Vide sup. p. 446, 

(Ji) Co. Litt. 42 b. But it seems (*) Vide sup. p. 362. 
that such conveyances would bind (/) See however the exceptions 
all persons except the king and the noticed sup.pp. 464—467. 

(w) 2 Bl. Com. 318. 
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chapter) ; yet by the statute of 32 Heu*. VIII. c. 28, 
which is still in force as far as this point is concerned (o), 
even this restraint was removed as regards leases for not 
more than twenty-one years or three lives, granted by cor- 
porations sole who are seised in fee in right of their 
churches (among whtoi however parsons and vicars are 
not included) ; for it is provided, that such leases, though 
made without such concurrence as above mentioned, shall 
be binding on successors, if made in other respects in ^ch 
form and under such conditions as the statute requires. 
But it was afterwards thought right, with a view to the 
protection of successors, to introduce enactments restric- 
tive of ecclesiastical and some other aliqnatic^s; and 
therefore by 1 Eliz. c. 19, those made by archbidiH>ps or 
bishops, and by 13 Eliz. c. 10 — explained and enfoili!^ by 
14 Eliz. c. H, s. 14, 18 Eliz. c. 11, and 43 Eliz, c. 29(p)— 
those made by colleges, cathedrals, liospitals, parsons dr 
vicars, or other holders of spiritual livings, are void if 
they exceed the term of twenty-one years or three lives 
from the making, or are not in such form and under such 
conditions as in those cases respectm%T required (y). On 
the other hand, however, there are paificular objects, in 
favour of which these restrictions have been to a great ex- 
tent rekxeii ; and of the statutes passed with this view, 
an account will be found in a subsequent chapter of this 
work (r). The powers of alienation belonging at com- 
mon law to corporations, have also been restrained in 
the case of such Imj corporations as are called municipal 
incorporated towns),— which are disaUed by 5 & 6 
Will. IV. c, 76, s. 94, from selling or mortgaging any 

(o) This sutute, which applied Eliz. c. 6; 80 Eliz. c. 8; 1 Jac. I, 
to other caaea also, baa Wen repealed c, 8 ; 21 Jae. 1, c. 1. 
gener^ly by 10 & 20 Viet. c. 120, (^) Aa to the fo*^ and conditions 

gfUS. ' But the repeal ia subject to Squired, vide post, bk. iv. pt. ii. c. 
eke^ptbn so for as relates to leasee iii., where the law as to ecclesiaati- 
hy ]^sona having eatatee la right of cal alienations is more fully stated, 
their churehea* (r) Vide post, ubi sup. 

ip) See also 13 Eliz. c» 20$ IS 
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lands, tenontefits, or hereditaments ( 5 ), (and in general also 
Irorh demising them for any term exceeding thirty-one 
years,) except in pursuance of some agreement entered 
into by the body corporate before 5th June, 1835. But 
by the same Act, and by 6 & 7 Will, IV. c. 104, s. 2, it 
is provided, that any disposition oi%uch lands, tenements, 
or hereditaments may nevertheless be made by the appro- 
bation of the lords of the treasury, or any three of them ; 
and on such terms as they may think lit to a])prove(^). 
And as to lay corporations aggregate, when not colleges 
or hospitals — for when tliey arc, they fall within the restric- 
tions of the statutes of Elizabeth just mentioned (?/) — they 


(a) & 3 Will. 4, c. 69, s. 3, 

also, corporations were 

restrniiied from selling lands, &c. to 
defrJiy the expenses of parlij^meritary 
elections. 

(t) See also 4 A 5 Viet. c. 38, 
s. 6 ; 5 & 0 Viet. c. 98 ; 8 & 9 Viet, 
c. 56 ; 12 8: 13 Viet. c. 49 j 14 & 15 
A'iet. c. 24; 15 & 16 Viet. c. 49; 
23 Viet. c. 16, enabling rnumcipal 
corporations to mort|S§Plticir lands ; 
and all corporations and persons 
under disability, to sell and convey 
land to be used for borough prisons 
or court bouses, or for sites of scbools 
for the poor, &c., or to charge land§ 
with the expenses of improvements 
by way of drainage. And as to the 
sale, by municipal corporations, of 
their church patronage, see 5 & 6 
Will. 4, c. 76, s. 139 ; 6 & 7 Will. 4, 
c. 77, s. 26 ; c. 104, s. 3 ; 1 & 2 Viet, 
c. 31. As to grants by them (if sea- 
ports) of sires for Sailors* Homes, 
17 & 18 Viet. c. 104, s. 546; and 
by any niunid!pal cor^poration, for 
])ublic recreation or play-grounds, 
22 Viet. c. 27, s. 3. 

(tt) That is, subject to the relaxa- 
tions above mentioned— as to which 
it will be convenient to refer, here, to 
the particular case of the Universities 


of Oxford and Cambridge and their 
colleges, and the colleges of Win- 
chester and Eton. These have been 
recently placed under additional re- 
gulations which nfVich relax and alter 
their posittori with regard to the 
power of alienation by lease or other- 
wise. (See 19 & 20 Viet, c, 88; 
21 & 22 Viet. c. 44; 22 & 23 Vict. 
c. 19, c. 34; 23 & 21 Vict. c, 5.0.) 
And it deserves remark, that, though 
one of the statutes of Elizabeth, (18 
Eliz. c. 6,) contair^ another restric- 
tion with respect the colleges in 
these universities, besides what is 
common to all colleges and hospitals, 
and one much eulogised by Black- 
stone for its foresight and penetra- 
tion, as having prevented the loss 
which would otherwise have arisen 
from the deterioration in the 
of coin, —viz., that one- third of the 
old rent should for the future be 
always reserved in wheat or malt, — 
this method seems likely to be 
henceforward discontinued; as in 
the leases which these colleges may 
now grant, under the powers re- 
cently bestowed on them by 21 & 22 
Vict. c. 44, this proviyon of 18 Eliz. 
c. 6, has been dispensed with. (See 
21 & 22 Vict. c. 44, s. IJO.) 

H H 8 ^ 
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have a right, as they had at common law, to 'afiene freely 
their lands of iiiLeritance (w\ * 

The convcyaTices of idiots and insane persons (except 
dwng a lucid interval) arc also, generally speaking, 
void (x). The feoffments however of insane persons are 
said not to be absoluti^ void but voidable only (y), OAving 
to the solemnity of livery witli Avhich they are accompa- 
nied ; — the practical difference betAveen a void and a void- 
able transaction being chiefly tliis, that the foimer is a 
mere nullity, ajjd therefore incapable of confirmation, but 
the latter may be either avoided or confirmed ex post 
facto (z). And it is also held, that, though the feoffment of 
a non compos may during his life be aA^oided by the party 
legally authorized to act for him ; or, after his death, by 
his heir, or any other person interested {a ) ; yet it cannot 
be avoided by the non compos himself, on the ground 
his OAvn past insanity; there being a maxim in the law, in 
regard to transactions merely A oidable, that no man shall 
be alloAA^cd to stultify himself (i), that is, to plead his oavu 
unsoundness of mind in a court of justice. liut this is a 
maxim which has no ai)plication Avher^'ii^ transaction (as 
is generally the case Avith the conveyances of idiots or 
lunatics), is absolutely void (c). . 8ucli being the state of 


(w) Colchester v. Low ten, 1 Ves, 
& B. 226, 

(jf) Thompson v. Leach, Comb. 
468. As to idiots and insane per- 
sons, vide post, bk, u, pt, ii. c, v. ; 

c. II.; hk. iv. pt. i, c. vi.; 
bk. IV. pt. III. ; bk, VI. c. II. c. xxv. 
(y) Thompson Leach, ubi sup, 
2 Bl. Oom. 293. See also 
WbeJpdale’s case, 3 Rep. 119 j 2 
Inst 483; Moor, 43. 

(«) 2 Bl. Com. 292. 

(h) Ibi4; Beverley’S me, 4 Rep, 
1 23 b ; Stroud v. Marshall, Cro. ElU. 
398 i Sugd. IJow. 39^, 2nd edit. 

(c) 2 Bl. Com. 291 ; Yates i*. 


Boen, 2 Stra. 1104; Beverley’s case, 
ubi sup. ; Sugd. ubi sup. ; F. N. B. 
202; Litt, s. 405 ; Jenk- 40 ; 3 Mod. 
310; 1 Eq. Ca, Ah. 279. The reason 
of the distinction seems to be, that 
where the transaction was merely 
voidable,' as in the case of a feoO- 
ment, the party, by the rules of 
pleading, could only have avoided 
it, by alleging specially his own in- 
capacity at the timP, — but where a 
deed was absolutely void (as in the 
case of insanity it generally was), 
he might treat it as a nullity by 
simply saying it was not his deed. 
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the law with’ respect to the conveyances of an insane per- 
son, it is laid down, on the other hand, that he is compe- 
tent to purchase, and also to retain "what he purchases {d)\ 
but he cannot be compelled to retain it, — the transaction 
(if found to be disadvantageous to him) being liable^ to 
subsequent avoidance on the ground of his insanity (<?). 

The conveyances and purclmses of infants, tliat is, 
persons under twent5"-one ( /), are in general not void, but 
voidable ig), and that cither by themselves in their life- 
time, or by their representatives after their death ; though 
their disjwisition by will, is void altogether {h\ But if the 
transaction, when voidable only, has been confirmed by 
the infant otf his coming of age, it cannot afterwards be 
impeached by his representative ( i). The case is similar 
with respect to persons who purchase or convey under 
dwess {h ) ; for they may either aflSrrn or afoid the trans- 
action whenever the duress has ceased (Z). 

[The case of a married woman {m) is somewhat differ- 
ent. She may purchase an estate witliout the consent of 
her husband ; and the conveyance is good during the 
coverture, till li^vbids it by some act declaring his dis- 
sent (»), And tliough he docs nothing to avoid it, or even 
if he actually consents, the feme covert herself may, after 
the death of her husband, waive or disagree to the same ; 
nay, even her heirs may waive it after her, if she dies 
before her husband, or if in her widowhood she does 
nothing to express her] ratification of the transaction (o). 


(d) Co. Litt. S b. 

(e) 2 Bl. Com. 292 ; Sugd. Purch. 
vol. ii. p. 107, 9th edit. See Beavan 
V, McDonnell, 9 Exch. 809; 10 Exeb. 
184, as to personal contracts with 
lunatics, supptised to be sane by 
those who deal with- them. 

*(/) As to infants, vide post, bk. 
in. c. IV. ; bk. VI. c, ii. 

(g) See Zouch t). Parsons, 3 Burr. 
1794 ; Moor, 43 ; Baylis v. Dineley 
8 Mau. & Sel. 477; Gibbs v. Merrill, 


8 Taunt. S07. - 

(;^) 7 Will. 4 & 1 Viet. c. 26. 

(£) 2 Bl. Com. 292 ; 2 Inst. 483 ; 
5 Rep. 1 1 9. 

(A) As to duress, vide sup. p. 144. 
(0 2 Inst. 483; 6 Rep. 119; 2 
Bl. Com. 292. 

(m) As tp married women, vide 
post, bk. III. c. n. 

(n) Co. Litt. 3 a. 

(a) Ibid. 

J 1 


VOL. 1. 
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But all conveyances of her estate by a mamed vrq 
(except as far as regards heY.‘ equitable interest 
settled to her separate use) are absolutely void 
made in such particular method as the law has 
appointed for that purpose. And this was i^^rM&ly, for 
the most part (y), by fine or recovery ; but by 3 & 4 Will. 
IV. c. 74, it is pro^’ided (r ), that in lieu of these proceed- 
ings (which the Act abolishes) her conveyance shall, after 
31st December, 1833, be by deed acknowledged (upon 
being first examined apart from her husband) in such form 
as therein directed, and executed with the concurrence of 
her husband (5). And in this method she may now in 
general dispose of any estate which she either alone, or 
she and her husband in her right, may liave in land^ of 
any tenure {f). And by 8 & 9 Viet. c. 106, s. 7, it is 
moreover provided, that an estate or*^ interest in any tene- 
ments or hereditaments in England, of any tenure, may 
be disclamed by a married woman by deed; and every 
such deed shall be made conformably to the profusions of 
the act 3 & 4 Will. IV. c. 74, for abolishing fines and 
recoveries. ‘ ^ 

The case ^of an alien horn (w) is also peculiar. For 
though he might always purchase any thing, yet after 
purchase he could, till very lately, \Jiold nothing except 
a lease for years of a house] for his habitation, in case he 
were an alien friend and merchant ; [all other purchases. 


(p) 2 Bl. Com. 29S; Perk. s. 

Gilb. L* £v. S19; 1 Fonb. 
Eq. 103. 

{q) In concurrence with her hus- 
band, however, she might also bo a 
party to leases under the statute 32 
Hen. Sj c. 28,— now repealed (except 
as to ;persons having estates 
eceMa) by 19 Be 20 liict 0 . ik, a* 
88 . 

(r) 8 &4 Will 4, c.74,s.77. 
if) Se^ts.^?, 79, 91; and see 17 


knowledgment, see also the follow- 
ing cases: — Ex parte Ann DufHIl, 5 
M. & G* 378 ; In re Maria Pickers- 
gill, 6 M. & G. 250 ; In re Way and 
Campbell, ibid. 1046 ; In re Sarah 
Woodcock, 1 C. B. 487 ; Bancks v. 
Ollerton, 10 Exch. ^68. 

(t) Vide post, bk. ii. pt. i. c. xix. 

(u) See the definition of an alien, 
sup. p. 188,; and as to aliens and 
their disabilities generally, post, 
bk. IV. pt. I. c. 11. ; pt. II. c. n. 
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[when found by an inquest of office,’ being immediately 
ibrfeited to the king ;] to which, hcrw^ever, there was an 
exception in the case where a lease of a dwelling-house or 
shop was made to an alien artificer ; for this, by statute 
32 Hen. VIIL c. 16, s. 13 (r), was altogether void{w). 
The state of the law however is now modified s for by Y & 
8 Viet. c. 66 (s. 3), every persog, bom out of her majesty’s 
dominions of a mother being a natural-born subject (3;), 
shall be capable of taking to him, his heirs, executors, or 
julministrators, any estate, real or personal, by devise, or 
purchase, or inheritance, or succession. And (by sect. 5) 
every alien residing in any part of the united kingdom, 
and ])olng the subject of a fricntlly state, may take and hold 
any lands, houses or other tenements, for the purpose of 
residence or occupation l)y him or his servants, or for the 
purpose^ of any bnsifiess, trade or rnaniifacttire, for a term 
not exceeding twenty-one years, as fully as if he Averc a 
natural-born subject; cxcejit as to any right to vote in 
res])ect thereof, at the election of members of parliament. 

Having noif^CA^isidcrocl the capacities of persons as 
alienors and alienees respectively, we may take occasion 
ill connection with the first branch of tlie sufycct, viz., the 
cajiacity ot alienors^ to advci*t to the legislative provisions 
which have been made at various times to prevent the incon- 
veniences apt to arise from the disability of jiarties, (through 
insanity, infancy, coverture, or otherwise, as above ex- 
jdained,) to exercise such powers of alienation as would 
otheiwise l>e incident to their estates. And here rfbtice 
is, in the first place, due to a variety of statutes which, in 
respect of the alienalion of estatest generally considered, 
have empowered the J^ord Chancellor, or committees, 

(v) As to this statute, see 'Woot* majesty’s dominions^ his or 

ton t?. SteliVnoni, 12 M. & W. 130. gtandjather j^y the father* s 

(w) Co. Litt. 2 b ; and note (7) by a natural-born subject, is, by force of 

Harg. ; Jevens v. Ilarridgc, 1 Saund. prior statutes, no alien, but is him * 
by Wins. (), and n. (1) ; Lapierre r, self a natural- born rftubject j vide 

MUntosh, 1 Per. & Bav. 629. post, bk. iv. pt. i, c. n, 

(.!•) A person horn otu of her 

I I 2 
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guardians and others acting under his authority^ to execute 
instruments for lunatics or infants, where loss or disadv%.n- 
tage would bo sustained by their incapacity to execute for 
themselves (?/). To these, however, a verj^ important addi- 
tion has been recently made by the 19 & 20 Viet. c. 120, 
(amended and extended by 21 & 22 Viet c. 77), in re- 
ference to the alienation of settled estates (z). It is in the 
case of tAesCf that (owing to limitations in favour of parties 
yet unbom> or the infancy,coverture, &c., of various parties 
in existence,) the inconveniences, above referred to, have 
been chiefly felt ; and particularly as regards tlie impossi- 
bility, under such circumstances, of making effectual leases 
or sales as tlie interest of tne settled property at large has 
been found from time to time to require. In order there- 
fore to facilitate leases and sales of settled estates,” it has 
been now provided by 19 & 20 Viet. c. 120, that the Court 
of Chancery may, — upon the application of any person 
entitled to the possession or to tlie i^eccipt of tlic rents and 
profits of any such estates, for a term of years determina- 
ble on his death, or for an estate for life, or for any greater 
estate (a), — authorize leases to be mad^^or them upon the 
several terms and conditions in the Act set forth (J),-^or 
authorize a {%ale of the whole or any part of such estates (c). 
These enactments, however^ are qualified by directing that 
the application shall be ina<le only by consent of such 
parties as in the Act specified (cZ) — including the trustees 
of estates, on behalf of unborn children, and the guardians 
and committees of infants and lunatics (e)-— or, if not so 
ma®, shall not take effect so as to bind such ]:>arties(/) ; 

(l/) See 43 Geo. 3, c. 75; 59 Geo. (z) As to these, vide sup. pp. 2 >8 

3, c. 80, s. 2; 6 Geo. 4, c. 74; 9 Geo. 253, 2^2, 285. 

4, c. 78 ; n Geo. 4 ^ I Will. 4, c. (a) W & 20 Vic^c. 120, s. 10. 

65 ; 3 & 4 Will. 4, c. 74, «s. 33, 91 ; (5) Sect 2. 

8 Viet. c. 97^ ^ e. 118, ss. 20, . (e) Beet. 11. 

137 j 10 & 14 Viet ec. 35, 60 ; 16 & %ct 17* 

l7 yict €.70; 18 3^ 19 Viet, ee* W, Sect. 36. 

4^y5iO & 21^ Viet. c. 13 j 25 3; 26 </} Sect 18. By this section it 

c. 86, ss. 12«rl7^ is provided, that unless there shall 
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and that the powers conferred on the court shall only be 
exercised in cases where it deems such a proper 

and consistent with due regard to the interests of all 
parties entitled under the settlement” (9) ; and shall not 
be exercised in any case where an express declaration 
or manifest intention that they shall not be exercised 
is contained- in the settlement, or may reasonably be 
inferred thcrejfx*om, or from extrinsic circumstances or 
evidence” (A). 

In connection also with the second branch of the sub- 
ject that has been under discussion, viz. the capacity of 
alienees^ it may be fit to remark, tliat no person can be 
compelled to take an estate against his will. If land, 
therefore, be conveyed in invitum, (as not unfrequently 
ha}>pens, where it is given by will, upon trust, without 
having obtained the consent of the proposed trustee to his 
nomination,) the effect of the conveyance may always be 
avoided, by the execution of a deed of disclaimer on the 
part of the dissentient ahenec (i). 

XJ. [We arJnei^, but principally, to inquire how a man 
may aliene or convey ; which mil lead us tg consider the 
several mod(^s of conveyance. » 

A translation or transfer of property being once ad- 
mitted by law, it became necessary that this transfer should 
be properly evidenced : in order to prevent disputes, either 
about the fact, as whether there was any transfer at all ; or 

“ be a person entitled to an estate of “ whose rights, estate or ij&terest 
“ inheritance whose consent or con- “ ought, in the opinion of the court, 
“ currence shall have been refused ** to be excepted.” 

** or cannot be obtained, it shall bo (g) 19 & 20 Viet, c, 120, ss. 2, 11. 
** lawful for the court, if it shall think (h) Sect. 26. 

fit, to give effect to any petition ** (i) See Townsonv.Tickell,8 Barn, 

(viz. petition to exercise the powers & Aid. 31 j Nicholson t?, Words- 
conferred by the Act), “subject to and worth, 2 Swanst. 365; Begbie o. 
“ so as not to affect the rights, estate Crook, 2 Bing. N.C. 70. As to dis- 
“ or interest of any person whose claitner by a married^ Woman, vide 
“ consent or concurrence has been sup. p. 482, 

** refused or cannot be obtained ; or 
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[concerning the persons by whom and to whom it was 
transferred ; 0 ’wdth regard to the subject matter, as wliat 
the thing transferred consisted of ; or, lastly, with relation 
to the mode and quality of the transfer, as for what period 
of tjme (or, in other words, for what estate and interest) 
the conveyance was made. The legal e\’idences of this 
translation of property, are called the common assiilrances of 
the kingdom ; whereby every man’s estate is assured to 
him, and all controversies, doubts, and difRculties arc 
either prevented or removed.] 

These common assurances or conveyances (as they are 
otherwise termed) will be ^examined in their order ; but 
because most of them are usually transacted by the means 
of that particular kind of instrument called a deed^ we pur- 
pose to consider the nature of deeds separately, and in the 
first instance, before w^e enter upon the different kinds of 
conveyance. 
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CHAPTER XVL 

OF DEEDS. 


[In treating of deeds we shall consider, first, what a 
deed is ; secondly, its requisites ; thirdly, how it may be 
avoided ;] and lastly, the general rules which the law has 
laid down for its construction. • 


I. [First, then, a deed is a writing scaled and delivered 
by the parties (a),] and used in a great variety of different 
transactions ; among which, one of the most important is 
the alienation of real estates. Indeed, by 8 &,9 Viet. c. 1 06, 
s. 3, it is expressly provided, that certain conveyances in 
the Act specified, made after the 1st October, 1845, shall be 
void at law, TUil^^feS i^Kiade in that method (ft). Such writing 
under seal and delivered [is sometimes called a charter, 
carta, from its materials (c) ; but most ifteuaUy, when 
applied to the transactions of private subjects, it is called 
a deed,” (in Latin, factum, holt because it is the 

most solemn and authentic act that a man can possibly 
perform, with relation to the disposal of his property; and 
therefore a man shall always be estopped by his own deed,] 


(a) Co. Litt. 171 a. A contract 
by writing, not sealed and delivered, 
is called a simple or parol contract ; 
vide post, bk. II. pt. II. c. V. 

{b) The conveyances mentioned 
in 8 & 9 Vict*c. 106, are a ** feoff- 
ment” (other than a feoffment made 
under custom by an infant) ; a ** par- 
tition” or an “exchange” of here- 
ditaments, not being copyhold; a 
“lease,” required by law to be in 


writing, of any hereditameilts ; an 
“ assignment ” of a chattel interest, 
not being copyho)d, in any here- 
ditaments; and a “surrender” in 
writing of an interest in any heredi- 
taments, not being a copyhold in- 
terest, and not being an interest 
which might by law* have been 
created without writing. 

(c) Co. Litt by Hafg. 9 b, n.(l.) 
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that is, shall not be [permitted to aver or prove any thinj? 
in contradiction to what he has once so solemnly and 
deliberately avowed (d).] And for the same reason, when 
an engagement has been made by way of simple contract 
(that is, withop.t deed), and afterwards tlie very same 
engagement is made between the same parties by deed, 
the first contract is merged in the second (e) ; to which 
may be added this further nile, that a contract by deed is 
not capable of being confradicted or explained by any 
other Contract or declaration between the same parties, 
which is not itself also under seal (/). [If a deed be 
made by more parties than one, there ought to be regu- 
larly as many copies of it 'as there are paities;] and the 
deed so made is called an indenture ^ because each part 
used formerly to be cut or indented in acute angles {instar 
dentium^ or like the teeth of a siaw) oh the top, or side, to 
tally or correspond with the other (^). Formerly too, 
[when deeds wei’e more concise than at present, it was 
usual to -write both parts on the same jfiece of parchment, 
with some word or letters of the alphabet written between 

(d) We may here remark, that 352 a; 1 Saund. by W^ms. 325 a, n. 
there are other i#j)ecies of estoppel (4)'and(c); 2 Saund by Wms. 
besides the estoJ)pcl by deed men- MS; Smith’s Leading Cases, vol. ii. 
tioned in the text, viz. estopjiel by pp. 436, 460: See also Hill v. Man- 
rccordj and estoppel by matter in Chester Company, 2 Barn. & Adol. 
pnis. The first obtains in the case 544; Carter e. James, 13 M. & W. 
where any fact is alleged in a court 137 » Lyon a. Read, ibid, 285 ; 
of record, or any judgment given Downs i>. Cooper, 2 Q, B. 256 ; R. v. 
therein : the second, where an act is Leominster, 5 Q. B, 640 ; Pargetet 
done^t of court. By sueh matter v. Harris, 7 Q* B. 708 ; Dawson v. 
of record, persons who were parties Gregory, ibid. 7 56. 
to the suit — and by such matter in (a) See Bayley on Bills, 334; Price 

pais persons who were parties to the Moulton, 10 C. B, 661. 

act in question— are in general pre- (/) Gwynne v. Davy, 1 Man. 8c 

cl uded from afterwards alleging mat-. 0 . 85 7- ‘ 

lets which would be contradictory to (g) See Co. Litt. 47 b ; Litt. s. 
whet the record or act imports. For 371. The history of the practice of 
further ipformadqn as tp, estoppel, indenting, is given in Co* Litt. by 
and the difihrent spec^ thereof, Butl. 229 a, n. (1). 

Plowd. 4S4 ; Co. Litt 360, 
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[them ; through which the parchment was cut, either in a 
stmight or indented line, in such a manner aB to leave half 
the word on one part and half on the other. Deeds thus 
made were denominated syngrapha by the canonists (A) ; 
and with us chirographa, or hand-writings (i) ; the word 
cirographum or cyrographum^ being usually that which nvas 
divided in making the indenture:] and in the indentures 
of a fine, this custom continued to be observed until the 
recent abolition of that species of conveyance. But for a 
long time past the practice of cutting through any letters 
has, in all other instances, been disused ; and even that of 
indenting saw-wise : the modem method being to cut the 
top of the .parchment in a waving line. Neither this, 
however, nor any other method of indenting, is necessary 
to the legal validity of the instrument (A). [When the 
several parts of an indenture are interchangeably executed 
by the several parties, that part or copy which is executed 
l)y the grantor is usually called the original^ and the rest 
are counterparts ; though of late it is most frequent for all 
the parties to execute every part ; which renders them all 
originals. A-jifeedLmade by one party, only, is not in- 
dented, but polled Or shaved quite even ; and is therefore 
called a deed-poll^ or a single deed (Z). • 

II. Wo arc, in the next place, to consider the requisites 
of a deed. The first of which is, that there be persons 
able* to contract and be contracted with, for the purposes 
intended by the deed ; and also a thing, or subject-matter. 


(/i) Lyndew. 1, 1, t* 10, c* 1. 

(t) Mirrour, c. 2, s. 27 ; Co, Litt. 
by Harg. 143 b, n. (4). . 

(/f) In certain cases a deed io- 
dented is made by statute essential 
to tbe validity of the transaction. 
(Co. Litt. by Butl 229 a, n. (2).) 
And in such cases it was, till lately, 
necessary that the deed should have 


been actualljif indented ; but by $ & 
9 Viet. c. 106, s. 5, a deed, purport- 
ing to be an indenture, is to have 
the effect of an indenture though 
not actually indented. Et vide sup. 
p. 466, n. {x), 

(1) Mirrour, o« 2, s. 27 t Litt. s. 
371, 372; Gardner v, Lachlan, B 
Sim. 123. * 
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[to be contracted for ; all which must he expressed by suf- 
ficient names (»2). Thus in every grant there must b^ a 
grantor^ a grantee^ and a tlnng granted ; in every lease a 
lessor, a lessee, and a tiling demised.] 

Secondly, [the deed must be written or printed^ for it 
may be in any character or any language ; but it must be 
upon paper or parchment. For if it be written on stone, 
board, linen, leather, or the like, it is no deed (w). Wood 
or stone may be more durable, and linen less liable to 
rasuros, but writing on paper or parclimoit unites in itself, 
more perfectly than any other way, both those desirable 
qualities ; for there is nothhig else so durable, and at the 
same time so little liable to alteration. It must also have 
the regular stamps imposed on it by the several statutes 
for the increase^ of the public revenue ; else it cannot be 
given in evidence (o).] 

Thirdly, [the matter Avritten must be legally and orderly 
set forth ; that is, there must be -words sufficient to specify 
the agreement and bind the partieC'$»" ^ich sufficiency 
must be left to the courts of law to determine (p). For it 
is not absolutely necessary in law to have all the formal 
parts that are usually drawm out in deeds, so as there be 

(m) Co. Litt. 35 b. at the trial of a cause, it shall be the 

(n) Co. Litt. 229 a ; F, N, B. 122. duty of the officer of the court read- 

(o) The principal enactments now ing such document to call the atten> 

in force, regulating the stamps on tion of the judg^ to any omission or 

deeds, ase contained in the 55 Geo. 3, insufficiency of the staijj^p ; and the 

c. & 14 Viet. c. 97; 16 & 17 document shall not be received in 

Viet, c, 59, c. 63; 17 Sr 18 Viet. c. evidence till the proper stamp duty 

S3 ; 23 8^ 24 Viet. c. Ill ; and 24 and the penalty required by statute, 

& 25 Viet oc. 21, 91. An enumera- (togetfaw with the additional penalty 
tion of the Stamp Acts, generally, of one pound,) be paid : provided 

will be found bk* )v. pt. i. always, that the document is one 

c. vn. ' By tlie Common Law Pto- which by law may be stamped after 

cedura Act, 1854, (17 18 Viet c. execution thereof, upon payment of 

125, as. 28, 29,^ it is pro^dad,*thBt the duty and a penalty. 

on the production of any document (p) Co. Litt 225 a. 
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[sufficient words to declare clearly and legally the party’s 
meaning. But as these formal and orderly parts are cal- 
culated to convey that meaning in the clearest, dlstinctest, 
and most effectual manner, and have been well considered 
and settled by the wisdom of successive a^jes, it is prudent 
not to depart from them without good reason or urgent 
necessity;] and therefore suCh of them as are appropriate 
to deeds containing a conveyance of land, shall here be 
mentioned in their usual order (y). “ 

1. [The premises may be used to set forth the number 
and names of the parties, with their additions or titles;] 
and in the case of an indenture, the deed is always formally 
described as made inter partes^ that is, as made between 
such an one of the one party and such another of the other 
part. As to which, this distinction was formerly esta- 
blished, that one named as party in an indenture could 
not covenant with a stranger (or person not named as 
party), nor could the latter take an estate by the deed, 
except by way of remainder ; though on the other hand, 
a stranger mi^lit covenant with one who was party, and 
bind himself by e^B^uting the deed (r). But by 8 & 9 

{q) Co. Litt. 6 a. Two Acts may and approved by^the purchaser, the 
be noticed here which were passed, latter prepares the draft of the con- 
in 1845, to enable parties, if they veyance ; and when that draft is ap- 
think proper, to abridge 'the lab- proved by the vendor, the purchaser 
guage in which deeds relating to prepares an engrossment of the deed 
real property have been usually properly stamped, and sees to the 
drawn, viz. 8 & 9 Viet, c, 119 and execution of it accordingly. When 
c. 124. But it is believed that they the transaction is not a sale, but a 
have not been much acted upon. It demise of real property, tbe^ractice 
may be us^ul to notice also here is different No abstract is delivered, 
the practice, which customarily pre- and the draft and engrossment pro- 
vails among conveyancers, as to the perly stamped of the lease, (as to 
preparation of deed^ relating to real which instrument, vide post, p. 521 ,) 
property. Oil a sale* of such pro- are usually prepared not by the 
perty, the vendor delivers an ab- lessee but by the lessor, 
street of all such instruments as have (r) Co. Litt 259 b ; Salter t>. 
been executed in regard to the pro- Kidgley, Carth, 76 ; Storer v, Gor- 
perty for the last sixty years, MHien don, S M. & Sel. S22j Berkeley e. 
the abstract has been verified by Hardy, 5 B. & Cress. 356. 
examination of the instruments, &c., 
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Viet* c. 106, s, 5, it is now provided, that an immediate 
estate and interest in any hereditaments, and benefit df a 
condition or covenant respecting any hereditaments, may 
be taken, though the taker be not named a party to the 
same indenture. The premises [also contain the recital^ if 
any, of such deeds, agreements, or matters of fact, as are 
necessary to explain the reasons upon which tlie present 
transaction is founded; and herein also is set down the 
considerationvupon which the deed is made. And then 
follows the certainty of the grantor, grantee, and thing 
granted,] With respect to the last, that is, the description 
of the tiling gi*anted, a conveyance of any land will suffice 
(as we have elsewhere seeh) to pass also the structures 
or buildings thereon, as well as all mines below the siu- 
face («) ; but a conveyance, by deed, of certain land, or of 
a certain house, even adding the words with the appurte-- 
will not pass land not specified, although it may 
have been usually occupied together with the property 
which is specified : unless indeed it consist of the orchard, 
garden, or curtilage of a house; in which case it would 
pass under a grant of the house axd appurtenances ^ 
or even (as it should seem) imder a grant of the house 
simply (£). . 

2, 3. [Next come the habendum and tenendum (‘^ to 
have and to hold”). The office of the habendum is pro- 
perly to determine wdiat estate or interest is granted by the 
deed (u) ; though this may be performed, and sometimes 

(s) Vide aup. p- 174. inclode all houses, out-houses, &c. 

(j^) Co. Litt. by Horg* B b, hered}taimeuts»»^iBind appur-* 

n. (1); % Sound, by Wms. 401, n. tenances whatsoever to the lands 
(2), As to the wprd. ^ppurUnanceff thereit^ comprised belonging, or in 
see Co. litt. 121 b ; Hwhliffe w. anyw^e tipjpertaining, dfc, ; and also 
Kinnpul, -N. C. 1, ^5. It is (in the case of a conveyance of the 

to be berop that by the Acts fob) the reversion and remainders, 

of S Viet, referred to aojra, and all the estate, &c., both at 

n* (?), it is provided that law and equity, of the grantor, &c. 
deed made ooyifortnebly to (a) As to die effect of an haben- 
Agxb mk*$ dum its from a day antecedent to 

[ Ic fwode tJUrefa, be held to the time of the execution of the 
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[is performed, in the premises. In which case the hahen- 
duAi may lessen, enlarge, explain, or qualify, but not totally 
contradict, or be repugnant to, the estate granted in the 
premises. As if a grant be to A^ and tlic heirs of his 
body^’ in the premises, /tabendujn to him and his heirs for 
ever,” or vice versa ; here A. has an estate tail and a*fee 
simple expectant tliercon (^). But had it been in the pre- 
mises to him and his heii-s,” habendum to him for life,” 
the hi^hendum would be utterly void (?/) ; fiir an estate of 
inheritance is vested in him before the habendum comes, ' 
and shall not afterwards be taken away or divested by it. 
The tenendum and to hold” is now of \ovy little use, and 
is only kept in by custom. It was sometimes formerly 
used to signify the tenure by which the estate granted was 
to be holden ; viz. tenendum per servitium militare, in 
burgagio, in libera somgia^ ^e.” But all tliese being now 
reduced to fi*ee and conmum socage, the tenure is never 
specified. Bcfoi*e the statute of Quia emptores (18 Edw. I.), 
it was also sometimes used to denote the lord of whom the 
land should be holden ; but that statute directing all future 
purchasers to lio1d,'‘»t of the immediate grantor, but of 
the chief lord of the fee, this use of the tenendum hath been 
also antiquated; though for a long time after we find it 
mentioned in antienfc charters, that the tenements shall be 
holden de capitalibus doviinis feodi (z) ; but as this ex- 
pressed nothing more than the statute had already pro- 
vided for, it gradually gi*ew out of use. 

4. N ext follow the terms of stipulation, if any, upon which 
the granVis made; the first of which is the reddendmuy or 
reservation whereby the grantor doth create or reserve some 
new thing to himself out of what he had before granted. 
As rendering tl^crcfore yearly the sum of 10^., or a pep- 

deed, see Shaw v. Kay, 1 Elcch. 5 B. & Cress. 709. 

412. (y) Baldwin’s case, 2 Eep. 23; 

(ar) Co. Lilt. 21 a ; Thurman «. Earl of Kutland’s case, 8 Eep. 56; 
Cooper, 2 Eol. Rep. 19, 23 ; Cro. Ma4ox, Fortatfl. "passim. 

Jac. 476. And see Goodtitle t;. Gibbs, 
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. [percom, or two dayis ploughing, or the like*” Under the 
pure" feudal system, this render, redituSi return or r«nt, 
consisted, in chivalry, principally of military sendees ; in 
villenage, of the most slavish offices; and in socage, it 
usually consists of money, though it may still consist of 
services, or of any other certain profit(( 2 ). To make a 
reddendum good, if it be of any thing newly created by 
the deed, the reservation must be to the grantors, or some 
or one of them, and not to any stranger to the deed (&)• 

» But if it be of antient ser^dees or the like, annexed to the 
land, then the reser /ation may be to the lord of the fee. 

5. Aiiother of the terns upon which a grant may be 
made is a condition; which is a clause of contingency, on 
the happening of which the estate granted may be de- 
feated; as ‘^provided always, that if the mortgagor shall 

pay the moi:^.gagee 500Z. upon such a day, the whole 

estate granted shall determine,” and the like {c\ 

6. Next may follow a clause of warranty; whereby the 
grantor doth, for himself and his heirs, wairant and secure 
to the grantee the estate so granted (rf ). By the feudal con- 
stitution, if the vassal’s title to enjoy4J.3 was disputed, 
he might vouch,” or call the lord or donor to warrant or 
ensure his gilt ; which if he failed to do, and the vassal 
was evicted, the lord was bound to give him another feud 
of equal value in recompense (e). And so, by our antient 
law, if before the statute of Quia emptores a man enfeoffed 
another in fee, by the feudal verb dedi^ to hold of himself 

(а) Vide sup. pp. 194, 210. antient state of the law; for war> 

(б) Srownin^ v» Beston, Fiowd, ranties have long fallen into disuse. 

132; Whitlock’s case, 3 Rep. 71* Indeed, it is by no means clear 

(c) As to mortgages, vide sup. (having regard to recent enact- 

p. 310. ments) what effect would now be- 

(d) As to wmrdntyt see Co. l#itt long to a warranty. See 3 & 4 W ill, 

by Butl. 363, a, n* (1), 873, b, n. 4, c. 27, s. 36 (abolishing the writ of 

(2), where the whole subjeet is co« tvarrantio charta and real actions in 

piously dis^ssed. And see Doe e. general). See also sect. 39 of same 

/on^li ifyrw. 306. It is rtoAr, how* statute, and 3 & 4 Will. 4, c, 74, 

a subjeet of little importance, s. 14. 

.^eept in iti connection With the (e) Feud. 1. 2, t. 8 and 26, 
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[and his heirs by certain services, the law annexed a war- 
rant to this grant, which bound the feoffor and his heirs, 
to whom the services (which were the consideration and 
equivalent for the gift) were originally stipulated tb be 
rendered (/).] And upon a similar principle, [in case, 
after a partition or exchange of lands of inheritance, either 
party or his heirs wore evicted of his share, the other and 
liis heirs were bound to warranty (5^), because they enjoy 
the e<juivalent. And so upon a gift in tail orriease for life, 
rendering rent, tlie donor or lessor and his heirs (to whom 
the rent is payable) were bound to warrant the title (A). 
But in a feoffment in fee by the verl) dedi, since the statute 
of Quia envploresy the feoffor dhly w^as bound to the im- 
plied warranty, and not his heirs (i) ; because it is a mere 
personal contract on the part of the feoffor, the tenure 
(and of course the afitient services) resulting back to the 
superior lord of the fee]. ' And now by 8 & 9 Viet. c. 106 
s. 4, it is enacted, that an exchange or partition of any 
tenements or hereditaments made by deed executed aftei 
the 1st Octolier, 1845, shall not imply any condition in 
law, and that fh'e give” or the word grant” in a 

deed, executed after the same day, shall not imply any 
covenant in law in respect of any tenements or herediti 
ments, except so far as the word ‘‘give” or the wor4 
“ grant” may, by force of any act of parliament, imply a 
covenant. In other forms of alienation, gradually intro- 
duced since the statute of Quia emptores, no warranty 
whatsoever has ever been held to be implied ; [they bear- 
ing no sort of analogy to the original feudal donation"? and 
therefore in such cases it became necessary to add an ex- 
press clause of warranty to bind the grantor and his heirs;] 
which [can only be created by the verb warrantizo or war- 
rant{k\ * 

(/) Co. Litt. 384) a. But t]be word (Ar) Litt, s. 733; Co. Litt. 384 a ; 
concessi implied no warranty, (Ibid.) See Doe v. Prestwidge, 4 M* 8£ Sel. 

(g) Co, Litt, 174, 384 a. 178, 182. So an express warranty 

(h) Co. Litt. 384 b. cannot be created ^^thout deed. 

(?) Ibid. (Co. Litt. 386 a.) 
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[These eicpress warranties were introduced, even prior to 
the statute of Quia emptores, in order to evade the strict- 
ness of the feudal doctrine of non-alienation without tlie 
consent of the heir (/). For though, at the death of his an- 
cestor, he might have entered on any tenements that were 
aliened without his concurrence, yet if a clause of warranty 
was added to the ancestor’s grant, this covenant descending 
upon the heir, insured the grantee ; not so much by con- 
firming his title, as by obliging such heir to yi(dd Jnm a 
recompense in lands of equal value ; the law, in favour of 
alienations, supposing that no ancestor would wantonly 
disinherit liis next of blood (m); and therefore presuming 
that he had received a valuable consideration, cither in 
land, or in money which had purchased land ; and that this 
equivalent descended to the heir, together with the ances- 
tor’s warrantyv So that vrhen an 'ancestor, being the 
|rightful tenant of the fi^eehold, either conveyed the land to 
jfi stranger and his heirs, or released the right in fee-simj^le 
lio one who was already in possession, and superadded a 
warranty to his deed, it was held that such warranty not 
fonly bound the warrantor himself tc^/Votcct and assure the 
'title of the warrantee, but it also bound his heir ; and this, 
whether that warranty was lineal^ or collateral to the title 
of the land. Xin«a/vrarranty was, where the heir derived, 
or might by possibility have derived, his title to the land 
warranted, either from or through the ancestor who made 
the warranty; as where a fether, or an elder son in the 
life of the father, released to the disseisor of either tbem- 
selvdl or the grandfether, with warranty, — this was lineal 
to the younger s(m(w). Collateral warranty, was, where 
the heiris title to the land neither was, nor could have 
been, derived from the warranting ancestor; as where a 
yoimger brother released to his fether’s dikeisor, with 
warranty ; — this was collateral to the elder brother (o).] 

[In both lineal add collateral 'warranty, the obligation of 

(0 Vide Ap. 47U 
Co. fit ‘ 


(ft) LUt. 88. 703^ 706, 707. 
(o) Ibid. ss. 705, 707. 
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[the heir, in case tlie wairantee was evicted to yield him 
oth^r lands in their stead, was only on condition that ho 
had other sufficient lands by descent from the waiTapting 
ancestor (p). But though, without assets (y), he was not 
bound to insure the title of another, yet in case of lineal 
warranty, whether assets descended or not, the heir was 
])erpetua11y barred from claiming the land himself; for if he 
could succeed in such claim, he would then gain assets by 
descoi>4 (if he had them not before), and must fulfil the 
warranty of his ancestor : and the same rule (r) was, v ith 
less justice, adopted also in respect of collateral warranties, 
which likewise (though no assets descended) barred the 
heir of the Warrantor from claiming the land by any col- 
lateral title ; upon the presumption of law that he might 
hereafter have assets by descent either from or through the 
same ancestor. The inconvenience of this* latter branch 
of the rule was felt very early, when tenants by the curtes}' 
took upon them to aliene their lands with warranty ; which 
collateral warranty of the father, desc^^uding upon the sou 
(who was the heir of both his parents), barred him fi’om 
claiming his niatemSi^inheritance ; to remedy which the 
statute of Gloucester, (6 Edw. I. c. 3,) deelaij^^d that such 
W'arranty should be no bar to the son, imless assets de- 
scended from the father. 1% was afterw.ards attempted in 
50 Edw. III. to make the same provision universal, by 
enacting that no collateral warranty should be a bar, unless 
where assets descended from the same ancestor (s) : but it 
then proceeded not to effect. However, by the statute 1 1 
Hen. VII. c. 20, notwithstanding any alienation with war- 
ranty by tenant in dower, the heir of the husband is not 
barred, though he be also heir to the wife. And by statute 
4 & 5 Anne, c. 16, aU warranties by any tenant for life shall 
be void against those in remainder or reversion ; and all 
collateral warranties by any Ancestor, who has no estate of 

inheritance in possession, shall be void against his heir,] 

<• 

(p) Co. Litt. T02a. (r) Litt ■& 711, 7l3i 

(f) As to assets, vide sup. p. 4'34. (s) Co. Litt. 373. 

VOL. I. K K 
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But this statute did not aflfect the collateral warranty of 
tenant in tail in possession : and it had been previously 
held, that tfie collateral warranty of tenant in tail (though 
without assets) barred the remainderman or reversioner on 
whom it descended ; [not being within the statute De donis, 
as that Act was principally intended to prevent the tenant 
in tail from disinheriting his own issue (<)■] It had been 
settled, too, that the lineal warranty of tenant in tail with 
assets, was a suiheient bar to the issue, [being indeed 
nothing more in effect than exchanging the lands entailed 
for others of equal value ;] though on the other hand, his 
lineal warranty without assets, was held, by analogy to the 
statute of Gloucester, to be -no bar (a). And such con- 
tinued to be the state of the law, till both one bar and the 
other were abolished by the modem statute 3 & 4 Will. 
IV. c. 74, s. 14. 

7. A deed of conveyance usually contains, in the 
next place, [covenants, conventiones , — which are clauses 
of agreement whereby either party may stipulate for the 
truth of certain facts, or may bind himself to perform, or 
to give something to the other. "iTius the grantor may 
covenant that he hath a right to convey; or for the 
grantee’s quiet enjoyment or the like (a:) ; the grantee may 
covenant to pay his rent, or keep the premises in repair, 
&c.] A covenant in any deed gives to the covenantee and 
his representatives, in case of its breach, a right of action 
for damages against the covenantor and his representa- 
tives; and in a deed of conveyance, a covenant directly 
relating to the land conveyed will also, in general, run with 

(t) Co. Lht. Vlik b ; 2 Iiut. 3SS. «. Harm, 2 Ad. & El. S32). But by 
(a) Litt a. 712 { 2 Inat. 293. 8 & 9 Viet. c. 108, a. 4, the word 

By die common law, the worda give Ot grant in .« deed executed 
“grant;” “giTe,*’ or "dentiee,” aftw tit October, 1845, ihall not 
n^ed.'an eoveaant tot quiet imply any covenant in law in re- 

Snloyment, nxio^t ao ;tur «a it , i^ect of any tenements or heredita- 

Jt^edby M^okprem uentst except so far as they may, 
^lls.,-874): by force of any act of parliamenl, 

it. tit i Baber imply a covenant. 
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the land ; that is, not only the original parties, or their 
representatives, but each successive owner of the land, will 
be entitled to its benefit, or be liable (as the case may be) 
to its obligation (y). It is consequently usualj so far as 
covenants of title are concerned, for a person who sells 
land which he himself bought, to covenant only against 
his own acts ; or if he did not acquire it in that method, 
then to extend the covenant as far back as to the acts of 
the last buyer, but no further far): which is a sufficient 
security to the vendee, where all former vendoife. have 
entered into a similar covenant ; because all these engage- 
ments run with the land, and consequently operate for his 
protection. • A covenant for title so framed is more rea- 
sonable and convenient than a warranty; which is an 
indemnity against all mankind ; and for this and other 
reasons the former’ has long supersedeeb the latter in 
practice. 

8. [Lastly, comes the conchisiony which mentions the 
execution and date of the deed, or the time of its being 
given or executed, either expressly or by reference to some 
day and year before HJftntioned therein. Not but a deed is 
good, although it mention no date, or hath a false date ; or 
even if it hath an impossible date, as the 30th of February : 
provided the real day of its.being dated or given, that is, 
of its being delivered, can be proved (a).] 


Fourthly, the formal and orderly parts of a deed being 


(y) As to covenants running Ufith 
the landf see Co. Litt. 384 b, 383 a ; 
Shep. Touch. 161 ; Third Real Pro- 
perty Report, pp. 43^8 f Spencer*s 
case, 5 Rep. 16ai Mayor of Congleton 
a. Pattison, 10 Rast^ IBOTf Vyvian v, 
Arthur, 1 Barn, ic Cress. 410; East- 
erby v. Sampson, 6 Bing. 644 ; Lam- 
bert i>, Norris, 2 Mee. & W. 333 j 
Simpson v. Clayton, 4 Bing. N. C. 
780 ; Marshal] v. Oakes, 2 H. & N. 
793. 


^ («) Brownings. Wright, 2 J3os. & 
Pul* 22 ; and Sugd. Law Vend. vol. 
ii. p. 430, 10th ed. The vendor, 
however, must antecedently to such 
covenant have supplied the pur- 
chaser with an abstract of all deeds 
affecting the land for the last sixty 
years, (vide sup. p, 491, n. ( 9 ) ). 

(a) Co, Litt, 46 b ; Dyer, 28. As 
to the '*date *’ of a deed, see Styles 
ti. Wardle, 4 Barb. Bl Cress. 908. 


K K 2 
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now discussed, we may proceed to the consideration of a 
fourth requisite, the reading of it. [This is necessjtry, 
wherever any of the parties desire it ; and if it be not 
done on his request, the deed is void as to him(i). If he 
can, he should- read it himself; if he be blind or illiterate^ 
another must read it to him. If it be read falsely, it will 
be void ; at least for so much as is misrecited : unless it 
be agreed by collusion that the deed shall be read false, on 
purpose to make it void ; for in such case it shall bind the 
fraudulent party (c).] 

Fifthly, it is necessary [that the party, whose deed it is, 
should seal^ and now in most cases should $ign it also. 
The use of seals, as a mark of authenticity to letters and 
other instruments in writing, is extremely antient. We 
read of it among the Jews and Persians, in the earliest 
and most sacred records of history (ri). And in the book 
of Jeremiah there is a veiy remarkable instance, not only 
of an attestation by seal, but also of the other usual for- 
malities attending a Jewish purchase {/). In the civil law 
also, seals were the evidence of and w'ere re- 

quired, on the part of the witnesses at least, at the attes- 
tation of every testament. But in the times of our Saxon 
ancestors, they were not much in use in England (g). For 
though Sir Edward Coke (A) relies on an instance of King 
Edwin’s making use of a seal about an hundred years be- 
fore the conquest, yet it does not follow that this was the 

(b) ^Leading is not necessary un- ** silver. And I subscribed the evi- 

less the party executing the deed ** dence, and sealed it and took wit- 

requires it. (Rex v, Longman, 1 ** nesses, and weighed him the money 

Nev. 6c M, 576.) in the balancea. So I took the 

(c) Manser’s case, 2 Rep. 3; “ evidence of the purchase, both that 

Thorougtigood’s case, 2 Rep. 9 ? " which was sealed Recording to the 

Pigot’sease, 11 Rep. 27. ‘Maw and custom, and that which 

(d) I JKings, c. 21 ; Daniel, c. 6 j “ was open,”---Jer. c. 32. 

Esther, c. 8. (/> Inst. 2, 10, 2 and 3. 

(a) ** And I bought , the l^eld of ( g) See Palgrave, Eng. Com, 
** Hai»cnieeh* and weighed hiiia the eexv. 

motley, eycn seventeen ahekeb of {h) Co. Litt, 7 a. 
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[usage among the whole nation ; and perhaps the charter 
he %nentions may be of doubtful authority, from this very 
circumstance of being sealed ; since we are assured by all 
our antient historians, that sealing was not then in com- 
mon use. The method of the Saxons was for such as 
could write, to subscribe their names ; and whether they 
could write or not, to affix the sign of the cross : which 
custom our illiterate vulgar do, for the most part, to this 
dayJccep up, by signing a cross for their mark, when 
unable to write their names. And indeed this inability to 
write, and therefore making a cross in its stead, is honestly 
avowed by Cacdwalla, a Saxon king, at the end of one of 
his chai'ters(i). In like manner, and for the same unsur- 
mcmntable reason, the Normans, (a brave but illiterate 
nation,) at their first settlement in France, used the prac- 
tice of sealing only,* without writing their*names : which 
custom continued, when learning made its way among 
them, though the reason for doing it had ceased ; and 
hence the charter of Edward the Confessor to Westminster 
Abbey, — ^himself being brought up in Normandy, — was 
witnessed only by hte^seal ; and is generally thought to be 
the oldest sealed charter of any authenticity in England (j). 
At the conquest, the Norman lords brought over into this 
kingdom their own fashions ; and introduced waxen seals 
only, instead of the English method of wTiting their names, 
and signing with the sign of the* cross (A). And in the 
reign of Edwrard the first, every freeman, and even such 
of the more substantial villeins as were fit to be put upon 
juries, had their distinct particular seals (/). The iiBpres- 

(0 Propria mam^ pro ignorttnUd {j) Lamb. Archeion, 51. 
Uterarumi sign^ smeta cfuds . (k)**Normanmchirographorumconm 

prensi et suhscrip^J* (Seld.Jan* Aag. fecthnem, cum crucibus atireitt alih^ 
1. 1, § 42.) And thU (according to quesignactilis sacrist in Anglia prmar^ 
Procopius) the Emperor Jostin m in caram mprc8san\ mutant^ 

the east, and Theodoric King of the modumque scrihendi JvgHcum r^ici* 
Goths in Italy, had before antho- twit.’*— *ingulph. ^ 

rized by their example, on accouht (/) Stat. Exon^ 14 Htlw. b 
of their inability to write. ' > ^ 
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[sxottsi of tl^ese seals were sometimes a knight on horseback, 
sometimes other devices : but coats of arms were not ‘in- 
troduced into seals, nor indeed into any other use, till 
about the reign of Richard the first, who brought them 
from the crusade in the Holy Land ; where they were first 
invented and painted on the shields of the knights, to 
distinguish the variety of persons of every Christian nation 
who resorted thither, and who could not, when clad in 
complete steel, be otherwise known or ascertained (jw) 

This neglect of signing, and resting only upon the au- 
thenticity of seals, remained very long among us ; for it 
was held in aU our books that sealing alone was sufficient 
to authenticate a deed ; and so the common form of attest- 
ing deeds , — sealed and delivered,” continues to this day.] 
The statute of frauds, however, [29 Car. II. c. 3, revives 
the Saxon custom, and expresdy dxredts the signing, in all 
grants of lands, and many other species of deeds: in which 
therefore signing seems to be now as necessary as sealing, 
tliough it hath been sometimes held that the one includes 
the other (w). 

A sixth requisite to a good deed is, that it be delivered (o) 
by the party himself or his certain attorney ; which there- 
fore is also expressed in the attestation, sealed and </<?- 
liver edf^^ and, in practice, is held to be performed by 
placing the finger on the seal, uttering the words, I dc- 

(m) Merely ))lacing the finger on however, to be doubtful whether 

a 3cal already made, is equivalent to signing is required by 29 Car, 2, 

sealing,. (Shep. Touch, 57.) And c* 3, in the case ot deeds, (See 

there is no necessity that the 'seal 1 Shep. Touch, by Preston, 56 ; 

should be made either with wax or Avellne p, Wiiisson, 4 Man. & G. 

with a wafer, but only that some 801; Cooch s; Goodman, 2 Q. B. 

impression should be made on tbo 580, ,597.) 

parchment or paper, with the intent (o) As to delivery^ see Talbot v. 
of sealing it. (See the Qheen o. Hodson, 7 Ta^int, 251 j Fletcher v, 

Trustees«of Covent Garden, 7^3* Flotpfafer, 4 Hare, 67 ; Grugeon p. 
238, n.) Gerrard, 4 Vou. & CoH. 119 ; Exton 

Bl. Com. 306; liOrndyne, o. o. ,j8cott, 6 Sim. 31; Hall v, Bain- 

StaqPy, 3 £ev. 1; WarnefOrd o. bridge, 12 ft. B. 699; Poe d, 

Word^^ Stra. 764; It Richards v. Lewis, 11 C. B. 1040. 
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liver this as my act and deed.” [A deed takes effect only 
froii[i this tradition or delivery ; for if the date he false or 
impossible^ the delivery ascertains the time of it. And if 
another person seals the deed, yet if the party delivers it 
lilmsclf, he thereby adopts the sealing (p).] Moreover, [a 
delivery may be either absolute, that is, to the party* or 
grantee himself ; or to a, third person, to hold till some con- 
ditions be pcrfoimcd on the part of the grantee : in which 
last case it is delivered not as a deed^ but as an escrow ; 
that is,* as a scroll or writing, which is not to take effect 
as a deed till the conditions be performed ; and then it is 
a deed to aU intents and purposes (y). 

« 

The last recpiisite to the validity of a deed is the attes^- 
tation^ or execution of it in the presence of witnesses (r) ; 
though this is necessary, x-ather for pres^wingthe evidence, 
than for constituting the essence of tM deed. Our modem 
deeds arc in reality nothing more than an improvement or 
amplification of the brevia testata mentioned by the fetidal 
writers (5); which were written memorandums introduced 
to per})etuatc the tena];of the conveyance and investiture.] 
With this view [they registered in the deed the persons 
who attended as witnesses, which w^as forineriy done with- 
out their signing their names (that not Ixjing always in 
their power), but they only heard the deed read ; and then 
the clerk or scribe added their names, in a sort of a memo- 
)‘aiidum, thus : hys testibus Johanne Moore^ Jacobo Smith, 
et aliis ad hanc rem convocatis This, like all other 

(p) Perk. 5 Walsh, Bridg. Rep. 6! ; Graham 

(q) Co. Litt A» to delivery Graham, 1 Ves. jun. 274.) 

a« an escrow, ^ Holfhrd Parker, (r) Deeds affecting real property 
llob. 246 ; Sil||soii a, S^ke$^ 6 Kf, in Middlesex and Yorkshire, also 
& Sel. 295; Booker v. Burdekin, 11 require to be registered, (vide post, 
M. & W. 128 ; Miilership V. B^ookes^ Index, m tit ** Registration of Con- 
5 H. & N. 797. An escrow, the veyancea”)* * 

performance of the condition, take! (r) Peud. 1, 1, t 4. 

effect as a deed from the date of (f) Ch. Litt 6 a. ^ 

the scaling and delivery. (Froset e. 
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[solemB transactions, was originally done only coram pari- 
bus (tt), and frequently when assembled in the court barpn, 
hundred, or county court ; which was then expressed in 
the attestation, teste comitat% hindredo^ (a?). After- 
wards the attestation of other witnesses was allowed ; ' the 
trial, in case of a dispute, being still reserved to the pares ; 
with whom the witnesses (if more than one) were asso- 
ciated and joined in the verdict (y); till that also was abro- 
gated by the statute of York, 12 Edw^ 11. st* 1, c. 2. And 
in this manner, witli some such clause of hijs testihus^ are 
all old deeds and charters, particularly Magna Charta^ 
witnessed. .And in the time of Sir Edward Coke, crea- 
tions of nobility w^cre still witnessed in the ^samc man- 
ner ( 2 f), But in tlic sovereign’s common charters, writs, 
or letters-patent., I^he style is now altered : for at present 
the letters-patent are attested thus : teste meipso^ witness 
ourself at Westminster, &c.,” a form which was introduced 
by Richard the first (a), but not commonly used till about 
the beginning of the fifteenth centurj^ ; nor the clause of 
hiJs testibus entirely discontinued till the reign of Henry 
the eighth (i) ; which w^as also the of discontinuing it 
in the deeds of subjects, learning being then revived, and 
the faculty of writing more general; and therefore ever 
since that time the witnesses have usually subscribed their 
attestations, either at the bottom, or on the back of the 
deed (c). 

III. We are next to consider how a deed may be 
avoided, or rendered of no effect. And from what has 
been before laid down, it will follow that if a deed wants 
any of the essential requisites before mentioned, either, 
1, Proper parties, and a proper sutgect-matter^, Writing 

(#) 2 Inst. 77. 

(а) Madoxi ronnul. No. 615. 

(б) Madox, Dissert, fol. 32, 

(oj 2 Inst. 78. 


(«) 2, t. 82, 

(jf) Splem. Glosa* 248 j, lrfad<^, 
Fomul. Noa. 21, 822, 660* 

{y) Co. Lith 
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[on paper or parchment, duly stamped (d); 3, Sufficient 
and legal words, properly disposed ; 4, Reading, if desired 
l>efore the execution ; 5, Sealing, and by the statute of 
fi’aiids, in most cases, signing also ; or 6, Delivery it is, 
in all such cases, a void deed ah initio. It may also be 
avoided by matter ex post facto: as, 1, By rasure, inlTer- 
lining, or other alteration in any material part ; unless a 
memorandum be made thereof at the time of the execution 
and jittestation (e). 2, By breaking off or defacing the 

seal( /). 3, By delivering it up to be cancelled (^), that 

is, to have lines drawn over it in the form of lattice work 
or cancelli ; though the phrase is now used figuratively for 
any matter of obliteration or dtefiicing it. 4, By the dis- 
agreement of such, whose concurrence is necessary, in 
order for the deed to stand : as of the^^dmsband, where a 
married woman is concerned ; or of an ii^ant or person 
under duress, when those disabilities are removed ; and the 
like.] 

Deeds are also in some cases avoided by objections 
relating to the consideration on which they are founded, or 
to their want of consifieration. 

The consideration of a deed [may be either a good or a 
valuable one. A good consideration is siidh as that of 
blood or of natiTOl love and affection, where a man grants 
an estate to a near relation ; — being founded on motives of 
generosity, prudence, and natmul duty : a valuable consi- 
deration is such as money, marriage, or the like, which the 


(d) Vide Bup. p. 490. 

(e) Seo Com. Dig^. Fait (F, 1); 

Pigot’s case, 1 1 ^ep. 27 j Matson v. 
Booth, 5 M. 22^; HaB 

Chandless, 4 123 ; Hadsch) t^. 

Bpvett, 5 Bing. 368 ; Davidson v. 
Cooper, 13 Mee, & W. 343. If there 
be an erasure or interlineation in a 
deed, it will be presumed, in the ab- 
sence of proof to the contraiy, to 
have been made at or before the time 


of execution. (See Tatham w Catta- 
more, 20 L. J., Q. B. 364.) On the 
other hand, in a will the presumption 
is the other way. (Re J ames, 1 Swab. 
& Trist 238.) 

(/) Matthewson’s case, 6 Rep. 
23. 

(^) As to the effect of Cancella- 
tion, see Vin. Abr. Faits (X. 2, 3, 
4); 1 Shep. Touch, JfOj Todd o. 
Emiy, 11 Mee. & W:4. 
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[law esteems an equivalent given for the grant (A).] Deeds 
made without any consideration whatever, or even tli^ose 
made for good, though not for valuable, conrideration, are 
said to be voluntary; and by force of the statute 27 Elbe. 
\c. 4 (i), voluntary deeds are void as against bon& fide pur- 
ichaeerS (A) ; and are also void (by 13 Eliz. c. 5) as against v 
creditors, where the grantor is indebted to such creditors at I 
the time, to the extent of insolvency (/). So all deeds are / 
liable to be impeached if founded on immoral or illegal 
C 9 nsideration, or if obtained by fraud (w). But in general, 
their legal efficacy will not be prevented by tlie mere want 
of consideration. For in this respect they are distin- 
guished from simple contra(/.Sy that is, contracts not under 
seal ; to the validity of which some consideration is essen- 
tial : but a writing sealed and delivered as a deed, is sup- 
posed by the law to be made with due deliberation ; and 
to express, fully and absolutely, the intention of the party 
by whom it is executed: he is therefore bound by its 
execution, whether he received a consideration for the 
grant or engagement which it comprises, or not(n). We 

(h) Twyne’s case, 3 Uep. 83 ; 2 piece, ^ Barn. & Aid. 554? ; Pratt w. 

Rol. Abr. 779; Palm. 214. Barker, 4 Euss. 307. According to 

1 (i) Made perpetual by 39 Eliz. Blackstone, (voL ii. p. 296,) a deed 

lc.18, B. 31. made without conBideration is ^‘as 

(Ar) See Johnson v. Lcgard, 6 M. it were of no effect, for it is con- 

& Sel. 60 ; Doe v. Manning, 9 East, atrued to enure or to be effectual 

69 ; Doe v, Rolfe, 8 Ad. & El. 650 ; “ only to the use of the grantor 

Metcalfe t>. Pulvertoft, 1 Ves. & Bea. ** himself.’* But this properly applies 

183; Doe d. Richards v» Lewis, only to conveyances ; and, even as to 
11 C. B. 1035. these, is too largely laid down: for 

(0 Soe Bac. Abr. Fraud (C) ; it is clear, that a conveyance, if in- 

Glaisterv. Herver, 8 Ves. 200; Bat* tended to be gratuitous, or by way 

tersbeev. Farrington, 1 Swanst 113; of mere gift, will operate accord- 

Holloway e. Millard, I Mod. 419; ingly; and be eflfect^for the bene- 

Johnson v. Legard, Turn. 8r Russ, fit of the grantee, Jiflllpt as far as 

293 Tarleton v, Liddell, 20 L. J., it may interfere with the rights of 

Q. B, 507. creditors or dond Jid€ purchasers. 

(m) Se^ Collins e, Blantern, 2 (See Irons e. Smallpiece, 2 Barn. & 

Wils. 341. Aid. 554 ; Pratt v. Barker, 4 Russ. 

(n) ,Bac. Rfad. Gstfa, 76; Bunn v. 507.) 

Guy, 4 East, 200; Irons e. Small* 
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may add here, that whenever it appears that a deed was 
obtained by frai)d, force, or other foul practice, or it is 
proved to be an absolute forgery, such instrument is not 
only incapable of being enforced, but may be formally set 
aside by the judgment or decree of a court of judicature. 
This was anticntly the province of the Court of Star^ 
Chamber, and it now belongs tiie Court of Chan- i 
cery(o). In reference, moreover, to this subject, it is 
to be observed, that a deed may not only be avoided, 
but discharged. For by a release a party may be discharged 
from tlie obligations even of a valid deed ; but such release 
to be effectual must be itself by decd(/>). 

) 

IV. As to the general rules which our law has esta- 
blished relative to the construction of deeds^ they are prin- 
cipally as follows : 

1. A deed is to be expounded according to the intention, 
where the intention is clear, rather than according to the 
precise words used (9). For verba intentioni debent in^ 
servire and qui hceret in literd, hcsret in corticeJ*^ [There- 
fore by a grant of a rcQiainder, a reversion may well pass, 
and k converse (r).] And upon a similar principle, it is 
a maxim that [“wiaZa grammatica non vi^M chartam^' 
neither fiilse English nor bad Latin will destroy a 
dced(s); which perhaps a classical critic may think to 
be no imnecessary caution.] 

2. To explain an ambiguity in the language of a deed, 


( 0 ) 1 Shep.Toueh* 70; 2 Bl. Com; 
309. 

( p) See West t>. Biakeway^ 2 M. 
& G. 729, Imwever, be 

right here to dIfuse the teader that 
in some cases v^ere relief against a 
(Iced can be had in Chancery, re^ 
cent enactments have allowed reUef 
to be obtained also in a coiiit of 
law ; so that an action on suoh deed 


may be barred by a release not by 
deed. See Index to vol. iii. in tiL 
** Equitable Pleading/' 

(q) Chapman a, Dalton, Plowd, 
289; Hasker 0 . Sutton, 1 Bing. 300. 

(r) Hob. 27. And see 2 Saund. 
by Wms. 96 b, n.(l). 

(t) Osborn's case, 10 I^p. 188; 
2 Show* 884. 
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no evidence dehorn the deed itself is admissible (<)• For 
in such cases, the doubt arises merely fro^n the failure 
the parties .to express their ovm meaning in proper terms ; 
and if the law allowed the difficulty to be removed by ex- 
traneous evidence, it would render precision of less impoH- 
anee, and introduce inconvenient laxity into the structure 
of deeds in general (m). But here it is necessary to distin- 
guish between patent and latent ambiguities (x). The first 
arc, where the doubt arises upon the face of the instrument 
itself; and to tliese the rule applies: the second are,’ wliere 
the doubt is introduced by the existence of a fact not 
apparent on the face of the deed ; and to these the rule 
has no applicatio n (y): the reason for which seems to be, 
jj|iat where the ambiguity itself is produced by circum- 
stances extraneous to the deed, its explanation must of 
necessity be sought for through the same medium. 

3. The construction of a deed should be made upon the 
entire instrument, and so as to give effect, as &r as pos- 
sible, to every word that it contains (z), 

4. The construction should be favourable, and such that 
^^res magisvaleat quam p€reai{aY] In connection appa- 


(<) Bac, Max. f eg. 23. The same 
general rule applies to written agree- 
ments, not amounting to deeds. 
(See Higgins v. Senior, 8 Mee. & W. 
844.) It is to be observed, however, 
that the terms of a contract may, in 
some cases, be expounded by refer- 
ence to usage. ( Spicer w. Cooper, 1 
Q. B. ; Grant v, Maddox, 15 
Mee. & W. 745.) 

(«) Or (as expressed by Lord 
Bacon) it would make all deeds 
“ hollow, and subject to averments.** 
(Bac. Max. Reg. 23.) 

(x) As to patent and latent ambi- 
guity, set' 4 Cru. Dig. 425 r6 Cru. 
Dig. 165; Bac. Max. Reg. 23; San- 
derson r. Piper, 5 Bing. N. C. 425 ; 
Do<^ rf. Gains a. Rouse, 5 C. B. 422 ; 


Queen v. Wooldale, 6 Q. B. 549. 

(y) In the case of a devise (to 
which, as to all other written instru- 
ments, the rule applies), a “latent** 
ambiguity has been thus illustrated, 
that if a man devise to his son John, 
having two sons of tha( ibame, 
evidence will be admitted to show 
which son the testator meant. See 
5 Rep. 68 b; 2 Atk. 372 ; 2 P. Wms. 
135. 

(«) 2 ’Bl. Com. 379. 

(a) See Plowd. Shop. Touch. 
82, 83; 2 Bl. Com. ^80; 2 Saund. 
by Wms. 96, n (1); Roe t>. Tran- 
raar, Willes, 682 ; James v. Plant, 
in error, 4 Ad. & EL 766 ; Doe d. 
Lewis y. Davies, 2 Mee. & W. 516. 
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rcntly with which rule, it is also laid down, that [if the 
womls will bear two senses, one agreeable to and another 
against law, that sense shall be preferred whicli is most 
agreeable thereto (6). As if tenant in tail lets a lease 
to have and to hold during life generally, it shall be con- 
strued to be a lease fordxis own life only, for that stands 
with the law ; and not lor Idie of the lessee, which is 
beyond his power to grant.] 

5. * When any thing is granted, the means necessary for 
its enjoyment are also granted by implication; for it is 
a maxim that “ cuicunque aliquid conceditiir, conceditur et 
id sine quo res ipsa non esse potuit (c).’’ Tims, if a man 
conveys a piece of ground in •the midst of his estate, a 
riglit of way to come to it, over the 'land not convey 
will pass to the grantee. 

6. [If there be Wo clauses so totally repjiignant to each 
other that they cannot stand together, the first shall be re- 
ceived, and tlie latter rejected (rf).] 

7. Ambiguous words shall be taken most strongly 
against the grantor, and in favour of tlie grant(^e(e). 

Verba fortius accipiv^tur contra proferentem,^^ the 

principle of self-preservation will make men sufficiently 
careful not to prejudice their ortn interest?? by the too ex- 
tensive meaning of their woi*ds ; and hereby all manner of 
deceit in any grant is avoided, for men would ahvays affect 
ambiguous and intricate expressions, if they were after- 
wards at liberty to put their orvn construction upon them.] 
But [in general, this rule, being a rule of some strictness 

(b) Co. Litt. 42 a- Doe d. Spencer v. Pedley/ 1 Mee. 

(c) See Co. Litt, 56 a ; Shep. & W. 677. The rule, however, in 

Touch. 89 ; Liford's case, 11 Rep. such case, when ariainff on a devise, 

52; 1 Saund, by Wms. 323 a, n. (6); seems to bo to consider the latter 

Lord Darcey r. Askwith, Hob, 234 ; clause as the one to be followed, 

Earl of Cardigan «. Armitage, 2 (See Co, Litt. 1126; Plowd, 541; 

Barn. & Cress. 21 L; Harris v. Ryd- ’ Doe d. Spencer v. Pedley, ubi sup.) 

ing, 5 Mee. & W. 60 ; HinchlifFe v. (e) See Co. Litt. 36 a ; Sac, Maic. 
Kinnoul, 5 Bing. N. C. 24. Reg* 3 ; 2 Bl. Com. 380; Doe v. 

(d) See Shep. Touch. 88; Hard. Edwards, 1 Mee. & "VJ. 556; Bullen 

94 ; Doe d. Leicester, 2 Taunt. 113 j v. Denning, 5 Barn. & Cress. 842. 

kk7 
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and rigour, is the last to be resorted to, and is never to 
be relied upon but where all other rules of exposition 
fail(/)] and it does not apply to a grant by the Crown 
at the suit of the grantee (g). 

Having tlins considered the general nature of deeds, w# 
may ipmark finally, as tc^heir use and application, that it 
is not only through these instruments that conveyances” 
are for the most part effected, but that a deed is in come 
cases absolutely essential to the transaction in hand, as 
will be more fully noticed wdien the occasions shall arise. 

(/) liac. Max, llcg. 3, « (g) Vide post, C27. 
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CHAPTER XVIL 

OF ORDINARY CONVEYANCES —AND FIRST, OF 
THOSE AT THE COMMON LAW. 


The branch of law Avliich relates to conveyances/’ or 
the instruments of voluntaiy alienation, is proj^erly of a 
practical character, and seems in the nature of things 
capable of being regulated with great simplicity. It in- 
volves, however, in the English jurisprudence, considera- 
tions of a very complex and subtle kind,'* and has been 
elaborated into a highly artificial systeiri, known under 
the denomination of couvcyancing^ — a 8} stcm which main- 
tains its OTO separate body of practitioners and professors, 
and constitutes a science in itself (a). 

In the earlier times, and indeed down to so late a period 
as the reign of Henry the eighth, the chief distinction be- 
tween the different inodes of conveyance, as regards lands 
_Qf free tenure (6), to which alone our attention is at present 
directed, was this, that they were either by matter in yau, 
or by matter of record {c) ; the first, which were the ordi- 
nary class, comprehending such as were transacted between 
two or more persons in paiSy in the country (that is, ac- 
cording to the old common law, upon the very spot to be 
transfen’cd (rf) ); the second, such as were effected by an 
asvsurance in the superior courts of justice. But in and 
subsequent to the reign just mentioned, various acts of par- 

(a) See 44 Geo. S, c, 98, s. 14. conveyed, vide post, c, xxiE 

As to conveyancers, see 2$ & 24 (c) As to records ^ vide sup. pp. 

Viet, c, 127, B. 34. 48, 488, n. (d): and see the same 

(b) As to lands of copyhold tenure, note, as to matter 
and the manner in which they are . W 2 Bl. Com, 294, 

K K 8 
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liament have been passed, the eflfect of which has been to 
introduce a new class of conveyances ; distinguished from 
the more antient ones, as deriving their force and authority 
from these statutes, and not from immemorial custom, or 
the common law of the realm ; and it will be found con- 
veftient, in discussing the general subject of conveyances, 
to keep the latter distiuction, as well as the former, promi- 
nently in view. 

We shall therefore divide the conveyances of land of 
freehold tenure, first, into conveyances of the ordinary 
kind, beiifg in effect the same ndtli those antiently described 
as in pais : and secondly, into conveyances by matter of 
record; which, as compardd with the other, are of a rarer 
or more special description. The first of these, we shall 
again subdivide into two clas>ses, first, conveyances at 
common law ; secondly, conveyances by statute law. The 
conveyances at common law will constitute the subject of 
the present chapter ; and they may be thus enumerated : — 
I. Feoffment. IT. Grant. III. Lease. IV. Exchange. 
V. Partition. VI. lielease. VIT. Confirmation. VIII. 
SuiTcnder. IX. Assignment. X. Defeasance. 

I. A Feofcnent. In the course of our past discjuisi- 
bions, we have already had frequent occasion to refer to 
this method of conveyance, because it was for ages the 
only method in ordinary use by which our ancestors were 
wont to convey the freehold of land in possession ; and the 
doctrines relating to it are by consequence very closely con- 
aected with the fundamental principles of the law of real 
property, and essential to their illustration (rf). And for 
the same reason, we shall proceed now to give a somewhat 
fuller account of its nature and properties than its actual 
importance, in practice, would seem to justi^. For it is 
necessarj^ here to apjaize the reader, that this conveyance 
has now fallen, in great measure, into disuse, having been 

(li) A» feoabi^nt, see Co, Litt. 4S a. 
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dihiost entiroly supplanted by some of that class which are 
founded on the statute law of the realm. 

[A feoffment, then, is derived from the verb to enfeoff, 
feoffare or infeudarei to give one a feud,] and is a method 
of alienation applicable to the purpose above described, viz. 
that of conveying an estate of freehold in possession iif a 
corporeal hereditament; and to that purpose only (6). 

[This is jJahdy derived from — or is indeed itself the very 
mode^of — the antient feudal donation; for though it may 
be performed by the word enfeoff or grant,” yet the 
aptest word of feoffment is or dedi'^ f)^ And it 
is still directed and governed by the same feudal rules ; in- 
somuch that •the principal rule Velating to the extent and 
effect of the feudal grant, tenor est qui legem datfeudo^^ 
is, in other words, become the maxim of our law with rela- 
tion to feoflinents, ilhodus legem dat dowaiioni” (g^). And 
therefore as in pure feudal donations, the lord, from whom 
the feud moved, must expressly limit and declare the con- 
tinuance or quantity of estate which he meant to confer, 

ne quis plus donasse prwsumatur^ quam in donatione ex- 
presseritf^ so, if one grffits by feoffment lands or tenements 
to another, and limits or expresses no estate, the grantee 
(due ceremonies of law being peidbnned) hfith barely an 
estate for ]ife(A). For as the jiersonal abilities of the feoffee 
■““Were originally presumed to be the immediate or principal 
inducements to the feoffinent, the feoffee’s estate ought 
to be confined to his person, and subsist only for his life ; 
unless the feoffor, by express provision in the creation and 


(tf) A reversion or remainder, 
however, anti the particular estate 
on which it is expectant, may be 
created by the same feolFment (vide 
sup. p. 327). And so a freehold 
reversion already created, if expec^ 
tant on a particular estate for years, 
may be transferred by feoffment, 
with the consent of the particular 
tenant. (Co, Litt, 48 b.) But where 
VOL. T. 


his consent is not given, the con- 
veyance must be by grant, and the 
livery is void. Litt. s. 567 ; Co, 
Litt 48 b. 

(/) Co. Litt, 9 a. As to the effect 
of these words, in respect ^of their 
not now implying any covenant in 
law, vide sup. p. 498, n, 

(g) Wrights Ten. 2L 
(A) Co, Litt, 42 a, 

L L 
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[constitution of the estate, hath given it a longer continu- 
ance.] It has therefore been the practice in all feoffments, 
from time immemorial, to limit, by express words, the 
nature of the estate intended to be conveyed. 

[But by the mere words of the donation the feoffment 
is*by no moans perfected ; there remains a very material 
ceremony to be performed, called livery of seisin,] without 
which the transaction cannot opeiate as a feoffment (i). 
[This livery of seisin is no other than the pure feudal in- 
vestiture or delivery of corpoi*al possession of the land or 
tenement, which was held absolutely necessary to complete 
the donation (A). A^atn feudum sine investitur& nuUo 
modo constitui potuW (1) ;''and an estate was then only per- 
fect when, as the author of Fleta expresses it in our law, 
fit juris et seisince conjnnctid^^m). 

Investitures*, in their original rise, were probably in- 
tended to demonstrate in conquered countries the actual 
possession oi* the lord : and that he did not grant a bare 
litigious right, which the soldier was ill qualified to pro- 
secute, but a peaceable and firm possession. And at a 
time when writing was seldom practised, a mere oral gift, 
at a distance from the spot that was given, was not likely 
to be either long or accurately retained in the memory of 
bystanders, who were very little interested in the grant. 
Afterwards they were retained as a public and notorious 
act, that the country might take notice of and testily the 
transfer of the estate ; and that such as claimed title by 
other means, might know against whom to bring their 
actions. 

In an weU-govemed nations, some notoriety of this kind 
has been ever held requisite, in order to acquire and ascer- 
tain the property of lands. In the Roman law, plenum da- 
minium was not said to subsist, unless where a man had 
both the right and the corporal possession ; which posses- 
sion could not be acquired without both an actual intention 

(i) litt it 70. (/) Wright»» Ten. 87. 

<A) Videwp. p. Uh ^ (m) L. a, c. 15, s. 5. 
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[to possess, and an actual seisin or entry into the premises, 
or part, of them, in the hame of the whole (n). And even 
in ecclesiastical promotions where the freehold passes to 
the person promoted, corporal possession is required at this 
day to vest the property completely in the new proprietor ; 
who, according to the distinction of the canonists (o), ac- 
quires the jus ad rem^ or inchoate and imperfect right, 
by nomination -and institution; but not the in re, or 
complete and full right, unless by coiporal possession. 
Ther<»fore in ecclesiastical dignities, possession is given by 
instalment in rectories and vicarages, by induction 
vuthout which no temporal rights accrue to the minister, 
though every ecclesiastical power is vested in him by in- 
stitution. So also oven in descents of lands by our law, 
which are cast on the heir by act of the law itself’, the 
heir,] as we have seen, [has not plenum drnninium^ or full 
and complete o^mership, till he has made an actual cor- 
poral entry into the lands (p).] 

[Yet the corporal tradition of lands being sometimes in- 
convenient, a symbolical delivery of possession was in many 
cases antiently allowedf by transferring something near at 
hand, in the presence of credible witnesses; wliich; by 
agreement, should serve to represent the very thing de- 
signed to be conveyed; and an occupancy of this sign or 
sjnnbol was permitted as equivalent to occupancy of the 
land itself* Among the Jews, we find the evidence of a 
purchase thus defined in the book of Ruth(y): *^Now 
this was the manner in former time, in Israel, concem- 


(n) ** Nam apiscimur possessionem 
corpore et animo ; neque per se corpore^ 
neque per se animo. Non autem ita 
accipiendum estt at qui fundum pos^ 
sidere velitf omiles glebas circumam- 
buiet ; sed st^cii quamlibet partem 
ejus fundi introire** — 41, 2, 3.— - 
And again : ** traditionihus dominia 
rerum, non nudis pactis, trand^erun-’ 
Cod. 2, 3, 20. 

fol Decretal. 1, 3, t. 4, c. 40. 


(;>) Vide sup. p. 432, where it is 
noticed that an heir before entry 
cannot maintain ah action of tres- 
pass. So under the rule that for- 
merly required a title by descent 
to be traced from the person last 
seised of the inheritance, Mie heir 
was incapable, before entry, of being 
made the root of descent, vide sup. 
p. 399. * 

{q) Ruth, ch. iv. v. 7/ 

2 


L L 
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ing rcdeeiwing and concerning cliangiiig, for to confirm 
all things ; a man plucked off* his shoe, and gave it to 
his neighbour : and this was a testimony in Israel/’ 
Among the antient Goths and Swedes, contracts for tlie 
sale of lands were made in the presence of witnesses, who 
extended the cloak of the buyer, while the seller cast a 
clod of the land into it, in order to give possession ; and a 
staff or wand was also delivered from tho vendor to the 
vendee, which passed through the hands of the* wit- 
nesses (r). With our Saxon ancestors, the delivery of a 
turf was a necessary solemnity to establish tlie conv(^yance 
of lands ( 5 ), And to this day, the conveyance of onr 
copyhold estates is usually made from the seller to the lord 
or his steward, by delivery of a rod or verge, and then 
from the lord to the purchaser, by re-delivery of the same, 
in the presenct of a jury of tenants. 

Conveyances in writing were the last and most refined 
improvement.] For the donation, when depending on the 
remembrance and testimony of witnesses, [was liable to be 
forgotten or misrepresented, and became frequently inca- 
pable of proof. Besides, the new^ occasions and necessi- 
ties introduced by the advancement of commerce, required 
means to be devised of charging and encumbering estates,] 
without an absolute sale thereof; [and of making them 
liable to a multitude of conditions and minute designa^ 
tions.] Written deeds {t) were consequently introduced, 
[in order to specify and perpetuate the peculiar purposes 
of the party who convoyed :] and now by the statute of 
fraud* (29 Car. II. c. 3) s. 1, no estate created by livery 
of seisin only, and not in writing signed by, the party, or 
his agent by writing lawfully authorized, shall be of any 
force except to constitute an estate at will. Since this 
statute, therefore, a feofl^ent has not been efectual unless 
• 

(r) SU^noliook, die Jure Sueon. 1. called a eharUt of feoffment; and 

tliia ia the more appropriate term* 
il^ tHtwTi Bpistolw. 85, Co. Litt 9 b, 36 a, n. (1). 

A ^ i.: aito 
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accompanied either by deed or writing so signed ; though 
the 4;ransaction has been nevertlieless considered as d(j- 
]’ivlng its legal force from the livery, and not from the 
written instrument (u). And now by 8 & 9 Viet. c. 106, 
s. 3, a feoffment made after 1st October, 1845, other than 
a feoffment made under a. custom by an infant (a*), shall be 
void at law unless evidenced by deed. 

[Livery of seisin is either in deed” or in law.” Livery 
in deed is thus performed. The feoffor, lessor, or his at- 
torney, together with the fcoflfce, lessee, or his attorney (for 
this may as effectually be done by deputy or attorney as by 
the principals themselves in person), come to the land, or 
to the house ^ and there, in the*presence of witnesses, de- 
clare the contents of the feoffhient or lease on which 
livery is to be made. And then the feoffor, if it be of 
land, doth deliver t6 the feoffee (aU other, persons being 
out of the ground) a clod or turf, or a twig or bough there 
growing, with w^ords to this effect : I deliver these to you 
in tlie name of seisin of all the lands and tenements con- 
tained in this deed.” But if it be of a house, the feoffor 
* must take the ring or^latch of the door (the house being 
quite empty), and deliver it to the feoffee in the same form ; 
and then the feoffee must enter alone, antf shut to the 
door, and then open it, and let in the others (y). And in 
all these cases it is prudent and usual to indorse the livery 
of seisin on the back of the deed, specifying the manner, 
place and time of making it, together vdtli the names of 
the witnesses (z).] And thus much for livery in deed. 

[Livery in law is where the same is not made on the 
land, but in sight of it only ; the feoffor saying to the feof- 

(tt) Co. Lift. 48 a ; et vide sup. p. to the cases in which more than one 
502, n. («.) , livery will be required, in conse<» 

(or) As to this cujtoin in gavel- quence of the lands lying ki dif- 
kind, vide sup. p. 218. feretjt counties, or the like.^ 

(y) Co. Litt. 48a; West. Symb. («) As to the manner of making 
251. Further information will be livcfry of seisin, see also Koe Rash- 
found in Blackstone (voL ii. p. 315) leigh, 3 Bam & AM.«156 *, Doe a, 
on this subject; and particularly as Taylor, 2 Nev* & 
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[fee, I give you yonder land, enter and take possession*” 
Here, if the feoffee enters daring the life of the feoffor, it 
is a good livery, but not otherwise.] By the antient law, 
indeed, if* he dared not enter through fear of his life or 
bodily harm, his continual claim (a) — made yearly in due 
form — would suffice without an entry. But this is now 
altered by 3 & 4 Will, IV. c. 27, s. H,;,iiivhich provides 
that no right of entry or actio n plj^nre be pre- 
served by continual claim. cannot be 

given or received by attorney, %y the parties 

themselves (ft).] 

By feoffment, not only a fee simple may be conveyed, 
but an estate tail or an e'state for life ; for ihese (as we 
have seen) are all estates of freehold. But the term ^^feoff- 
ment” is considered as importing more pix^perly a convey- 
ance of the /re,; while the conveyanefe of a# estaU tail is 
more technically called gift ; that of an estate for life, a 
demise or lease { c). 

The last point that we shall notice with respect to this 
conveyance, is, that up to a recent period it has been 
distinguished from others by the following property ; tliat 
when made (without fraud) by a person in actual pos- 
session, it wo\dd always have the effect of passing to the 
feoffee a freehold, either by right or by wrong. For it was 
a deliveiy of the actual seisin, that is, of the actual pos- 
session, as for an estate of freehold, in fee, in tail, or for 
life ; so that if the feoffor was himself lawfully seised to 
the full extent of the estate that he conveyed, a freehold 
as of right would pass ; and even if he w^as not lawfully 
seised, or not lawfully seised to that extent, a freehold 
would still pass, though a freehold by wrong {d\ And 

(а) Litt, 421 ; Co. Litt. 48 b ; 2 it dtfTers in nothing %om a feoffment, 

Init. 483. but in the nature of the estate pass- 

(б) Litt. 32 b. ing by it,'* 

(c) Litt a. 39 { CjO. Litt 9 a. {d) Litt sa. 599,611; Co. Litt. 

li p. 316) enum^^ S67aj I**ennor*s case, S Rep. 77; 

Taylor v. Horde, 1 Burr.^Oj Co. 

: b. binu^f rotiaaik., Litt. by Butl. 330 b, n. (1) ; 2 Sdnei, 
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when by such means, or by any other, a wrongful or tor- 
tious freehold was created, tlie eflfcct was, that the person 
lawfully entitled to the freehold in possession was dmeised; 
and if there were any persons in reversion or remainder, 
such reversion or remainder was displaced or divestedy so 
that each of these parties ceased to retain (strictly speak- 
ing) an estate; though each nevertheless possessed a ri^At 
of entry ; that is, was entitled, in his proper turn, to enter, 
and reject the wronUloer, and thus to revest his own 
estate (e). But all this doctrine, so far as regards the ope-- 
rat ion of a feoffment by wrong y — ^long diminished in prac- 
tical importance by the growing rarity of feoffments, and 
by other causes, and latterly involved in some degree of 
obscurity, — is now abolished by the provision of 8 & 9 
Viet. c. 106, s. 4, to which we have had frequent occasion 
already to refer, that*^^ a feoffinent made after the 1st Oc- 
tober, 1845, shall not have any tortious operation.” 

II. A Grant is effected by mere deed, without livery of 
seisin, containing words expressive of the intention to con- 


Us. 18, 20 ; Doe f;. Hall, 2 Dow. & 
Ry, 38 ; Doe t>. Lynes, 3 Barn. & 
Cress. 388 ; Doe v. Taylor, 5 Barn. 
& Adol. 575, The doctrine in the 
text, though no longer in force, yet 
Reserves attention from its tendency 
to illustrate the principles of the 
law of real property, It is to be 
observed, that, independently of a 
feoffment, a tortious estate may be 
created by any act that produces a 
disseisin, or any wrongful ouster of 
the freehold. (Co. Litt2a.) The 
nature of these wrongful acts will be 
explained in that part of the work 
which treats of civil injtiries, vide 
post, bk. V. c. VIII. 

(e) Co. Litt. 251 a, b, S27 b ; 1 
Saund. by Wms. 319, n. (1) ; Focus 


V. Salisbury, Hard. 401, 402. In the 
particular case, hoi(fever, of a wrong* 
ful feoffment by tenant in tail in 
possession, the effect was different ; 
for it was a discontinuance, which for- 
merly deprived the reversioner or 
remainder- man (as well as the issue 
in tail) even of his right qf entry, 
and left him nothing but a right of 
action. (Co. Litt. 327 b.) But by 3 & 
4 Will. 4, c. 27, s. 39, a discon- 
tinuance is no longer to be attended 
with this effect (see also 8 & 9 Viet, 
c. 106, 8. 4). A discontinuance, 
besides, involved (as we have seen) 
no f&rfeiture of the particular es- 
tate i though it was otheri^ise with 
a wrongful feoffment by tenant fior 
life or years. Vide sujg. p. 463. 
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vcy. The appropriate words are dedi et concessi/^ have 
given and grante(l 5 ” but they may bo supplied by others 
of the like imj)ort(^). This was the regular method, 
by the common law, of transfemng estates in expec- 
tancy (that is, reversions and remainders) in corporeal liere- 
difeament)b(A), as feoflinent was of transfemug a frecdiold 
estate in possession. And the same mode, viz. grant, was 
appropi'iate also to the transfer (for whatever estate) of 
hereditaments incoriK)real (i) — sueflj^as advowsons, iiom- 
mons, rents, &c., — of which wc are to treat hereafter. For 
it obviously results from the nature both of tilings ineor- 
])oroal, and of corporeal things in expectancy, that no 
livery can be made of them ; not of tlie first,„because they 
are not capable of possession ; nor of the last, because the 
possession is in the pai*ticular tenant, and not in the grantor. 
For wliieli reason they were formerly both said to lie in 
grant; while corporeal hereditaments in possessiou were 
sai^ to lie in livery (j). And as the latter jiasscd by foi’ce 
of the livery of seisin, so the fornur passed by force of the 
deed. But the conveyance by grant, is now extended to 
all kinds of hereditaments ; for by 3 & 9 Viet. c. 106, s. 2, 
it is enacted, that, after the 1st Octoher> 1845, aU corporeal 
tenements and hereditaments shall, as regards the convey- 
ance of the immediate freehold thereof, be deemed to lie in 
grant as well as in livcrj^” (ft). It is also to be remarked 
under this head, that by the antient law, besides the gran*^ 
itself, an additional ceremony was required where a rever- 
sion or remainder was the subject of transfer; viz. the 
* 

(g) 2 Sand. Us, 47. Tlic woid if) 2 Rep. 51 ki Doe Cole, 7 
or ”granC^ is by 8 9 Viet. Barn, 5? Cress, 245. 

c. 106, s. 4, to imply no cpven^i^t as (A) It will he seen hereafter (post, 
to title or otlierwise; vide sup* pt p 547) that the eSeot of this enact- 
498, n* (^}. ment has been to make a grant the 

(A) Co. Litt. 172 a, 552 b. usual metiiiod of passing real estate 

(0 A% tp incorporeal hai*e4ita- kier vmst dnder the present system 
yW cup. p. iMMlt, «f eoaveyaneiog. 
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attornment of the tenant of tlie particular estate, to the 
graijtec (Z). But by the statute 4 & 5 Anno, c. 16, this 
reepusite is now dispensed with(m). 

ITI, A Lease (or demise”) is a conveyance by which 
a man grants lands or lenem<'nts (UhuaUy with the reser- 
vation of a rent) to anothei*, for life, for years, or at 
will (w), such estate being short of the lessor’s own interest 
therein (o) ; for if it to the full extent of that interest, 
it is th(5n ])roperly an assignment,” and no lease (p). A 
lease of land for life, being a freehold interc'st, could not 
be constituted by tlie common laAV without livery of seisin ; 
and therefor^ the lease could, in such case, Ix' otily by way 
of foolftnent (q) : but if the estate were for years, or at 
will, no livery was re(iuircd(r) ; nor was a deed, or even 
any Avriting, formerly essential to the efficacy of a demise 
of land ( 5 ). The law, however, on this subject has been 
since altered; for by the Statute of Frauds, (29 Car. II. 
c, 3,) SH. 1, 2, all leases Avhatever, A^uth the exception of 
those not exceeding three years and with a rent of not less 

(l) Litt. s. 568, 569 ; Doe v^Finch, nerally, see Co. Litt. 43 b ; and Bac. 

4 Barn. & Adol. 303. As to attorn- Abr., Leases and Terms of Years, 
meiit, vide sup. pp, 472, 474 ; Litt. ** where ” ( says lUftckstone, vol. li. p. 
8. 551 j Co. Litt. 309 a ; Gilb. Ten. 323, tn notts) tbc subject is treated 
90, 91. “ in a perspicuous and masterly man- 

(m) Sec Doe d. Agar v. Brown, “ ner: being sup}>o8cd to be extracted 

i Ell, & Bl. 381. ** from a manuscript of Sir Geoffrey 

(») Litt. s. 68. A lease may be Gilbert.’* As to leases under 
either of land in the possession of powers defectively executed, see 12 
the lessor, or of land whereof be has & 13 Vict, cc. 26, 110; 13 be 11 
tbc reversion or remainder; for of Vict. c. 17. • 

the latter he may maKe a lease for (p) ^ Bl. Com. 317. 

years in /uhtro, to take effect i» (<?) Litt. s. 59, 

possession, on tlie determination of (r) Ibid. 

the particular^ estate ; and he may {s) But a lease of an incorporeal 

aKo grant the reveislon for a term hereditament could not be made at 
short of his own interest therein; common law without deed*^( Co. Litt* 
but such grant must be by deed. 49 ; Bird e. Higginson, 6 Ad. & El 
See Co. Litt. 47 a ; Bac. Abr. 824 ; Eex v. Marquis of Salisbury, 
lieases (N.) 8 Ad. & El 716.) % 

(o) As to the nature of leases ge.^ 
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than two^thirds of the improved value, must now be put 
into writing find signed by the lessor or liis agent lawfully 
authorized in wi’lting(M). And, by the recent statute of 
8 & 9 Viet. c. 106, (sect. 3), it is further provided, that a 
lease, required by law to be iu winting, of any tenements or 
hereditaments, made after 1st October, 1845, shall be void 
at law mile&s made by deed ; though, on the other hand, 
— ^by the effect of the same statute, (sect. 2,) providing 
that all corporeal hereditaments shall, as regards the con- 
veyance of tlie immediate freehold thereof, be deemed to lie 
in grant as well as in livery — ^a lease even for life may now 
be (effected hy grant, without liver}^ of seiKsin. It results, 
however, ftom the fbrmet observations with respect to 
estates for 3 ears, that a lease of land for years will not 
vest in the lessee a complete CKstate for all purposes, until he 
has made entry on the land demised ; and that in the mean 
time he takes nothing bejond an interesse termini (r). 

When the lease' is for years only, the estate may be 
granted to take effect in possession either immediately, or 
at some future time (a) ; and, in the latter case, the lessee 
has of course no right to enter iinty that futm*e time has 
arrived. Hut it is important carefully to distinguish these 
leases in fuUtro from mere agreements to let; for an in- 
tended lessor may, without using such words as actually to 
divest liimself of any interest present or fiiture, simply 
engage to grant a least' at a future period; and as no in- 
terest in tlie mean time passes, this will be a mere agree- 
ment, and no lease (y). And with respect to such agree- 

(«) A'f to signatme m (he ca^e of and often a diflSicult one* (SeeFoolc 
demises wMf/tr vide bup. p 002, v Bentley, 12 East, 168; Doe v 
n (« ) Groves, 16 East, 244; Doe Kies, 8 

(t ) V ide sup. p. 293. Bmg. 178 , Warman a. Faithful, 5 B. 

(x) Vide sup. p. 327. 81 Adol 1042; Hayw^j^rd v llaswell, 

(y) Whether a given in«!^ment 6 Ad. 82: E. 266 ; Chapman i». Bluck, 
amounted^to a lease, or only to an 4 Bmg. N.C.187; Doe 0. Benjamin, 
agr^femeni to let, was (before the late 9 Ad. & Ell 6t4 , Doe v, Clarke, 7 
provision of 8 3? 9 Viet. e. 106, s 8, Q. B. 211 ; Chapman v. Towner, 6 

in ({(oteKt,) a (piestion of Moo. & W. 100 , Curling v. Mills, *6 
construction upon the words used, Man.& G. 182 ) The statute above 
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incnts, it is material to remark, that by 29 Car, II. c. 3, s, 4^ 
they, are required, even where the term agreed for is less 
than three years, to be in writing (z), 

[The usual words of operation in a lease are ‘'demise, 
grant, and to farm let,’’ demvdy concessi^ et ad firmam 
tradidi{a).'] For [/arm or fcorme is an old Saxon woyd 
signifying provisions (i) ; and it came to be used instead of 
rent or render, because antiently the greater part of rents 
were, reserved in provisions — ^in corn, in poultry, and the 
like, — till the use of money became more frequent : so that 
a firmer, /rmarzw5, was one who held his lands upon pay- 
ment of‘ a rent or feoime ; though at joresent, by a gradual 
departure frorn the original sens®, the word farm is brought 
to signify the very estate or lands so held upon faim or 
rent.] Neither the words “to farm let,” however, nor 
any of the others above specified, are indispensable to the 
effect of a demise ; any expressions sufficiently indicating 
the intention of one of the parties to divest himself of 
the possession, for a determinate period, in favour of 
the other, being clearly sufficient to constitute a lease (c). 
And it has been adjuc^cd that even the words “ agree to 
let,” may be so used as to amount in construction of law to 
an actual demise ; and are not necessarily to be expounded 
as a mere agreement for a lease {d). In reference to the 
covenants contained in a lease, we may here observe, that 
it results from what has been before stated as to covenants 
running with the land{e)» that the lessee is liable not only 
to the original landlord or reversioner, but in case of the 

mentioned will probably have the N. P. C. 12; Edge v. Stsfiffbrd, I 

efteot of preventing, to a certain Tyrw. 293, 

extent, the occurrence of this ques- (a) Co. Litt. 45 b. 

tion ; which there will also be now (5) Spelm. Gloss, 229. 

the less frequent inducement tn raise (<?) Bac. Abr. Leases, &c. ; Doe 

ill consequence of the recent Stamp v, Ashburneri 5 T, R. 163 ; Barry u. 

Act, 23 Viet. c. 15, wbici imposes Kugent, 5 T. R, 165, n. 

the same duty on an agreement for (d) Poole v. Bentley, 13*East, l63. 

a lease as on a lease for any term not Vide sup. p. 522, n. 

exceeding seven years. (e) Vide sup. p. 498. 

(a) See Imman Stamp, 1 Starkie, 
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f^rant of \he reversion, llicn to the grantee also, for the 
future performance of all such covenants contained ii^ the 
lease, on the part of the lessee; and is entitled, on the 
other hand, to enforce against the grantee as well as the 
original landlord, the future performance of all such as are 
contained in it on the paii of the lessor (/). As to the 
covenants in a lease, it is also material to notice, that to 
improve the landlord’s security, the lease usually contains 
a proviso that on breach of any of these covenants by the 
tenant, the landlord shall be at liberty to re-c/?/er, and 
resume and hold possession of the ])rcmises as if no lease 
of them had ever been made. Such a proviso coiisti- 
tiitcs, in case of a im^ach of covenant by the tenant, a 
most advantageous addition to the hindlord’s remedies, 
which would otherwibc be (‘onfined to a right of action 
for damages on the covenant, and (tfis regards the non- 
payment of rcnl) a right of distress. 

IV. [An Exchange is a mutual grant of equal interests, 
the one in consideration of the other. The word ‘^ex- 
change” is so individually requisite and appropriated by 
law to this case, that it cannot be supplied by any other 
word or expr^^ssecl by any circumlocution (g)* The estates 
exchanged must be espial in quantity (A), not of valtie (for 
that is immaterial), but of interest ; — as fee simple for fee 
bimpl(^] a lease for years for another lease for years, and 
the lilvc(/). And [no livery, even in exchanges of free- 
hold, was, at the common law, necessary to perfect the 
conveyance (J) : for each party stands in the place of the 
other, and occupies his right, and each of them hath 

(/) SccThursby v.PSant, 1 Saund. (h) Liu, as. 6^, 6$, 

by Wms, 230 bj Wright v. Bur- (i) As to wh«tW an exchange by 

rougbes, 3 C. B. $44. lessee for twenty years with lessee 

(g) Co. Litt. 50, 51 } Eton Col- for thirty or forty years would be 
lege e, BiShop of Winchester, 3 Wils. good, sec Perk. sect. 375 ; 2 Shep. 
40$4 See the provision B S; 0 Viot, Touch. 296* 

0 . 196, s. 4*, mentioned in the next y) Litt. s, 62. 
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already had colT^oral possession of his own land.] Yet by 
the Htatiite of Frauds, (29 Car. II. c. 3,) ss. 1, 3, an ex- 
change is now required to be in writbg ; and by the laic 
si alllie, 8 & 9 Viet. c. 106, s. 3, it must also b(‘ by deed, in 
ev(*ry case except that of an exchange of c*oi;yhold. More- 
over, by the common law, [oitiy must be made on bcftli 
sides ; for if (uther jiaiiy die before entry, the exchange is 
void for want gf suilicient notoriety (A). And so also] it 
was hf'ld, that [if two })arsons, by consent of patron and 
oi'diiiaiy, exchange their preferments, and the one is })ie- 
sented, instituted, and inducted, and the other is i)resenfe(l 
and instituted, but dies before induction, — the former sljall 
not keep his# new benefice, b(x^u&e the exchange was not 
completed, and therefore he shall return back to his 
own(Z). For if, after an exchange of lands or otliiT 
hereditaments, either party be evicted of those which 
were taken hy him in exchange, through dc'fcct of the 
other’s title, he shall retui’n back to the possession of his 
oiMi, by virtue of the implied warrant j contained in all 
exchanges (/n).] But this doctrine seems now to be affi^ted 
by the provision of tb^ late statute, 8 & 9 Viet. c. 106^ 
s. 4, that an exchange of any tenements or hercditam(*nts 
made by deed executed after 1st October, 1^45, shall not 
imply any condition in law. It may l)e ])ropor too, before 
we conclude this head, to point the reader’s attention to 
the distinction between the conveyance pro])erly called an 
exchange (that is, one made in the method al)o\^e pointed 
out), and a transaction where the parties execute mutual 
conveyances of their respective lands under somo other 
form or forms of assurance ; for to such a esse the doc- 
trines above laid down, as to exclhangeSi have no applica- 
tion {n). 

• 

(Zr) Co. Litt. 51 b. . («) Sec Eton CoJlcgc t>. Bisliop 

{1) Perk. 8. 288. As to exchange of Winchester, 3 Wila. 481. it is 
of preferments, see Downes v, Craig, further to be observed, that ex'^ 
0 Mce. & W. 166. changes of land may now be olTected, 

(m) As to warranty, vide sup. p. under provisions spetially devised 
494. for that purpose in the General 
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V. [A Partition is wliere two or more joint-teiian1«5, 
coparceners, or tenants in common, agree to divide the 
lands so held among them in severalty, each taking a dis- 
tinct part ( 7 >).] Here, as they all hold^ro indioho or pro- 
miscuously, [it is necessary that they all mutually convey 
and assure to each other the several cshales, whi(*li they are 
to take and enjoy sejmratcly (y).] By the common law, 
coparcenorh — who w^ere compellable to make partition — 
might have made it by parol only, nccompam(‘d by livery ; 
Init joint-tenants and tenants in common — who at common 
law were not so compellable — could not have made it other- 
wise than by deed: though (if perfe(*ted by livery) such 
deed did not require to be signed (r). However, it would 
seem that, by the Statute of Frauds, (29 (\ar. If. c. 3,) an 
instrument in wTiting, signed by the ]>urty or his agent, is 
now necessary in every ease of partition (a*). And by the 
express provision of 8 & 9 Viet. c. 106, s. 3. ]>artitions of 
all hereditaments (not being copyhold) shall be void at law, 
unless made by deed(^). 

The (‘ommon law conveyances which have been hitherto 
^considered, are all (it may be rerparked) of tiprimary or 
original character. Those wliich remain are of a [second-- 


Inclosure Acts ; and that not only 
in cases of iiiclosure, but even as 
regards lands not subject to be in- 
closed, or in respect of which no 
proceedings for mclosure are pend- 
ing. (See 8 & 9 Vkt. c. 118, sb. 92, 
147 i 9 & 10 Viet. c. 70} 10 & 11 
Viet. c. 1(11} 11 & 12 Viet c. 99; 
12 & 13 Viet c. 83 ; 14 & 15 Viet 
c 63 ; 15 & 16 Viet c. 79 ; 17 & 18 
Viet c. 97; 22 & 28 Viet c.4S.) 

( p) As to partition, see Co. Litt 
165 b. 

(^) ViAe sup, p, 344. 

(r) 2 Bl. Com. 324, Blacks tone 
add# that the statutes 31 Hen. 8, 
0 , and 32«Hem 8, c« 22^ (which 
joint tenants and tenants 


in common to a writ of partition,) 
did not affect the manner of con- 
veyance when the partition was 
effected without writ 

(«) Co. Litt by Harg. 169 a, n. 
(4.) See, however, sup. p. 602, 
n- (S^)- 

(tj It is also provided by 8 & 9 
Viet c* 106, s. 4, that a partition 
of any tenements or hereditaments 
made by deed executed after Ist 
October, 1845, shall not imply any 
condition in law. Partitions as well 
as exchanges, may now be effected 
under provisions specially devised 
for ikat purpose in the General In- 
closure Acts. See the Acts referred 
to, sup. p. 626, note(o). 
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\ary or derivative sort, which presuppose some other con- 
vcyp^ce precedent; and only serve to enlarge, confirm, 
alter, restrain, restore, or transfer the interest granted by 
such original conveyance.] As 

VI. A Kelease ; which may bo defined as a conveyance 
of an ulterior interest in lands or tenements to a particular 
tenant, or of an,undividcd share therein to a co-tenant, (the 
relessee l)eing in either case in privity of estate with the 
relessor,) — or of the right to such Land or tenements, to a 
person wrongfully in possession (w). It was always effected 
without livery of seisin, even though the interest conveyed 
were freehold ; for the doctrine of release is founded on 
this principle, that though the fi-eehold in possession could 
not pass at common law without livery (which made a 
notoriety to the country), yet where another person was al- 
ready in the possession, the reason and propriety of that 
ceremony failed ; and the grantor might consequently con- 
vey such right or interest as he had, by mere deed (a;). A 
deed, however, is essential to the efficacy of this convc} - 
ance(y); and the projjer operative word to be employed 
in it, is that of release yet it is to be obsen^ed, that 
the release of a right may not only be exp'fess, but may 
also be implied by law from circumstances ; and when it is 
of tliis kind, it may take place without deed (a). 

A release (in conformity with the definition) may enure 
in several ways. 

1. [By way of enlarging an estate, or enlarger V estate,'] 

0 

(u) As to releases, see Co. Litt use of this word in reference to the 
264) a, Some account of the early obligations of a deed. To which it 
state of the law respecting them will may be added that this is the tech- 
be found in Eeeves’s Hist. Eng. nical term employed in all cases 
Law, vol. iii. p,*S54. where a renunciation of any right or 

(j!) 2 Bl. Com. 325 ; fifilb. Ten. claim is concerned; whether as re- 
5S, ^ gards real estate or things personal, 

(y) Co. Litt 264- b. or rights of action, 

(«) Vide sup. p. 607, as to the (a) Co* Litt. 264 b. 



528 BK. II. or BIGHTS OF PEOPEIITY. — PT. 1. THINGS BEAL. 

¥ 

which is the species of release that most frequently occurs; 
and consists of a^conveyance of the ulterior interest to the 
particular tenant ; [as if there be tenant for life or years, 
remainder to another in fee, and he in remainder releases 
all his right to the particular tenant and his heirs, this gives 
him the estate in fee.] But to the validity of such releases 
as these, it is necessary that the estate of the relessec should 
be a complete and vested onc((i), [for if there be lessee for 
years, and, before he enters and is in possession, the lessor 
releases to him all his right in the reversion, such release is 
void ;] and this because the lessee has, in such case, a mere 
interesse termini^ and not an estate upon which a re^ ersion 
can properly be expectiuit(v?)* And forthcr [there must bo 
a privity of estate between the relcssor and relcssee ; that 
is, one of their estates must be so related to the other as to 
make but one and the same estate at law :] as in the case 
where the ulterior estate conveyed is a reversion or remain- 
der mediately or immediately expectant upon the particular 
estate of the relessee ; all Avhich, in contemplation of law, 
form parts of the same estate, as being derived at the same 
time, out of the same original seis^ (/). Thus, if a man 
make a lease for years, with remainder for life, a release 

(i) Co. Litt, by Butl.270a, n.{3), ‘‘no possession; and therefore a 
Ifthe estate of the relessec, therefore “release, which enures by way of 
is an estate in possession, he ought “ enlarging an estate, cannot work 

to be in actual poBsession of the land “ without a possession : for before 

(see Litt ss. 455, 45G, 459); for “ possession, there is no reversion.*’ 

otherwise his estate is incomplete. (Co. Litt. 270 a). It is to be observed. 
But otherwise actual possession of however, that if the estate for years 

the landj^is not necessary ; for “ if a be created by a conveyance under 

“ man make a lease for years, with the Statute of Uses, and not at 

“ remainder for years, and tire first common law, no actual entry is me- 

“ lessee doth enter, a release to him cessary to give effect to the release. 
“ in the remainder for years ki good The reason of this will appear when 

“ to enlarge his estate/'— Oo. Litt. we treat of conveyances of that 

2T0a,270b. class. 

(e) “before entry,**' says Uord (/) ffee 2 Prest Conv. 324; 2 
Coke, “ the lessee has Bl Com. 325; Gilb. Ten. 70, 71 ; 

an in^et 0( a lerm; amd Goo4lpighte. Forrester, I Taunt. 602. 
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by the lessor to the lessee for years, and to his heirs, is 
good^; for that he hath both a privity and an estate : and 
a release to him in the remainder for life, and his heirs, is 
good also(^). But if A. makes a lease to B. for life, and 
B. mak(*s a lease for years; and afterwards A. releases to 
the tenant for years, and his heirs, this release is void to 
enlarge the esiate, because there is no privity between A. 
and th(» Jo^soe foi* years Upon the same principle a 
r(‘li*af^* to a tenant at will, is good, because he has a suffi- 
cient estate for the purpose, and a privity with the lessor ; 
but a release to a tenant at suftJ'rance is void, because he 
lias a ]K>ss(‘ssion without privity (i). 2. A release may 

enure [by way of jiassing an csliate, or mitter V estate; as 
where one of two coparceners releases all her right to the 
other, this passctli the fee simple of the whole (/e).] But 
In this spccu‘s of reh'ase, as well as the former, there must 
be a jirivity of estate b('tween the relessor and relessee (/) ; 
and therefore one tenant in common cannot release to his 
com])anion, because th(»y have distinct freeholds, and there 
is no necessary unit) of title between them (m). 3, Jl may 
emu’e [by way of passinq a ripht^ or natter le droit; as if 
a man be disseised, and releascth to his disseisor all his 
right ; hereby the disseisor acquires a new /ight, which 
changes the quality of his estate, and renders that lawful ^ 
which before was tortious or wrongful (w). 4. By way of 

extinguishment; as if my tenant for life makes a lease to 
A. for life, remainder to B. and his heirs, and 1 release to 
A*; this extinguishes my right to the I’cversion, and shall 
enure to the advantage of B*’s remainder as well .as of 
A.’s particular estate (o). 5. By way of entry and feoff- 
ment; as if there be two joint disseisors, and the disseisee 

^g) Co. Litt. 2V8 a. (0 2 Bl. Com. 825 ; Co. Litt. 

(A) Ibid. 272 b. ' 278 b. 

(i) Co. Litt. 270 b. As to te- (m) Co. Litt, 200 bj GilV Ten. 
nants by sufferance, vide aup. p. 74 j vide sup. p. 350. 

299, (n) Litt a 460» ^ 

{k) Co. Litt. 273. (e) Ibid, a 470. 

VOL. 1. 


n M 
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[roleasoft to one of tliom, lie shall he solo sciwul, and sladl 
keep out liis former companion; which is the siinu* in 
effect as if the disseisee had entered, and tlieroh} ])ul an 
end to the disseisin, and afterwards had cnf(‘oftcd one of 
the disseifoors in fce(;;).] And here we may obser> e, witli 
respect to the four last bpecies of release, that ilie fee may 
bo conveyed by them all, without the use of words of in- 
heritance ((/): in which respect they differ from releases to 
enlarge the estate; and indeed fi’om feoffments also, and 
from gi‘ants; for as to all those, it is a general rule (though 
subject to exception in particular cases) that an (‘state of 
inheritance cannot be created without the word heirs (r), 

« 

VTI. [A Confirmation is of a nature nearly allied to a 
release (&’). Sir Edward Cokc(/) defines it to be a convey- 
ance of an estate' or }-ight in esse, whereby a voidable 
estate is made sure and unavoidable, or whereby a ]>ar- 
ticular estate is im'roased; and the words of making it 
are these, ^^have gi>cn, granted, ratified, approved, and 
confirmed” (m). An instance of the fir.st branch of the 
definition is, if tenant for life lea^eth for forty years, and • 
dieth during that tei*m; here the lease for years is \oid- 
ablc by him ‘in reversion; yet if ho hath confinned the estate 
of the lessee for years, before the death of tenant for life, 
it is no longer voidable but sure(^). The latter branch, 
or that which tends to the increase of a jiarticular estate, 
is the same in all res])ccts with that species of release 
wdiich operates by way of enlargement] It is to be ob- 
served that a confirmation (like a release, and for the same 
reason,) has always been effectual without livery of seisin, 
even though a freehold estate be the subject (y). Moreover 

{p) Co. Litt. 27« a. (0 Co Litt. 29S b. ^ 

( 9 ) l^d. 9 b. (tt) Litt, SB 515, 581. As to con- 

(f) Litt. $* 1 { Co, Litt, 8 b f Vido firmatioas, 000 also Reeveses Hist, 

sup. 242, JSng. Law# vol, iii, pp. 854, 355. 

(f) A» tp coafimaii9]0«, m Co. («) Litt 8,5id. 

Wtt 295b# 808 b, (p) 2 B1 Cow. 320. 
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a deed is essential to the validity of a conveyance of this 
kind (z) ; though there may be a confirmation implied hy 
law from circumstances, as well as a confirmation by 
deed (a). 

VIII. [A Surrender, (sursiim redditio^ or rendering uj)) 
is of a nature directly opposite to a release; for as that 
()]>erates by the greater estate’s descending upon the less, a 
snrreiider is the falling of a less estate into a greater (5). It 
is dc^fijied as a yielding up of an estate for life or years to 
him that hath an immediate reversion or remainder ; wherein 
the particular estate may merge or drown, by mutual agree- 
ment betwTicn them (c).] And accordingly it is held, that the 
surrenderee must have such an estate, that the estate sur- 
i-cndercd may be capable of merging in it; [so that tenant 
for life cannot surrender to him in remainder for years (d).] 
A surrender [is done by these words, ‘‘hatli surrendered, 
‘^granted, and yielded up,”] or the like(e). And though 
the estate surrendered be for life there was not, at common 
law, any occasion for livery of seisin (/); [for there is a 
pri^dty of estate between the surrenderor and the sur- 
renderee; the one’s particular estate and the other’s re- 
mainder arc one and the same estate ; and Svery having 
been once madcs^at the creation of it., there is no necessity 
for having it afterwards.] Nor was either deed or other 
writing required to effect the surrender of land ( y). But by 
the Statute of Frauds, (29 Car. II. c. 3,) s. 3, no lease (ex- 
cept of copyhold) shall be surrendered unless by operation of 

(*) Shep. Touch, by Preston, vol. 7 Bing. 757. 
ii. p. 312. Perk. s. 589. 

(a) See Co. Litt 295^b t Doe t>. (e) 2 Holl Ab. 497. 

Jenkins, 5 Bing. 469; Jenkins e. (/) See Farmer v, Rogers, 2 
Church, Cowp. 462 ; Ludfo|d r. Bar^ Wils, 26; Co. Litt. 338 a; Shep. 
her, 1 T. R. 86 ; Doe v, Archer, 1 * Touch. 307 ; Sleigh v. Bjjiteman, 
Pos. & Pul. 531. Crct,^lb. 437* 

(5) As to surrender, seeCo.Ditt. Co. Litt. 338 a; Shep. Touch. 

373 b. S07. 

(c) Ibid. 337 b; Burton Bard^y, 

mm2 
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tew— far a surrender, like a confirmation, may be implied by 
law from circumstances (A), — or unless by deed or note in 
writing, signed by the party or his agent lawfrilly au- 
thorized by writing (i). And now by the statute 8 & 9 
Viet. c. 106, (s. 3,) a surrender in writing of an interest in 
any tenement or hereditament, — not being a copyhold 
interest, and not being an interest which might by law 
have been created without writing, — made after the 1st 
October, 1845, shall be void at law unless made by .deed. 
It is laid down that, upon a suiTender, no entry is required 
to complete the title of the surrenderee, except for the 
purpose of bringing an action for any trespass committed ; 
so that if a tenant for life<^or yeans surrender at a place oft* 
the land, to him in reversion, and the latter agree to it, he 
has the land in him without further ceremony (A). 

As to the effect of this conveyance, we may also remark 
that if a lessee for life or years make a lease for years, re- 
serving rent, and then surrender liis estate to him in rever- 
sion, the estate for years made out of the estate so sur- 
rendered will continue notwithstanding the surrender ; but 
the under-tenant, at common law, was held discharged (in 
general) from the rent and other covenants of such under 
lease : for the reversionary estate to wliich they were an- 
nexed has ceased to exist (/). And heneje in the case of 
reMewable leases, it w^as in the power of such under lessees 
(by refusing to suiTender notwithstanding they had cove- 

{h) Shep. Touch, 301 j Bac. Ab. gurrenderj (Doet?. Thomas, 9 Barn. 
Leases (S.) 3. See also as to sur- & . Cress. 288 }) but may, under par- 
renders«jn lawt Davison v. Stanley, ticular pircuinatances, be evidence of 
4 Burr. 2210 ; Phipps e. Sculthorpe, one. (Walker e. Richardson, 2 Mee. 
1 Bam. A Aid. 50; Dodd w Ack. &W.882.) As to the effect of such 
loin, 6 Man. 8r O. 672. And the dancsllation# see also Lord Ward v. 
cases cited in the judgment in Luailey, 8 H. 8t N* 87, 656. 

Nickeiis e. Atberstone, 10 Q. B* (k) S^ep* Toudl^tone, 307,306; 
944. ^ ^ 4 1rhom|}S<ri e. Leach, 2 Vent 198. 

(i) See Roe e* Al^hhiKh^ Xird Treasurer e. Barton,^ 

yprl^ 6 East, 86 1 Gore Wr%hff bloorei 64* Webb e. Russell, 3 
'6 A' jT, 402.- 

tWn’of the''lease‘‘'W' 'of, v A 
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nanted to do so), greatly to prejudice their immediate land- 
lord», the first lessees. But now by the statute 4 Geo. II, 
c. 28, it is provided in the particukr case of a lease sur- 
rendered for the purpose of renewal^ that the new lessee 
shall (without a surrender of the under-lease) have the like 
remedy as to the rent and cov^'nants, and the under-lesst^o 
shall hold, as if the original lease had been kept on foot ; 
and the chief landlord shall liave the like remedy, by dis- 
tress or cntiy on the lands and hereditaments com])rised in 
such under-lease, for the rents and duties reserved by the 
new lease, (so far as they exceed not those reserved by the 
original lease,) as he would have had if such original lease 
had b( on keption foot (t?). And by 8 & 9 Viet. c. 106, ( s. 9,) 
it is provided more generally, that when the reversion ex- 
y)ectant on a lease (made cither before or after the passing of 
that Act of any tenements or hereditaments* of any tenure) 
shall, after the 1st October, 1845, be surrendered or merge, 
the estate which shall, for the time being, confer as against 
the tenant under the same lease, the next vested right to the 
same tenements or hereditaments, shall, (to the extent and 
for the purpose of preserving such incidents to, and obliga- 
tions on, the same rever'^ion, as but for the surrender or 
merger thereof, would ha\e subsisted,) be deemed the re- 
version expectant on the same lease. 

IX. An Assignment of land or real estale is properly a 
transfer, or making over to another, of a person’s whole in- 
terest therein, whatever that interest inaj be; but it is more 
particularly ap})lied to express the ttunsfor of an estate for 
life or years. And an assignment for life or }^(\'irs differs 
from a lease only in this, that by a lease a man grants an 
interest less than liis own, reserving to himself a re\erwon; 
by an assignment, he parts with the nhole property, and 
the assignee consequently stands in the place 6f the 

(») Sec Poe V. Mirchetti, 1 B. & of crom lands, see 8 8t 9 Viet, c, 99, 

Ad. 7 J 5. Ab to the renewal of leases s. 7. 
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aflRignor(o). Thus where a lease is assigned, the assignee 
becomes liable to tlie hauliord or reversioner, for the Irture 
performance of Ihe covenants made by the lessee : and he 
remains so, until the assignee assigns over in his turn to 
another person (p). And this liability attaches to him 
ovvm wthoiit entry ( 7 ). Yet he is not liable by for(*e of 
the assignment, exeejit on such covenants ns rtui with the 
land{r )^ — a term that has been explained in a foniK'v 
cha[)tor( 5 ). And, on the other hand, lie is entitled, 
during the same period, to enforce against the reversioner 
any covenants mnning nith the land, mIucIi the lease con- 
tains in fiiNour of ^lic lessee; and in case the revc'isioner 
coine\B his interest to another, then to entrvee th(‘m also 
for the future against the grantee of the reversion ( 0 * It 
is to be observed, liovvever, that if the liansfov of the 
term he for a i^ingle (lay short of tin* residue of the t(*nn, 
no liability or claim on the oiiginal eo\ mants can arise 
between these parties-: for it is tlicn an under-lease and 
no assignimnit; and the alicmei' not coming precisely into 
the ])lace of the alienor, is in no piivity with the revor- 
sioner(w)‘ No deed or otlier wnbing was necessary, at 
common law, to the \alidity of an assignment (a:) ; though 
in llie case of a l(‘ns(» for life, it could not be cfFeetc*d 
without liveiw of seisin (y); but now by the Statute of 
Frauds, (29 Car. 11. c. 3,) the same provision as to the 
necc'^sity of a deed or written instrument is made, with 
respect to an assignment, as before mentioned in the case 

{ 0 ) 2ni. Com 32(1. N.C,4n. 

{;?) i^aylor v. Shum, 1 B. fir Pul* {$) Vide p. 498. 

21 ; Harley v. Kmg, 2 C. M. fif 11. (^) 82 Hen. 8, c. 84 , Thursby 1 ?. 

IS, 1 Gale, 100; Wolvendgc v. FIftnl, 1 iSaund. by Wms* 230 b; 
Steward, 3 I’yr, 037. The orig:inal Wright Burroughes, 3 C. B. 685. 
lessee, however, is not discharged («) Holford o. lldtch, Poug. 182; 
fromlmbilnj by an assignment over, Baker v. (loitling, 1 Bing. N.C. 19. 
but remains hablc on his covenants; (jt) Noke v, Awder, Cro. Bli/. 
( Barnard v. Godseall, Cro* Jac. 809.) 878, 480 ; Hoore, 4 1 9, S. 0. 

({f)WilUamsv.Bosan^ljiat, 31 Brod* (y) Karl of Derby v, Tctylor, 1 
fit Bing. 248.* East, 802. 

(r) Whlnott o. Peacock, 2 Bing* 
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of a surrender. And by 8 & 9 Viet. c. 106, s. 3, an assign- 
menji of a chattel interest, not being copyhold, in any tene- 
ments or hereditaments shall be void at law, unless made 
by deed ; while on the other hand, by the effect of the 
same statute, sect. 2, an assignment even of a lease for life 
may now be effected by deed of grant without livery, of 
seisin. The operative words in an assignment are “ as- 
sign, transfer, and set over;” but it maybe effected fey 
any words sufficient to express the intention (a?). 

X. [A Defeasance is a collateral deed, made at the 
same lime with a fooffment or other conveyance, contain- 
ing certain conditions, uiion the performance of which the 
estate then ci*eated may be defeated^ or totally undone (a). 
And in this manner moHgages were in former times usually 
made ; the morlgagctr enfeoffing the mort.^agee, and he at 
the same time executing a deed of defeasance, whereby the 
feoffment was rendered void on repayment of the money 
borrowed at a certain day. And this, when executed at the 
same time with the original feoffincint, was considered as 
part of it by the antien^ law ; and on that account only, in- 
didged(5),] For a conveyance of the freehold, at common 
law, cannot be defeated oi’ recalled by a deed executed aftei'- 
wards ; and if such conveyance were to contain a proviso 
that it shall be lawful for the grantor by subsecpient act to 
revoke the same, the proviso would be void for repiig- 
nance (c). [But things tliat were merely executory, or to 

(«) Parminteri?. Webber, 8 Taunt As to a defeasance, see Co, Litt. 
593. As to an agreement to assign, 236 b. • 

not amounting to an assignment, see (5) Co. Litt. 236, 

Hartshorn i;. Watson, 6 Bing, N, C, (c) Co. Litt. 237 a. But if there 
477. A transaction which would be be a conveyance under the Statute of 
void as an assignment may still bS l/set with a proviso that the grantor 

held valid as an underilsasS, if the shall have power to revoke the uses, 

intention of the parties can he so “ this proviso being coupled with a 
effected. See Poulteney v. Holmes, use is allowed to be good, and not 

1 Stra. 405; Pollock v. StracyrlO repugnant to the foriper estates.^' 

Law Journ. (Q. B.) 132. —Ibid. This subject will be noticed 

(a) The term is derived from the , in the next chapter* 

French verb, (7, ew/cc/awreffrfera, , 
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[be completed by matter subsequent,— as rents, of which no 
seisin could be had till the time of payment, and so, also 
annuities, conditions, warranties, and the like, — were al- 
ways liable to be recalled by defeasances made subsequent 
to the time of their creation (e).] Defeasances of land are 
no^ of rare occurrence (/) : the practice in modem times 
being to include, in the same deed, both the conveyance of 
the land to the alienee, and the conditions (if any) to which 
it is to be subject, and by which its effect may be defeated. 

(e) Co. Litt. 287 a. If a thing, Purchase, Lord Talbot said he 
however, which is executory in its “ should always discourage the prac- 
conunencement be afterwards exe- ** tice of drawing an absolute deed 
cuted, it cannot be defeated by a “ and making a defeasance, as it 
subsequent defeasance ; Co. Litt. by wore the face of fraud.’' (Ca. 
Butler* 237 a, n. (1 ). temp. Talbot, 61, 64.) 

(/) In the case of Cotterill v. 
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CIIAPTEB XVIII. 

OF CONVEYA.NCjES under the statute of uses. 


The subject of common law conveyances having now suffi- 
ciently engaged our attention, w5 are next to examine those 
which derive their force firom the statute law ; among which, 
the first place is due to conveyances founded on the Statute 
of U ses. • . 

It is evident from what was said in a former chapter, 
that this statute entirely failed to accomplish the object con- 
templated by its provision 8 (a). For instead of extinguish- 
ing equitable ownerships, it made only a slight alteration in 
the formal words by wlych they might be constituted, and 
changed their name to that of trusts — under which they 
took root more firmly, and floirrished in greater vigour 
than before. But while the statute thus missed its mark, 
it led to accidental results of a most important character, 
the nature of which we shall here proceed to explain. 

The methods employed for creating or raising uses at 
the period when the statute passed, were principally three; 
viz. feoffment, covenant to stand seised to uses, and bargain 
and sale {b). The first transferred the legal estate in the 
manner already explained when we ti’eated of common law 
conveyances; and it was applit^ to the purjiose now in 
question, by dedarij^g in the deed of feoffinent, or some 
other collateral instrument (c), to whose use the feoffee was 

(a) Vide sup. pp. 360^^75. (<?) 1 Sand. Us. 172, 1^3; Bugd. 

(&) Reeves’s Hist. Eng. Law, voU» ! 0l|b* Introd. xlii. * 
iv. p. 101 — 163. 
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to hold, and defining the estate or interest for wliich such 
use wbkS to subsist. The two last emanated from that doc- 
trine of the courts of equity formerly noticed (rf), that the 
owner of land who covimanted to stand seised of it to tlie 
use of some near relative, or who entered into a bargain 
and sale of it for pecuniary consideration, — was thence- 
forward to be considered as holding it to the uw." of sueli 
covenantee or bargainee rcS])cctively. As soon as this 
doctrine was established, the ol)ject of putting land into 
use was accomjdished with the greatest facility, by the 
mere execution on the part of the owner of a deed of 
covenant to stand seised; or of an instrument of bargain 
and sale ; for such estate rfs therein mentioned, to tlie in- 
tended cestui fjue use: beeaus(» a use conformable to that 
estate immediately aroKse in his fa\our(c). And though the 
original owner coiithmed seised (tlierC being no transfer of 
the legal estate), his omiershij) became nominal only, for 
he held subject to the use. lii these two latt('r modes, 
therefore, as wtH as by feofTment, it had boconic the com- 
mon practice to raise uses before the statute passed. 

After that event, it became obvjous that uses had now 
become capable of being tun)ed to a new pui^pose (though 
one that had 'not been designed by the legislature), viz. tlie 
conveyance of the legal estate upon a principle irnknowm 
to the common law. For we may remember that by the 
effect of the statute, whenever there is to a use, that 

use is executed, or (in other words) transmuted into equi- 
valent legal estate (/). A paity, therefore, who desired to 
aliene his land after the passing of this Act, had only to 
create (hy whatever means) a seisin to the use of the pro- 
})osed alienee, for such interest as intended ( 51 ); and a legal 
estate of the same description was then transferred to him 
by force of the statute, as effectually as if it had been con- 
veyed fey one of the otcUnary methods of the common lam 

(d) Vide sup. p. 865. (/) Vide sup. p. 36t. 

> 1 San#. Ua WSJ ; ciise, (g) 1 Ciruise» Pig. 440. 

$ Pep. HI, n* 
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Tt was also obvious that this new principle of conveyance 
presented parties with the means of cscapinj? from any 
of the restrictions of the common law, with respe(*t to the 
modification of estates ; for uses ( as we have seen) mi^jiflit 
be limited with greater fi'ecdom than the land itself (A); 
and as by a covenant to stand seised, or a bargain and 
sale, a seii^in to uses might be created without any solem- 
nity beyond the simple execution of a secret deed, — any per- 
soui?, ^\ho were desirous to avoid the publicity and other 
inconveniences, connected with livery of seisin, might elTect 
tli(‘ purpose \\ ith ease, by resorting to one of those methods, 
and niaking it a medium for the operation of the new prin- 
ci])lo (i). Under these circumsf am^es it naturally happened 
that the same three methods which, before the statute, had 
been ordinarily em])loyed to raise uses, now began to be 
('inployed modes of transferring the legal estate for the 
benefit of the transferee; and in connection with this, they 
were also made, as often occasion required, to lulfil their 
I’onuer office of (seating ecjuitable interests. And to efteet 
this nothing more is necessary than to insert in them a 
limitation of one use iqion another, in the manner described 
in the chajiter on Uses and TiTists(/i); for while the use is 
executed by the statute, and becomes legal estate, the second 
retains, und(*r the name of trmt^ the ecpiitable character 
designed. Such is the piinciplc of conveyances under the 
Statute of U ses, considered as a class. They comprise not 
only the feoflftnent to uses, the covenant to stand seised, and 
the bargain and sale, but that species called a lease and re- 
l(*ase, (added to their number soon after the statute passed,) 
and a fifth, now recently introduced, which may be denomi- 
nated a grant to uses. And this last, as we shall have oc- 
casion presently to explain, has nearly superseded all the 
rest, in the practice of conveyancing. Yet as some ac- 
quaintance with the four former will continue to be of 


(A) Vide sup. p 368. 

( 0 2 Sand. Us. 40 , 2 BI. Com. 337, 


(Ar) Vide sup* p. 37^. 
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importance, so far as the investigation of antient titles to 
land, and the history of the law in general is concerned, it 
will be necessary here to examine, individually and in 
detail, the whole that have just been enumerated. And 
we will begin with — 

I. A Feoffment to Uses (Z), This is the ordinary con- 
veyance of the common law, of which the nature was 
explained in the last cha]>ter, but with a limitation to uses 
supcradded {m)» Thus if A. be desirous to convey to 11. 
in fee, he may do so by enfeoffing a third person, C. (of 
course with bVery o^ seisin), to hold to him and his heirs 
to the use of B. and his heirs ; the effect of which will be 
to convey the legal estate in fee simple to B. For the 
legal estate passes to the feoffee bv means of the livery, in 
like manner as it would have done before the statute ; but 
no sooner has this taken place, than the Innitation to uses 
begins to ojierato, and C. thereby becomes seised to the use 
defined or limited ; the consequence of which is, that, by 
force of the statute, the legal estate is eo inUanti taken 
out of him, and vests in B., for the like interest as was 
limited in the use, that is, in fee simple. B. thus becomes 
the legal tenant as effectually as if the fooffinent had been 
made to himself, and without the intervention of a trustee. 
This method, however, involving as it does the necessity 
of making livery of seisin, has not been of frequent occur- 
lence in modem practice («). 

II. A Covenant to stand seised to Uses(o). This is a 

conveyance adapted to the case where a person seised 

of land in possession, vested remaindci, or reversion 

pioposes to convey his estate to his wife, child, or kins- 

« 

{l) See 1 Sand. Us* 173 2 Sand, of 8 & 0 Vict, e. 106, a 4, depriving 
Us 13. * a i^offment of all tortious operation* 

(w) Vide sup, p, 312, (o) See Itoe v, Tranmaer, Willes, 

(fi) 2 Sand Us. IS. It i« likeljr 682 , Doe v, Davies, 2 Mee flt W, 
now to be al>4blut«ly laid aidd^, in 608. 
consequence of tke lecent provision (p) 2 Sand. Us. 34, 94, 
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man {q). In its tserms, it consists of a covenant l>y the 
alienor to stand seised to the use of the intended ])arty. 
Before the Statute of Uses, this would merely ha\o raised 
a use in favour of such party; but now the legal es- 
tate will be transferred to him ; for> the covenantor being 
by the effect of his covenant bci^acd to the use of the co- 
venantee, the statute ^vill^inimediately execute that use. 
Before the statut(‘, however, no use would be raised i)i 
cont(‘niplation of equity, upon a mere contract, unless that 
contract \\ere founded on proper consideration (r); whi(‘li 
when that of natural affection yhYOw^iX the conN (yance under 
tli(‘ description of a covenant to stand seised (5)* As a con- 
se(iuence Iropi this, the modem conveyance in question is 
also licld to ])e ineffectual, unless it is to operate between 
persons standing in some relation to each oth(T, in which 
natural affei'tion may be juc&umed to influence the gift ; 
namely, the ridation of marriage or of near consanguinitj ; 
for there is, otherwise, no use for tlie statute to tak(» (*tt*ecl 
It is on account of inconveniences connected 
with this principle, and for other reasons, now wholly laid 
aside («). 

III. A Bargain and Sale. This is a conveyance adapted 
to the case where a person seised of land in possession, vested 
remainder, or reversion, proposes to convey it to some other 
person. In its terms, it consists of a bargain and sale by 
the alienor, to the intended alienee, for money; and at 
common law such bargain and sale migiit be a verbal oik^ 
merely. By the effect of this contiact, the fonner becomes 

(9) 2 Bl. Com. 838. (0 2 Sand. Us. 94 ; Sharringtou 

(r) Reeves’s Hist. Eng. Law, vol. v, Stratton, Plowd. 300. 

IV. p. 162. • («) 2 Fonb. Tr« Eq. 25 ; 2 Bl. 

(«) 2 Sand. Us, 90, *But a use Com.338; 2Sand. Us.91 *, 2 Saund, 
might be raised on with# by Wms. 97 a, n, (b). Doe d. 

out consideration. (Sugd. Gilb. 90 Starling e. Prince, 10 L. J, (C. P). 
91.) 223. 
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seised to 'the use of the latfer, in fee^ or tail, foi? life, or 
years, (according to the nature of the limitation); and this 
before the statute was the whole effect of the instrument; 
but now the statute will execute that use, and clothe the 
latter with a commensurate legal estate. But as it is es- 
sential to the efficacy of a covenant to stand seised, that it 
should be made in consideration of natural affection, so, for 
the like reason, it is requisite in the case of a bargain and 
sale, that it should be founded on pecuniar^ consideration ; 
for otherwise no use would be railed^ and there would be 
nothing for the statute to operate upon. 

With respect to this conveyance, it is to be observed, 
that it possessed in a peculiar degree the recommendation 
to which we before adverted, of enabling parties to transfer 
a freehold without livery of seisin. For the covenant to 
stand seised could be rarely made avaijable to the pur|')Ose, 
as it opei'ated ofily between persons standing in particular 
relations to each other; but in the extensive class of con- 
veyances which take place between seller and purchaser, a 
bargain and sale afforded the ready means of dispensing 
with livery of seisin and attomment ; and by the insertion 
into the deed of a small sum of mon^y, as the nominal con- 
sideration of ^ transfer, it was easy, even when the trans- 
action was not really of the pecuniary kind, to obtain the 
benefit of the same mode of conveyance (z). And not only 
the fi‘eehold in possession might be thus conveyed without 
livery, but a remainder or reversion might also pass by the 
same method (as indeed it might also by covenant to stand 
seised), without attomment (a). But secret ^Imsfers of 
land were strongly opposed (for reasons before sufficiently 
explainq^) to the antient policy of the law. As soon there- 
fore as the legislature perceived that these might be accom- 
plished with* facility, by means of a bargain and sale, it 

(t) 2 Us. 4L ! d T* H.124. As to attornment, vide 

(e) 2 Bend. Us. 40 ; 1 by sop. p. 472. 
Wms.2^4b,n.(4)}Shov^w. , • 



C. XYIII.— OF CONVEYANCES UNDER STATUTE OP USES. 543 

hastened to provide a remedy; and that devisc’d for the 
pin’].)()sc was, to connect mth this new conveyance a new 
ceremony, calculated to ensure publicity, and to operate 
as a permanent memorial of the transaction (5). It was ac- 
cordingly enacted b^tjitute 27 Hen. VIII. ,c. 16 (called 
the Statute of Inrolments), that no bargain and sale shall 
enure to pass a freehold^ unless the same be by deed in- 
dented^ and enrolled within six months after its date, in 
one .of the couVts of Vi^stmin^ter Hall or with the custos 
rotuloTum of the count'^c). 

A bargain and sale, it is to be obseived (and the remark 
is ecpially applicable to a covenant to stand seised), is also 
capable of conferring a complete estate for years, without 
entry ; a property that belongs not to a conveyance at 
common law : for a lease for years gives (as formerly 
sliown) no comjdete.cstate until entry has been made (d) ; 
but if a man seised of land, bargain and Sell it for a teim 
of years, the use thus raised wiU be executed and become 
gfi f nppiLt.fi estate for years, by force of the statute, without 
any additional ceremony (c) ; upon the same principle that a 
bargain and sale for a freehold interest will enure to pass 
a freehold, without Ih^ry of seisin (/). And though the 
Statute of Inrolments provides compensation for the ten- 
dency of bargains and sales to dispense with livery in 
freehold conveyances, it makes no similar provision to 
guard against their effect in conveying a term of years 
without entry ; for these chattel interests were of a very 
precarious nature till about six years before the statute 

passed, arfi were not thought of sufficient importance to 

• 

(5) 2 Sand. Us. 43, 44, 31 ; Bac.^ {e) It should be observed, how- 

Use of Law ; 2 BI. Com. 338. ever, that even in cases to which the 

(e) 2 Sand. Us. 41. Heredita- Statute of Inrolments does not ap- 

ments lying wtthin any city dr town ply, the bargain and sale was re- 

corporate, the officers of which have quired under the Statute^ of Frauds 
authority to make inrolmerit of deeds, (20 Car. 2, c. 3) to be in writing ; and 
are excepted from this statute. (2 by S & 9 Viet. e. 106, to be by deed. 
Sand. Us. 66.) {/) Barker Keate, 2 Mod. 249 ; 

(d) Vide sup. p. 293. Mdlory’g case, 3 Eep. 113* 
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be included in its enactment *(/). A bargain and sale for 
term of years will therefore be effectual without inrol- 
ment {g ) ; and differs, in this respect, from a bargain and 
sale for an estate of freehold. 

It is tuaterial to observe, that {|p particular form of 
words is essential to the efficacy either of a bargain and 
sale or a covenant to stand seised (^). Bargain and sell” 
are the words of transfer ordinarily used in the one ease, 
and “covenant to stand seised” m the oilier. But (jtlier 
words will have the same effeetj?) ; and the di<^in(*tive 
character of each of these conveyances i^ dotenuined hy 
the consideration on wliieli it is founded (k). Whore Ihe 
use is raised upon a pecuniary consideralion,^ the coiney- 
ance will be good as a bargj|in and sale, whate\(‘r tlie 
terms used ; whereon the consideration of natural affi'c- 
tion, it will avail as a covenant to stand seised (/). If tin' 
words employed, however, are such as to iiidh^atc that 
there is no intention of conveying by tlic insti'ument in 
which they are contained; for ocamjdc, if 
merely to an engagement to convoy by a future instmment ; 
no use will arise, and no estate consequently will pass {m\ 

The rule, which requires a bargain and sale to be founded 
on pecuniary i5onsiderat ion, is held to l^e matter of tbnn 
only, and sufficiently complied with if the conveyance pur- 
port to be so founded; and for this pui’jiose any trivial sum 
may be inserted, though the consideration which really 
passes between the pai’ties be of larger amount, or even 
though it be in fact not of a pecuniary natui^w)* It is 
also immaterial whether the sum so inserted* actually 
paid or not (o). 

IV* A Lease and Bclease. The conveyance so de- 

(/) 2 Bl Coro* 338. (1) 2 Sand. Us. 9(f; 2 Saund. by 

(g) Ibid. Wma. m b. (1), n. (2). 

(h) 2 Sand. Us. 56, 60 Dooo, («) 1 Samid. Us US, 120. 

Davwfi, 2 Mee. 6c W. 503» <») 2 Sand. Us. 54, 

(i) 2 Sand. Ua. 90. (<,) Sugd. Gilb. 96. 

(A) 2 Fonb**Tr, Bq. 47. 
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scl'ibed is of a compound description, consisting of two * 
se[).%rate parts ; first, a bargain and sale ; secondly, a com- 
mon law conveyance of release : and, (like the bargain 
and sale,) it is adapted to the case where a person seised of 
land in possession, vested remainder, or reversion, proposes 
to convoy his interest to anotlier. • 

A conveyance of the same denomination was among 
those which oblaiiiod occasionally at the common law ( p), 
and >vas omitted in oiir^nner enumeration of them only 
beca»]SO*it has long fallen into complete disuse. Its prin- 
ciple (which is material to our jiresent purpose) was as fol- 
lows : — A pariy desiring to convey in fee, would first make 
to the ])ro]>o^(‘d alieneef a denfise or lease ; for example, 
for one year, whi(*h, if perfected by bis actual entry, would 
confer upon him a comjilote estate of leasehold (y). lie 
would then be capalfle of receiving a release of the rever- 
sion, for be would be tenant of the particular estate on 
wliieli that reversion was expectant (r); and the next stop 
nj6f'ft)i*<)^would be to exeente a release of the land to him 
and his heirs: so that, by the conjoint operation of the two 
conveyances, be woulc^ becomes without livery of seisin, 
tenant in lee' in possession. When the Statute of Inrol- 
ments bad rendered it impossible to eflect^a secret and 
summaiy (‘(niveyanec of the freeliold, by the method of 
bargain and sale(s), the practitioners of the day were left 
to explore new means of attaining that favourite object ; and 
they accordingly invented for th^ purj)ose, a new convey- 
ance undo^he Statute of Uses; the hint of which was 
supplied by this common law expedient of lease pd re- 
lease (^). Instead of a lease or demise, the convejdng party 
was made to execute a bargain and sale for some leasehold 
interest, for example, for the term of one year. This, with- 

(p) 2 Sand. Us. 70, where it is (r) Vide sup. p. 328. ^ 

said not to have been frequent. See (4) Vide sup. p, 343. 

Keeves's Hist. Eng. Law, vol. iii. (t) 2 Sand.Ue,7li 2Pre8t.Conv. 
p, 357 ; vol. iv. p. 356. 210. ^ 

(q) 2 Bl. Com. 144. 

VOL. I. N N 
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^ • • 

out my inrolment, passed the legal estate for a year to the 

(the Statute of lurohnents extending to free- 
hold only,) and the estate so transferred was complete (as 
we have seen) without actual entry (m)* The transferee 
therefore was capable of receiving a release of the freehold 
and reversion (x ) ; which release was accordingly granted 
to him on the next day (y). This compound con\c} ance 
— which is said to have been invented by Herjoant Aloore 
soon after the Statute of Uses(«) — ^was called, like its 
common law prototype, a lease and release ; though, pro- 
perly speaking, it is rather a bargain and sale with release. 
As it was competent to pass the freehold without H\ory of 
seisin, entry, or inrolmenf, or any other ceremony than 
the execution of the deeds themsel\es(a), and was in some 
other technical points more advantageous than a bargain 
and sale (i), it ^on grew into familial' use ; and became so 
generally established as almost entirely to supersede evoiy 
other method of conferring a frc^ehold estate, w hether at 
common law, or under the Statute of T^ses. 
superfluous to add, that its legal validity became also, in 
progress of time, too firmly settle^ to be shaken, though 
great lawyers have formerly entertained doubts on that 
subject (c). ^ * 

On the release, some use was ordinarily engrafted. If 
it was one to the relessee himself in fee, he took the legal 
estate as at common law (d ) ; for this is not such a use as 
the statute executes {e) ; j;)ut if the use were declared to a 
third person, it would be executed by the and the 

legal estate in the freehold conveyed would pass acoord- 
ingly to him. 

The lease (or bargain and sale) and the release, in prac- 

(t() Vide sup. p. 543. See 2 Sand. Uist. Eng. Lanr, vol. iv. p. 355. 

Us. n. » (a) 2 Sand Us. 72. 

(4f) 2 Sand. Ua. 71 ? 2 Ptfeat Cnav, ( b) Ibid. 60. 

(f*) 2 BI. Com 839. 

(y) Ibid* ^ (d) 2 Sand. Us. 72. 

(«) 2 BL Com. 338 j KeeTee*8 (e) Vide sup, p. 372. 
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fice, used alMays to constitute separate deeds, ilje fbnaer 
bea^ring date the day before the latter; but if comprised 
in the same deed, they were understood to be e(jually eflec- 
tual(y). And by 4 & 5 Viet. c. 21, intituled An Act 
for rendering a release as tor the conveyance 

of freehold estates as a lease and release by the same 
pailies,” every iiibtrtmient pruporting to be a releabc of 
a freeliold csta]c(^), and expressed to be made in piirsu- 
anc^ of tliat Act, shall be as effectual for all pur)>oses as if 
a bargain and sale (or lease) for a year had been executed, 
althougli Micb bargain and sale (or lease) shall not in fact 
have been executed. 

• 

V. A (liant to Uses, Though we have not thought 
ours(dves at liberty to dispense with the former learning 
1 dative to the lease tirid release, so lately t]ie principal cem- 
>eyance in our lav, and to the other methods before enu- 
merated in this cha])icr, these now rai'oly find a place* in 
rice ; for by the obxioiis effect of that most impoitant 
pi-ovision of the 8 & 9 Vicl, c. 106, s. 2, to vliich ve 
formerly had occasioy to refer, — abolishing tlie aniicnt 
maxim llial corporeal hereditaments Ho in lixery only and 
not ill grant, by enacting that they “ shall, *as regards the 
“ conve} a nee of tlie immediate freidiold tliereof, be deemed 
to lie in grant as xvdl as in lixeiy,” — all convejanocs of 
hereditaments, (whelher cor|>or(‘al or incorporeal, or in 
possession or expect anc}, and .xvhether for an estate of 
freehold <|||^for an inferior estate,) may now be brought 
within the range of that common law c<mvoyan(‘o <Hs(*usaed 
in the last chapter undei' the l^bad of grant ; though, in its 
antient and jiropc'r a jipH cation, that comeyance was con- 
fined (as we have sec^n) to the transfer of incorporeal here- 

(/) Sugd. Glib. 229, (n.) and sale (or lease) for a j^ear, as well 

(g) For the purposes of this statute, as a release, would have been used 
the word /rei/>o/fi is defined to extend if the Act had not boon passed. (4 & 
to all lands and hereditaments, for S Vict. c. 21, s« 3.) ^ 
the ronveyance of which a bargain 

N N 2 
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ditaments and estaioft in^cxpec'tanty : atid Ixdiig tlio 
case, a grant has, in fijct, supplanted, gt^nerally sj)ealving<nll 
these methods, and become the almost ujiivei’sal e\])(*(li(‘nt 
for conveying real estate itiier vivos. Tt is to bo observed, 
however, that it is the practice of conveyancers td 1011 ) 011 ^ 
into a grant of corporeal hereditaments, limitations to uses, 
and that a conveyance so framed, tnk(‘s oftect unden* the 
Statute of/lTh(*s; for while the seisin to the, use is created 
by force of the statute 8 & 9 Viet. c. 106, the use is con- 
vertgd into legal estate by force of 27 lien. VIII. c. 10(/0* 

Having thus consilered each of the different eonvev- 
ances under the Statute of Uses, it is now time to make 
some remarks applicable to tliose convejaneos as a class. 

We may remark then, in the first ])lace, that eon\e)- 
ances to* uses mpst of course comprise all tlie cinann- 
stances necessary to bring the Statute of Hses into o))ora- 
tion. Some use therefore (either in esse or oilier wise) 
must be raised by them, and some sufficient seisin loTntrthT 
use must be constituted (i) ; or in the language of convey- 
ancers there must be a seisin pro])pr to support or seri'>e 
the use (A). And from this m^ccssity of a seisin to a use 
it follows, that^an existing term of years cannot be trans- 
ferred by any method of conveyance depending on the 
Statute of Uses for its opeiatioii; for of a mere chattel 
interest there can be no seisin : though tht‘ owner of the 
fi-eehold may (as we have seen) convey it by these methods, 
for a term of years; for lie has a seisin out ellj^hich the 
use for tjic term may be served (Z). For the same reason 
it has also been supposed Ibhat a corporation aggregate* 
cannot alicuc land by a conveyance under the Statute of 

(A) It may be as well to remark, in its operative power by force of 

that there may also be a grant of land 8 & 9 Vjcu c. 106, as already ex- 

contaimng ^0 use , as if grant a pUined, sup, p. 520. 
close directly to ]&. and his heirs. (i) Vide sup. p 371. 

In 8U«h a case the conveyance takes {h) 2 Sand, Us. 59 ; 1 Sand. Us. 

eirect, not undey the Sutute 6f Uses, 97, 1 33, 140. 

but ai^ a common law grant extended (/) 2 Sand. Us. 59. 
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■ • 

Uses (wi) ; for, as formerly remarked, it was part of tlie 

antiont doctrine with respect to uses, that sucli lK)dies as 
tliesc could not be seised to any use but their own (w). When 
coi'j)orations aggregate, therefore, ha\c oc(‘asion to make 
conveyatiees of their lauds, the method adopted lias com- 
monly been ^ that of a feoffment ; or a lease with actruil 
entry, followed by a release (o). 

With respect, however, to the use which is required for 
tbequirpose of a conveyance under the statute, this may 
(‘ither be ex])ressly declared, or implied by law. Thus, if 
A. convoys by feof&nont or lease and release to B. in fee, 
withoul (‘onsidcration, and without declaring any use, there 
v\ ill be a resulting use, l)y construction of law, to himself 
the grantor; which use the statute will execute accord- 

With I’esjiect to the limitation of estates by these 
iiK^thoils of conveyance, it may be laid down as a general 
proiiosition, that a limitation of the legal estate by way of 
governed by tlie same jnineijiles as a])ply to the 
creation of estates by a common law assuranct^ (y). Thus 
we have seen that tli^ woixl heirs is necessary at common 
law, to cn‘ate an estate of inheritance (r) ; and in like 
maimer, if a man bargains and sells to A., tMthout adding 
and his hiirs^ A. has only an estate for life(5). So an 
estate may be limited by way of use (as well as in a 
eominon law conveyance) in possession, in remainder, or in 
reversion (t ) ; and, if iu remaiuder, must bt‘ limited to take 
effect in ppssession immediately on the determination of 


(m) 2 Sand. Us. 58 ; 4 Cru. Dig. 
175; Sugd. Gilb. 7, (n.) 

(rt) Vide sup. p. 8fiG. 

(o) 2 Sand. Us. 60; Sugd. Gilb. 

7,n.(l). • 

(p) Co. Litt 2^1 b ! I Sand, Us. 
106, 109; Doe v. Rolfe, S Nev, & 
Per. 048. Vide sup. p. 378. 

((f\ 1 Sand. Us. 123, 124; CorbeCs 
case, 1 Rep. 87 b. A more liberal 


construction, however, is in some 
cases allowed in a limitation to uses, 
than in a common law conveyance ; 
vide bup. pp* 528, n. (e), 635, n. (rf). 

(r) Vide sup. p. 242; 2 Rl. Com. 
109 j Novell V, Novell, Ji Roll. Ab. 
837. 

(s) 1 Sand. Us. 124. 

(/) Sugd* Gilb, Ivii. Iviut 
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the partlc^r estate (if). So the remainder may be either 
vested or contingent (x ) ; and is subject (if contingent) to 
thq common law rule, that if it amount to freehold, it can- 
hot be limited on a particular estate less than freehold (y). 
Legal estates created by way of use are also subject, 
in general, to the same incidents as if created by the 
methods of the common law(z). Thus, where a particular 
estate was limited by way of use, it was foijnerly liable to 
forfeiture if the tenant made a feoffment for a larger estate 
than his interest warranted ; and if a contingent remainder 
was limited by way of use, and the particular estate Avas 
destroyed before the contingency happened, the remainder 
Avas defeated (a). We have seen, however, that in both of 
these cases, the former law is now affc(ted by tlie pro- 
visions of the recent statute 8 & 9 Viet. e. 106 (ft). 

But while a limitation by way of use, is thus in general 
subject to common law principles, there are some very 
material particulars, in which it has alAA^ays been, allowed 
a greater latitude (c). The nature of these may be^x- 
plained as follows. 

1. By the common law, a man could not in any case be a 
purchaser (that is, take an estate) by his oaati conveyance ; 
for he could nftt, in the nature of tilings, unite the opposite 
capacities of grantor and grantee (rf). Thus A. seised in 
fee, could not convey to hiinxSelf for life, remainder over 
to B. in fee ; nor to B. for life, remainder to himself, the 


(t() Sugd. Gilb. ib. 164 ; vide sup. 
p, S29. 

(x) Sugil. Gilb. Iviii. 153, 164. 

(ly) Ibid. 164, 165 } vide sup. p. 

i,z) 1 Sand. Us. 166. 

(ii) Sngd. Gilb. 298. 

(6) Vide sup. pp* 382, 336, 333, 
839. 

(c) 1 Sand. Us.d30. 

(d) Fer Sale, mm t?* 3lit<brd, 

1 373 1 jStwthcot t>. 

2 Mud. 210 i 1 Sand. Us. iSI, 132 ; 


** Nmo esae H patienSf^^ 
2 Prest. Est. 20. As to personal 
property, (including chattels real,) a 
recent statute has made the following 
provision, viz., that any person shall 
have power to assign personal pro* 
perty, now by law Sr^signable, in- 
cluding chattels real, directly to 
himself and anotlier person or other 
persons or corporations, by the like 
tneans m he might assign the same 
tb another. (22 3 23 Viet. c. 35, s. 
21 .). 
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grantor* in fee. In the first case, the whole c<5nTeyance 
would be void ; in the second, the remainder : A. in such 
case taking no remainder, but continuing in the revermn, 
as of his former estate («). And the distinction involved 
this practical difierence, that the reversion, being the old 
esta^te, was in its descent confined to the blood of the s^c 
purchaser as before ; whereas if A. had taken (or in other 
words purchased) it as a remainder, it wordd (according to 
the general law of inheritance) have been descendible to his 
heirs gcfneral, whether his former title had been by purchase 
or descent (/). But indirectly, and through the medium of 
a limitation to uses, it has been always practicable for a man 
to become pmehaser by his awn conveyance (g). Thus 
A. may by feoffment, or lease and release, conyey to a third 
person C., to the use of himself, the grantor, for life, with 
remainder to the use of B., in tail or in fee ; or to the use 
of B. for life, with remainder to the use of himself, the 
grantor, in tail ; and in all these cases he will take the 
legal estb^te by purchase accordingly (/«). Though if the 
remainder were to the use of himself in fee^ he would for- 
merly not have taken by purchase ; at least not in such 
sense as to make him a purchasing ancestor. For such a 
use was considered as amounting only to the old use in 
reversion^ so that it would be converted by the statute 
into a legal estate in reversiony which would descend to 
the blood of the same purchaser as before (i). And such 
was the state of the law at the time of passing the In- 
heritance act (3 & 4 Will. IV. c. 106); but that Act has 

(e) Co. Litt. 22 b ; Read v. Er- (k) Co. Litt 22 b ; Qp. Litt. by 
rington, Cro. EHz. 321 ; 2 Bl, Com. Harg. 13 a, n. (2) ; 1 Sand, Us. 133 ; 
173. It is to be recollected here, Sugd. Gilb, 150, 151, 
that a reversion is always the old (t) 1 Rep, 129 by 130 at Co. Litt 
estate, a remainder a new one ; vide 23 a ; Reed v. Errington, Cro. Eliz. 
sup. pp. 319, 324, « 321, Ld, Raym. S02; Godolphin «. 

(/) 2 Bl* Cora. 176 ; Watk. Desc. Abingdon, 2 Atk. 57. cane was 

1 69 ; vide sup. pp. 394, 432. the s&roe where the use in fee resulted 

(g) Per Hale, Pibus s. Mitford, to the grantor, Instead of being ex^ 

1 Vent. 378; Southcot v. Stowell, pressly limited* As to resulting 

2 Mod. 210 1 Watk, Desc. 180. xtses, vide sup. p. 86%. 
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now estaBlished a new rule with respect to the limitation 
which a man makes in bis own favour, in his ovm con- 
veyance ; the terms of the provision (section 3) being as 
follows : — that when any land (A) shall have been limited 
by any assurance, executed after the 31st December, 
1833, to the person, or to the heirs ( 1) of the person, 
who shall thereby have conveyed the same land ; such 
person shall be considered to have acquired the same as 
a pureftaser by \drtue of such assurance, and shall* not 
be considered as entitled Ibhereto as his former ef^tate, or 
part thereof.” We may add here, that upon the same 
principle which made it impossible for a man to convey to 
himself, he could not at common law convey to his wife (m ) ; 
she being considered by that law as the same person with 
him. Yet the object may be effected through the medium 
of a limitation to uses ; that is, by creating a seisin in an- 
other person, and declaring a use to the wife (w). 

2. At common law, a freehold cannot be created to com- 
mence in futiiro; or in other words, cannot be Ihnited to 
take effect at a future period, except by way of remainder 
upon some particular estate also passing at the same time 
out of the grantor ; for whicli rule, and the reasons on 
which it is foiiaded, the reader is referred to a former part 

( h) The word land is used in this heirs are so totally in him, as he 

Act in a sense much larger than pro- ** may give the land to whom he 

perly belongs to it ; and is to be un- ** will.**— Co. Litt 22 b ; and see 1 

derstood to extend to all heredita- Vent. 378} 2 Bl. Com. 176. A limi- 

men ts, corporeal or incorporeal, free- tation by a man to his own heirs was 

hold or copyhold ; and every interest consequently subject, before the In- 

capable of being inherited, including heritance Act, to the same rules as 

chattels and other personal property, stated in the text with respect to a 

if transmissible to (3&4W. 4, limitation by him to himself in fee, 

c, 106, 8. 1.) or to his own use in fee. (1 Rep. 

(/) A limitation by a man to his 129 b, 130 a ; Co. Litt. 22 b.) 
own heirs, is equivalent to a Uraita- (m) Co. Litt. 112 fa; Moyse e- 

tion to himself and his heirs ; for,** Giles, 2 Vern. 383 ; Lucas v. Lucas, 

says Lord (fake, 1 Atk. 271; Arthur v, Bokenharn, 

** ^ Ami this a|>peareth in a 11 Mod* 156. 

f cotnman case, tlmt if bmd j^e given 1 Sand. Us. 132. 

^ to a man aild his heirs^ all Ttts 
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of the work (o). But this may be effectually 3one by a 
conveyance under the Statute of Uses ; for a use was never 
subject to the like restriction, but may be limited for any 
extent of interest, to commence in futuro (p) ; and the sta- 
tute, taking effect on such fiiturc int(>rest, transmutes it into 
legal estate (q). Thus a man may covenant to stand sejsed 
to the use of another in fee seven years hence, or bargain 
and sell to him in fee after seven years, and such convey- 
anoe will be effectual (r). S^by feoffment, or lease and 
release/ an estate may be con*yed to A. and his heirs, to 
the use of B. and his heirs at the death of C. (s), A use 
thus limited in futuro, independently of any preceding 
estate, is cajled a springing me (t). Such a use is also 
often described as executory, because it is not executed by 
the statute until it comes into esse by the arrival of the 
period contemplated. Thus, in the two first examples, tlic 
whole fee remains in the covenantor or bargainor, till the 
seven years expire («) ; in the two latter, a use results to 
the feoffor or releasor, till the death of C. {x). But on 
these events the springing use is executed, and the cestui 
que use is clothed with the legal estate in fee. 

3. By a common law conveyance, an estate cannot be 
limited, upon a future event, to one person^ in abridgment 
or defeasance of an estate of freehold, first limited to an- 
other {y) ; which is often expressed, where the dispositions 
are both in fee simple, by the maxim that a fee cannot he 
limited on a fee (z). Thus land cannot be conveyed at 


(o) Vid^ sup. pp. 326, 327 ; Sugd. 
Gilb. 163, (n.); 1 Sand. Us. 138. 

(p) Vide sup. p. 868. 

{q) Sugd. Gilb. 161, (n.) 

(r) 1 Sand. Us. Isa. 

(s) Ibid. 140. 

(0 Sugd. bilb. 15J. 

(tt) Ibid. 161, (n.) 163, (n.) 

(a) 1 Sand. Us. 140, 

(y) Co. Litt. by Butl. 203 (b), n. 
(1); Cogan c. Cogan, Cro. Elte, 
360 ; Fcarne, by Butl. 14, 15, 18, 


264, 9th edit. 

(») Fearne, by Butl. 3^72, 9th ed. ; 
1 Sand. Us. 143; 2 Bl.*Com. 173, 
164. Tliis maxim applies, not only 
to such limitations as referred to in 
the text, but also to limitations of 
one fee upon another by way of re^ 
mainder* For nu remainder (as we 
have seen) can be limited pn a fee- 
simple (vide sup. p. 326.) And 
therefore if land be given to A. and 
bis heirs, so long at B. has heirs of 
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common Taw to B. in fee, or for life, with provision that 
when C* returns from Rome, it shall thenceforth imme- 
diately go over to, C. in fee (a). For this would be to de- 
feat the first estate by force of a condition, which can only 
be done by the entry of the grantor, or his heirs ; and the 
effect of such entry would be to destr’oy the second limita- 
tion as well as the first, and to restore the grantor and his 
heirs to their former estate (5). But a use might always 
be made to shift, in this manner, fi'om one person to an- 
other (c); and therefore, *ce the statute, land may be 
conveyed through the medium of a use, in like manner ; 
as by limiting it to A* and his heirs, to the use of B. and 
his heirs, with proviso, that when C. returns from Rome, 
the land shall be to the use of C. and his heirs (d), A use 
so limited in derogation of a preceding estate, is called a 
shifting or secondary use (e ) ; and thiso also is of the exe-- 
cutory kind, the 6 i)eration of the statute being suspended 
till the event arrives ( / ). Thus, in the example just given, 
there is a use first executed by the statute in B., atid when 
C. returns from Rome, the use to C. comes into esse^ and 
is executed in him ( 5 ^), It is, however, to be observed, 
that as, upon questions of legal construction, a preference 
is always givei© to the modifications of the common law ; 

bis body (wliich is a fee-simple (ft) Co. Litt. 379 a ; Litt. ss. 721 , 

qualified, vide sup. p. 244), with 722, 723,; 1 Sand, ITa. 151 ; vide 

remainder in fee to C., this re- sup. p. 307. 

mainder is void, (Fearne, by Butl. (c) Sugd* Gilb. 153, 154, (n.) ; 1 

372, 9th edit.) And the maxim, in Sand. Us. 152. 

this sense of it, appKes to convey- {d) 1 Sand, Us. 149. 

ances under the Statute of Uses, as (e) 1 Sand, Us. 152; Sugd. Gilb. 

well as those at common law. It is, 152, (n.) 

however, to be recollected, that there (/) Sugd. Gilb. 154, 155, (n.); 1 

may be alternate or sub&tUtUed Hmi» Sand. Us. 144. 

tatioiis of the fee, where each of them {g) This form of disposition is 

is by way of contingent remainder sometimes called a 

(vide sup. p. 332). See the maxim tion, a term, however, which is also 

further dischssed in the recent case used in a different sense. See Fearne, 

of Bgerton v, Massey, 3 C. B. (N.S.) by Butl* (9th ed.) pp* 13, 15 ; Sugd. 

m. Gilb. 178 (n.) i 1 Sand. Us. 151. 

(«) Fearne, by Butl. 14, 15, 9fh bd. 
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wlierelure, it is firmly settled, that no estate capable of 
bejng considered as a remainder (according to the rules by 
which remainders are limited) shall ever be construed as a 
shifting or springing use (A). 

4. The grantor, in a common law conveyance, cannot 
reserve to himself, nor confer on any other person^ the 
power of revoking or altering the grant, by any future act 
or instrument : for that is deemed repugnant to the con- 
re jance itself (i). The utmost that the common law allows, 
is a deed of defeasance (coeval with the grant, and there- 
fore esteemed a part of it) upon events specifically men- 
tioned (/f). Rut the limitation of a use^ subject to a power oi’ 
this descri]4ion, was not considered as involving any repug- 
nancy ; for a use was a mere direction to the trustee, how 
he. was to deal with the legal estate : which might well be 
recalled or changed (/), Tlierefore, in a conveyance under 
the statute, a ])roviso giving to the grantor, or grantee, 
or a stranger, authority to revoke or alter, bj^ a subscKpient 
act, the estate first granted, will be valid ; for it is in effect 
no more than an authority to revoke the use first limited, 
or to declare a newjfme (?w). Such provisoes are called 
powers (n) ; a term propc’.rly applicable, as Ave liave seen (o), 
to all authorities, as distinguished from e.#ates: and they 
are cither mere powers of revocation (^;), enabling the 
grantor simply to recall what he has bestowed ; or powers 
of revocation and new appointment {q)y authorizing the 
grantor, or some other person, to tiltcr or make a new 
disposition of the estate conveyed. The first, will of 
course liardly find a place excej)t in grants of a gi^atui tons 


(A) 2 Sauml. by Wms. 388; Fearne, 
by Eutl. 303, 9th edit, 

(0 Co. Litt. 237 a; 2 BI. Com. 
327, 335 ; 2 Fonb.^158, 159. 

(A) 2 Bl. Com. *335; vide sup. 
p. 535. 

(0 Sugd. Gilb. 158, (n.) 

(w) Ibid. 

(w) “The lirnilation and modify- 
** ing of estates by virtue of powers, 


came from equity into the common 
law with the Statute of Uses.” — 
(1 Burr. 120.) 

(o) Vide sup. p. 234. 

( p) A power of appointment im- 
plies power of revocStion, but not 
t vonverso. (4 Cruise, Dig. 232.) 

{q) I Sand. Us, 155; 4 Cruise, 
Dig. 228. • 

« N N G 
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nature, (or voluntary conveyances as they arc called,) 
though in these they are naturally to be expected (r) ; 
mankind, according to the remark of Lord Bacon, having 
always aflFected to have the disposition of their property 
revocable in their own time, and irrevocable ever after- 
wards {s). But with respect to powers of revocation and 
new appointment, they arc of frequent occurrence in the 
more common case of conveyances founded on considera- 
tion, and particularly in family settlements ; their object 
not being to indulge the caprice of any part,}% but to carry 
into effect with greater convenience the arrangements 
actually conternp]at<*d, Thus, if a life estate be limited 
to the settlor, with remainder over, it is common to insert 
a power enabling him from time to time to make effectual 
leases of the property in possession, for tenons not exceeding 
twenty-one years ; a privilege reasonable and convenient 
in itself, but such as is not incident to the estate of a tenant 
for life generally {t). Of the same nature, in general, are 
the usual 2)owers of JointTiring, sell i Jig, charging land with 
the payment of sums of money, and the like (w) ; and all 
these are technically described as powers of revocation 
and new appointment, — because, in authorizing a new dis- 
position not mjftle by the conveyance itself, they operate 
pro tanto as a revocation of those which it contains (a:). 
fSuch a power, if closely considered, will be found to 
amount to an authority to create a use, to take cffe(jt in 
derogation, to a certain extent, of the uses first limited ; or 


(?) 2 FonJ*. 155, u. (7). 

(a) 2 BI. Com. 335. 

(/) It is to be remembered here, 
that by a recent Act (19 & 20 Viet, 
c. 120) such leases may now be made 
by a tenant for bfp under a settle- 
ment even without a power to tlint 
effect in the settlement ; provided it 
contains no express declaration to 
the contrary, and subject to such 
exceptions and provisions as are 
contained in tbat^itfitute ; (vide sup. 
p. 203.) 


(.r) 1 Sand. Us. 155 ; 4 Cruise, 
Dig. 228. The term power of rceo- 
cation and new appointment is not, 
however, usually applied to a mere 
power of leasing, jointuring, or the 
like; but to powers of a different 
nature, as where a man bonveys his 
estate to trustees to certain uses, 
with proviso that it shall be lawful 
for him at any future time to revoke 
these uses and declare new ones, 
&c.; ibid.; and see 1 Cruise, Dig. 
438; Doe r. Martin, 4 T. B, 39, 
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rather to the viriual limitation of an executory use of iJiat 
dosci'iption, in favour of such person, and for such estate, 
as shall be defined by the subsequent act of the donee of 
the power (y)* This subsequent act or exercise of the 
power is called an appomtfnent (^z) ^ and its effect (when 
it correctly pursues the authority) is to raise, in favqur 
of the appointee, a use corresponding to the estate ap- 
pointed {a)\ winch being served out of the original seisin, is 
immediately executed by the statute, and transmuted into 
equivalent legal estate (A). An appointment is not con- 
sidered as an independent conveyance (c). It is merely 
ancillary to the former deed ; which (as already observed) 
contains, in e|[ect, a prospectivo limitation of the new use. 
The appointee, therefore, is considered, for most pui'poses, 
as deriving his title under the original conveyance {d)\ and 


{y) Sugd. Gilb. 152, 153 (n.); 2 
Sand. Us. 81, 

(jg) 2 San^d. Us. 31. “ In whaU 
** ever mode the power is exercised, 
whether by grant, bargain and sale, 
“ will, &c,, the instrument in every 
“ case operates strictly as an aj^oint- 
“ ment or declaration of the use ; 
“ and therefore, in consequence of 
“ the rule before noticed, that there 
“ cannot be a use upon a use, the 
“ bargainee, &c. takes the legal es- 
tate, the appointment being made 
“ to him ; and if any ulterior use is 
** declared, it operates merely as a 
trust inequity,” — 2 Sugd. Powers, 
p. 14 (ed. 1836); et vide ibid, vol.i. 
p. 240, 

(rt) As to the manner of executing 
a power to appoint by see 7 
Will. 4 & I Vift c. 26, ss. 27, 10 ; 
as to illusory appointments, see 11 
Geo. 4 & 1 Will. 4, c. 46 ; sec also 
12 & 13 Viet, c 26, (suspended by 
12 & 13 Viet c. 110, and repealed 
in ))art by 13 & 14 Viet, c, 17,) and 
22 k 23 Viet c. 35, s. 12, giving 


relief against *the defective exe- 
cution of powers. By the pro- 
vision last mentioned, any deed 
thereafter executed in the presence 
of, and attested by two or more wit- 
nesses, in the manner in which deeds 
are ordinarily executed and attested, 
shall, BO far as respects the execu- 
tion and attestation thereof, be a 
valid execution of a power of ap- 
pointment by deed, or by any instru- 
ment in writing not testamentary, 
notwithstanding it shall have been 
expressly required that a deed or 
instrument in writing, made in exer- 
cise of such powers, should be exe- 
cuted or attested with some«dditionifl 
or other form of execution, attesta- 
tion or solemnity. 

(5) 2 Sand. Us. 82 ; 4 Cruise, 
Dig, 228, 

(c) 2 Sand. Us, 84. 

{d) 4 Cruise, Dig. •282, 497 ; 
Bringloe v. Goodsoni 4 Bing. N. C. 
734 ; see also Sugd. Powers, vol. iu 
p. 25, edit. X836. 
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to be in the same position as if that mstniment had actually 
contained a limitation in his favour, to the extent of thf, es- 
tate appointed. 

Not only as to the limitation of estates, but in other 
particulars, there were important differences between con- 
veyances to uses, and those that take effect at common 
law. For most purposes (as we have seen), an actual pos- 
session is deemed to be given, by the former conveyances, 
equivalent to that which would have been obtained if the 
alienee (supposing the interest conferred to be freehold) 
liad received liverr of seisin, or (supposing it leasehold) 
had made actual entry (e).' But as a bargain and sale, a 
covenant to stand seised, and a lease and release, convey 
the actual possession by construction of law only, so they 
differed from a feoffment, in such incidents as result from 
its real delivery in point of fact. Therefore, though a feoff- 
ment, when made by the tenant in actual possession, would 
convey a wrongful estate of freehold (supposing his title 
insufficient to give a rightful one), and, when made by a 
particular tenant for a greater estate than he can landully 
convey, would occasion a forfeiture (or, in the case of 
tenant in taif, a discontinuance) of the particular estate, 
and the contingent remainders dependent on that estate 
were consequently liable to be defeated (/), — no such results 
would follow from any (wiveyanoe by way of covenant to 
stand seised, bargain and sale, or lease and release (^). 
For by the feoffment, there was an actual investiture of 
the possession, as for an estate of freehold ; which, as it 
w^as held, must take effect either de jure or de facto; but 
the other conveyances could, in their nature, pass no more 
than the grantor might lawhilly transfer (A). For this 
reason they received, by way of distinction from a feoff- 
ment, (and others now abolished of the like nature,) the 

(#) 2 Smod. UeL 52. {h) Fearne, by Butler, 522, 9th 

(f) Vide sup. p. 4fd8. ed. ; Smith v. Clyfford, 1 T. R* 744. 

(^) 2Sand.lTs.73. 
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appellation of innocent conveyances (^). But the statute 
8 &;9 Viet c. 106, s. 4, having (as we have seen) provided, 
that a fcoffinent made after the 1st October, 1845, shall 
not have any tortious operation, the whole learning on the 
subject to which we have here referred, (so far as regards 
future conveyances,) has, by the effect of this provision, 
been swept away. 

• 

The reader wlio reflects attentively on the nature of a 
conveyance under the Statut^e of Uses, as we have at- 
tempted to explain it in the present chapter, will not fail 
to Ije impressed with the imj)ortance of the changes which 
this act of parliament incidentafly occasioned. It has been 
said to have had little other effect than to make a slight 
alteration in the formal words of a conveyance (fe), — a re- 
mark alluding to th^ practice it has introduced of limiting 
one use upon another, when the intention is to give a trust 
estate. So far indeed as the creation of that species of 
interest is concerned, such, and such only, was its result, 
but the remark puts altogether out of sight its operations 
in regard to the legal §state. We have seen that it enabled 
the oTOcr to dispose of this, in methods obviously more 
suitable to the exigencies of social life tliah the convey- 
ances formerly employed, and exempt from the harsh and 
inconvenient effects with which these were sometimes 
attended ; and (what is still of greater consequence) that 
it materially enlarged the power of alienation itself, by 
affording liim the means of subjecting his property to a 
variety of arrangements of which it was before inqfip’able. 

In thus affording escape, however, from the rigours of 


(t) Fearne,,ubi sup. ; in Stnitb 
ClyiFord, 1 T. 11, 744, they are termed 
lawful conveyances. The same pro- 
perty of passing no estate beyond 
what the grantor may properly trans- 
fer belongs also to a ^rant at com- 
mon law. (Co. Litt 332 a ; 2 Sand, 


Us. 49.) 

(jlf) 2 Bl. Com. 336. The learned 
Commentator, however, •notices im- 
mediately afterwards, p. 387, its 
having introduced new species nf 
conveyances* ^ 
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th6 autient law, the statute would have opened the door 
(unless closely watched) to inconveniences of a diffejent 
description. For it would have enabled conveying parties, 
through the medium of springing and shifting uses, and 
powers of revocation and new appointment, to prescribe 
the, course in which their property shall devolve, and pre- 
vent its effectual alienation, for any period of time however 
extended ; and therefore to cui'b this licence, it was foimd 
necessary to establish a rigid rule of restriction. In order 
to explain this, we shall be led into some examination, 
before we close the chapter, of a subject which now for 
the first time presents itself, viz. that of perpetuity (1). In 
settlements (by M^hich we here mean conveyances by way 
of provision for a family, whether made in consideration 
of marriage or otherwise), grantors have always been na- 
turally prone to regulate the succession to an estate at 
very distant periods: — the earliest known anungement of 
this nature having been the creation of an estate tail ; 
which once operated as a sure and perpetual settfement of 
the property, in the lino of the first donee, for the re- 
motest generations. But as all such arrangements, while 
they continue in force, however long that period may be, 
tie up the property, (as it is commonly expressed,) or in 
other words prevent its free alienation ; they have been 
considered in later times mth reasonable jealousy and 
dislike, as tending to erq^arrass the transactions of man- 
kind, and to fhistrate the purposes for which property was 
first established (?w). To these feelings was doubtless 
in some ^measure attributable («) the doctrine established 
by Taltarum’s case, in the reign of Edward the fourth (o), 

(i) On the subject of perpetuity, Monypenny t?. Dering, 16 Mee. & 
see Co, Litt. by Butler, 879 b; W- 418. 

827 a; 1 Sugd. Pow. 491 ; edit. (m) See 2 Bl. Com. 173. 

1886; 1 Po;v. Dev. 384 ; 8 Reeves's (n) See Taylor v* Horde, 1 Burr. 

Eng. Raw, 324 ; 1 Smith's 60 ; 5 Cruise, Dig, 32$, 
heading Cases, 188; Cadell s. Pal- (o) See as to this case, 5 Cruise, 
mer, 10 Bing* 140 ; ToUemsche v. Dig. 422* 428 ; et sup. p. 253. 

Wd Coventry, 8 BHgh, N. S* 547 ; 
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by which a common recoveiy was allowed to have the 
effegt of unfettering an estate tail ; and in the same spirit, 
when limitations by way of springing and shifting uses, 
and powers of revocation and new appointment, came into 
practice, the courts of justice soon bega# to contemplate 
with alarm the restrictive tendency of these devices. • It 
was thought necessary, therefore, to fix upon some period 
as the latest at which an estate limited by way of executory 
use shall be allowed to vest. Such a period has been ac- 
cordingly established by a series of judicial decisions ; and 
it is one derived from the state of the law applicable to 
entails. Even upon the most permanent plan, that of 
strict settlement, to which adverted in a former 
place (/?), tlie estate entailed could not, after the doctrine 
established by Taltarum’s case, be preserved from aliena- 
tion longer than during the life of the twicer of the first 
estate of freehold, and the nonage of the tenant in tail next ^ 
in remainder ; for on attaining the age of twenty-one, the 
latter was competent, with the concurrence of the former, 
to suffer a recovery. Uy analogy to this (y) it has become 
the rule that the latest^ period at which an estate limited 
by way of executory use can be allowed to vest, is (with 
one pai-ticular exception) the expiration of some life or 
lives in being, jind twenty-one years afterwards (r) ; as if 
a man be seised in fee of lands, and gives them to the first 
son of J. S. that shall attain twenty-one, and his heirs, — 
where the estate vests, at the latest, on the expiration of 
J. S.’s life and the infancy of such son ; and this infancy, 
generally speaking, cannot expire later than tw^ity-one 
years after J. S.’s death : but if the son is born posthu- 
mously (which brings the case mthin the exception above 

alluded to) it wiU expire later by the addition of the time 

• 

(p) Vide sup. p. 387. Blackall, 7 T, R. lOOji^Cadell v. 

{q) Co. Litt. by Harg. 20 a; note Palmer, 10 Bing. 140, S. C. Bligh, 
(5). N.S. 202; Oilbertgon Richards, 

(r) 2 Bl Com. 174; Long v, 5 H & N. 453, , 

VOL. I. O O 
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of gestation in lUero wKich follows upon such death {s). 
On the other hand, however, in the case when the period 
at which the estate is limited to vest comprises no life or 
lives in being, it is not allowed to exceed twenty-one years 
jrom the time >fhen the limitation is created (^). 

•Such being the rule, in these different cases respectively, 
as to the latest period at which an estate by way of exe- 
cutory use is allowed to vest,— we have now to add that it 
has been long established as a general principle, and one 
not applicable to executory uses only, that the law abhors 
perpetuity (m) ; 'that is (according to the usual meaning of 
the term) any limitation, either^ for legal or equitable 
interests, and whether by executory use, remainder, or 
otherwise, of such a nature as to lead to the possibility, if 
it were allowed, of making a future estate vest at a later 
period than is yrarranted by such rule ; and that it uni- 
formly annids every such limitation {x), Kor is tliis prin- 

(s) 2 Bl. Com, 174} Long i>. Fearne, by Butler, 9th ed, 502, 

Backall, ubi sup. ; Wilkinson v, which is as follows ; if lands be 

South, 7 T. R. 558 j Cadell v, Pal- limited to a person in with 

mer, 10 Bing. 140; S. C. 7 Bligh, ** rerpainder after his decease to 

N. S. 202. ‘‘his unborn children, and after. 

(^) Palmer V. Ffolford, 4 Russ. 403 ‘‘wards to the children of such 
1 Jarman on Wills, 2nd ed. p. 205. “ unborn childien, this last remain- 

{u) 2 Bl. Com. 174. It is said “ der is absolutely void.*' (See also 

in 10 Kep. 113 b, that “perpetuities, Challis p. Doe d. Evans, 18 Q. B. 

“monopolies, and patents of con- 231, and Cattlin v. Browne, 11 Hare, 

“ cealment, were born under an un- 375.) It is sometimes, however, 

“ fortunate constellation; for as soon laid down in the books, that this 

" as they have been brought in ques- doctrine does not apply to reroain- 

“ tion, judgment has always been ders. But this seems too wide a 

“ given against them, and none at proposition. No doubt it is inappli- 

any time given for them.“ cable to some remainders, for exam- 

(t) Long V. Blackall, 7 T. R. 100 ; pie, to one limited on a prior estate 

Doe a. Ewart, 7 Ad. & El. 648 ; tail ; for the liability of that to be 

Cadell V, Palmer, ubi sup. ; Gilbert- barred by a recoveiy is a sufficient 

son a. Richards, 5 H. & N. 453, To protection firom perpetuity, and there 

show that the doctrine which annuls is no need, therefore, of the doctrine, 

e limitation, on the ground of its But the case is different with regard 

tendii^ to perpetuity, applies to to a remainder such as mentioned 

it to cite in the above citation from Butler. 
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ciple confined to dispositions of the freehold. It applies 
alsato terms of years and to personal property (y). 

In connection with the subject of the rule against perpe- 
tuity, we may notice here the state of the law with respect 
to the accumulation of the income of property, whether 
real or personal, even when the period allowed by that ilile 
is not exceeded. A remarkable instance having occurred, 
ill which, to secure an immense fortune to his distant de- 
scendants, a testator had recourse to the expedient of direct- 
ing tlie income of his property to be accumulated during 
the lives of all his children, grandchildren and great-grand- 
children, who w6re living at the time of his death, for the 
benefit of some future descendants to be living at the iteath 
of the survivor (z) ; it was thought expedient to put a 
check, for the future, on dispositions of this description ; 
And it is consequenfly now provided by tuit of parliament 
(39 & 40 Geo. III. c. 98), that no such accumulation 
shall be allowed for a longer term than the life of the 
grantor, or twenty-one years from the death of the grantor 
or testator, or during the minority of any person living or 
in ventre sa mire at tha death of such grantor or testator, 
or during the minority only of any person who, under the 
uses or trusts of the instrument directing such accumula- 
tions, would for the time being, if of full age, be entitled 
to the income so directed to be accumulated : and, further, 
that where any accumulation is directed contraiy to the 
Act, such direction shall be void, and the income during 
the time the property is directed to accumulate contrary 
to the Act, shall go to such person as would have been en- 
titled thereto, if no such accumulation had been directed («). 

(y) See Fearne, Cont. Rem. 820, £4-000 a year, and personalty of 

371 ; Atkinson^w. Hutchinson, 3 P. above half a million j and the pro- 
Wms. 262. • bableamountof the accumulated fund 

(*) Tins’ was the case of Mr. was estimated at above £1^00,000. 
Tliellusson’s will, as to which see (a) On the construction of this 
Fearne, by Butler, 436, (n.), 9th statute, see the authorities cited in 
edit. The property is said to have 1 Smith's Leading Cjses, p. 180. 
consisted of landed estates of about Se^ also the following, among other 

o o 2 
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< 

But the Act does not extend to any pi-ovision for payment 
of debts, or for raising portions for children, or to any 
direction touching the produce of woods or timber ( J). 


recent cases t Curtis v. Lukin, 5 
Beav. 14)7; Boughton v* James, 1’ 
Cotl. 26; Scarisbrick Skelmers- 
dale, 17 Sim. 187 ; Wmiamsi;. Lewis, 
in dom- Proc,, 28 L. J. (Ch.) 505; 
Macpherson v. Stewart, it). 177. 


(6) See Halford ». Stains, 16 Sim. 
488 ; Edwards v. Tuck, 3 De Gex, 
M, & G. 40 j Drewett v. Pollard, 27 
fieav. I06j Clulow*s Trusts, 28 L. 
J, (Cb.) 696 ; Varlo v. Fadeh, 29 L. 
J. (Ch.) 230. 
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CHAPTEK XIX. 

OF CONVEYANCES BY TENANTS IN TAIL, AND 
MARRIED WOMEN. 


Both conveyances at common law, and those under the 
Statute of Uses, are capable of being applied to transfer 
the interests of tenants in tail and married women : but as 
they are not effectual for these purposes, except by virtue 
of certain acts of parliament, distinct from the Statute of 
Uses, nor without observing the solemn Jlies which those 
Acts pi’escribe, — they may therefore properly be considered, 
when applied to either of these purposes, as constituting 
a separate class of conveyances by force of the statute 
law. 

Though a tenant in tail has an estate of inheritance, yet 
by none of the conveyances hitherto examined, if in their 
simple form, that is, unaccompanied with the solemnities 
above referred to, can an indefeasible interest be granted 
by him beyond the period of his own life — except in such 
case and to such extent as is provided for by a recent 
statute referred to in a former place (a ) ; for whatever 
estate he grants, must either determine with his life, or 
at least is liable to be defeated, after his decease,* by his 
issue, or, in default of issue, by the remainderman or re- 
versioner. And again, a married woman, or, (as she is 
technically called) a feme covert^ is not capable by any of 
these conveyances "(5), in their simple form, to makg aKeua- 
tion of her lands and tenements (except as regards her 
equitable interest in property given in trust to her separate 

(a) Vide sup. pp. 257, 258. {h) 2 Bl. Com* 292. 
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us( 0 ), for any estate whatever, or to subject them to any 
charge (c). 

These incapacities result indeed, in the two cases, from 
very different causes. That of the tenant in tail is by the 
effect of the Statute (rf), passed to protect the 

interest of those in succession and expectancy, in the case 
where land is given to a man and the heirs of his body ; 
but the incompetency of the feme covert is a personal one, 
and imposed upon her by the common law (with other 
similar disabilities) in consequencej^f her being subject to 
the control of her husband, and presumably deprived of 
her freedom of agency. In both cases, however, not- 
withstanding the general nde of restriction, the law has 
long allowed a more ample power of alienation to be exer- 
cised through the medium of particular methods of assur- 
ance; in formert times hy fines and recoveries^ which were 
altogether of a special nature, and now by any of the 
ordinary conveyances already examined, with fche accom- 
paniment only of certain forms or solemnities of a special 
•hind. The mode of alienation as regards lenant in tail 
and married women respectively, may be considered there- 
fore as naturally forming one entire or consolidated sub- 
ject, and has m fact been so treated by the legislature. 

This branch of law is now chiefly regulated by the 3 & 4 
Will. IV. c. 74, the statute for abolishing Fines and Reco- 
veries : by the provisions of which, a tenant in tail is em- 
powered, in stich metliods as therein mentioned, to bar the 
estate tail (as it is commonly expressed), that is, to confer 
a fee simple absolute (or any less estate) on the person to 
whom he conveys, indefeasible by the issue, or by any 
ulterior claimants; and a married woman may also, by 
such means as there specified, dispose, with the husband’s 

(c) The restriction on a feme co- in her Qn condition to convey to 
verCs power of aiientttion; does not others. And such acts as tljese may 
extend however to the case whete hddonehy her without her husband. 
ikm conveys in exeeutW a mere CoL Litt. by Har^. 112, n. (6). 

(d) 18 Edw. l,c. 1 j vide sup, p. 
as ^here laud is vested 249. 
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concurrence} of any estate whicli she alone, or lie in her 
right, may have, as fully and effectually as if she were a 
feme sole (e). The modes of proceeding to be adopted for 
these purposes are (as already stated) new, and by way of 
substitution for the antient methods of fine and recovery ; 
which being now abolished (/), and of a character besides 
peculiarly abstruse and uninviting, we would gladly pass 
by without further notice. The learnings however, which 
they* involve, is still so material to the history of existing 
titles, and even to th||^orrect apprehension of the new 
system, that they cannot with propriety be left unexa- 
mined; and before we attempt to give any further account 
of the substituted methods, we shall think it expedient 
to discuss, at some length, the nature of a fine and of a 
recovery. 

They were both of the class of conveyauces by matter of 
record ; and both consisted of fictitious suits in the Court 
of Common Pleas at Westminster, in which the intended 
alienee was supposed to recover the estate by process of 
law. In their origin, indeed, they were actual suits com- 
menced at law for th^ recovery of the possession ; but 
being found competent to confer a title, in cases where the 
ordinary conveyances would not suffice, fhey were at 
length adopted as mere means of transfer between persons 
not really standing in the relation of adverse litigants (^r). 
It mil be necessary however to consider them successively 
and in detail. 

And first, of Fines, 

^ • 

A fine was so called, because it put an end, [not only to 

tbe suit then commenced, but also to aU other suits and 
controversies concerning the same matter. Or as it is ex- 
pressed in tin antipnt record of parliament, (18 Edw. I.,) 
“ Non in regno Anglim pnnvideatur vel sit aliqm >eeifuriias 
major sen solennior per qwm aliqms vel aliqm skAum eer- 


(e) 3 & 4 Will. 4, c. 74, b. 77. 
(/) Sect. 2. 
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\tiorem habei^e possit, vel ad staturn suum verificandum all'- 
quod Bolennius testimonium producere^ quam finem in cima 
domini regis levatum ; qui quidem finis sic vocatnr, eo quod 
finis et consummatio omnium placitorum esse debet ; et hoc 
de causa providebatur (7l)” Fines^ indeed, are of equal an- 
tiquity with the first rudiments of the law itself; are 
spoken of by Glanvil (i) and Bi’acton ( J), in the reigns of 
Henry the second and Henry the third, as tjiings then well 
known and long established ; and instances are produced 
of them, even prior to the NormajA invasion (A). So that 
the statute 18 Edw. I., called mmus levandi Fines , did 
not give them original, but only declared and regulated 
the manner in which they should be levied or earned on.] 
And that was as follows. 

1. The party to whom the land was to be conveyed, or 
assured, commenced an action or suit at law against the 
intended vendor, (generally an action of covenant,) by suing 
out a writ denominated, from its initial words, .a writ of 
prweipequod teneat conv€ntionem{t) ; the foundation of which 
was a su])poscd agreement or covenant that the defendant 
should convey the lands to the plaintiff : on the breach of 
which agreement the action was brought. On this writ, 
there was due to the crown, by antient prerogative, a 
primer fine, or a noble for every five marks of land sued 
for ; that is, one tenth of the annual value (m). The suit 
being thus commenced, then followed, 2. The licentia con-- 
cordandi, or leave to agree the suit (?^). For as soon as the 
action was brought, the defendant, loiowing himself to be 


(h) 2 Roll. Abr. 13. 

(i) L.8,c. 1. 

ij) L. 5, t. 5, c. 28, 8. 7, 

(/r) Piqwd. 809» 

(0 A fine might also be levied 
on a writ of of warran^ta 

eh/nriftSf or de et aiff- 


(Fin||i, Li 278d 

na doubtfiA whether this 



is the true principle on which the 
licence was required ; for it is said 
that, in the times of strict feudal 
Jurisdiction, if a vassal had com- 
menced a suit in the lord's court, 
he could not abandon it without 
leave; lest the lord should be dc- 
priVed of his perquisites for deciding 
the eause. (Robertson, Hist, of 
Charles V.,Sect 1.) 
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in the ^rong, was supposed to make overtures of peace 
aiicj accommodation to the plaintiff, by whom they wcr(i 
accordingly accepted ; but having, upon suing out the m'it, 
given pledges to prosecute his suit, which he endangered, 
if he now deserted it without licence, he therefore applied 
to the court, for leave to make the matter up. This loavc 
was readily granted ; but, for it, there was also another fine 
due to the king, by his prerogative, called the king^s silvery 
or ^metimes the post fine with respect to the primer fine 
before mentioned. And it was as much as the primer fine 
and half as much more,^r 10^. for every five marks of land ; 
that is, three-twentieths of the supposed annual value (o). 
3. Next came the concordy or agreement itself, after leave 
obtained ft'om the court ; which was usually an acknow- 
ledgment from the deforciants (or those who kept the 
other out of possession), that the lands in question were 
the right of the complainant. And from this acknow- 
ledgment, or recognition of right, the party levjdng tlic 
fine was called the cognizoTy and he to whom it was 
levied the cognizee* The acknowledgment was to be made 
either openly in the Court of Common l*loas, or else before 
one of the judges of that comi;, or before tw^o or more com- 
missioners (in the country) empowered by » special autho- 
rity, called a writ of dedimus potestatem ; and these judges 
and commissioners were bound, by statute 18 Edw. I. st. 4, 
to take care that the cognijzors were of full age, sound 
memory, and out of prison, And if there w^ere any feme 
covert among the cognizors, she was privately examined, 
whether she did it willingly and fi'cely, or by compulsion 
of her husband. By these acts, all the essential part/S of a 
fine were completed; and if the cognizor died the next 
moment after the fine was acknowledged, provided it were 
subsequent to t^O day on which the writ was made re- 
tonable (p)y still the fine was to be carried on in all its 
remaining parts; of ’which the next was, 4. The of 

(o) 5 Rep, S9 i 2 Inst 511 j stat (p) Pricey. Davies, Comb. 71. 

32 Geo. 2, c. 14. * . 
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the fine, which was only an abstract of the writ of cove- 
nant, and of the concord ; naming the parties, the parcels 
of land, an!i the agreement: and this was to be enrolled of 
record in the proper office, by direction of the statute 
5 Hen. IV. c. 14. 5. The fifth and last part was the foot 
of the finoj, or conclusion of it : which included the whole 
matter; and recited the parties, and the day, year and 
place when, where and before whom it was.acknowledged 
or levied. Of this, there were indentures made and en- 
grossed at the chirographer’s office, and delivered to the 
cognizor and the cognizee ; usually Beginning thus : Hcec 
est fimlis concor ditty this is the final agreement,’^ and then 
reciting the whole proceediiigs at length. And thus the 
fine was completely levied at common law. 

To render the fine more imiversally public, and less 
liable to be levied by fraud or covin, it was directed by 
4 Hen, VII, c. 24 (in confirmation of a previous statute), 
that a fine, after engrossing, should be openly and solemnly 
read and proclaimed in court (during which all picas should 
cease), sixteen times ; viz., four times in the term in which 
it was made, and four times in each of the tliree siicceed- 
ing terms, which was reduced to one in each term by 31 
Eliz, c, 2 ; and these proclamations were indorsed on the 
back of the record ( 5 '), 

Fines thus levied -were of four kinds: — 1 . What in our 
law French was called a fine $ur cognizance de droity come 
ceo que il ad de so?i don ; or, a fine upon acknowledgment 
of the right of the cognizee, as that whi< 5 h iio hath of the 

(q) Though in modern times fines prockn^^ttpns — with proviso, how- 
have always been levied with pro- ever, that this shall not affect any 
clamations, yet trouble and expense proce^iti^s then pending ; nor ex- 
were often incurred in procuring tend to apjr fihe theretofore levied 
evidence that they were so levied ; of lands which were then actually 
and therefore, by 11 & 12 Viet. c. possessed hy any person, under a 
70, it is now provided, that all ^nes title adverse to or inconsistent with 
theretofore Jwed in the Cfourt of the operation of such fine if levied 
shall he coiictu^yely with proclamations. 
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gift of the cognizor. This was the best and surest kind, 
of fine 5 fin* thereby the deforciant, in order tg keep his 
covenant with the plaintiff, of conveying to him the lands 
in question, and at the same time to avoid the formality of 
an actual feoffinent and Kvery, aclpowledged in court a 
former feofibaent, or gift in possession, to have been made 
by him to the plaintiff- This fine was therefore said to be 
a feoffment of. record; the livery, thus acknowledged in 
court, being equivalent to an actiial delivery : so that this 
assurance was rather a confession of a former conveyance, 
than a conveyance then originally made ; for the deforciant 
or cognizor acknowledged tlie right to be in the plaintiff, 
or cognizee,*as that which he had de son don^ of the proper 
gill of himself, the cognizor, 2, A fine sur cognizance de 
droit tantum.^ or upon acknowledgment of the right merely ; 
not with the circumstance of a preceding gift from the 
cognizor. This was commonly used to pass a reversionary 
interest vhich was in the cognizor. For of such reversions 
there could be no feoffinent, or donation with livery, sup- 
posed, as the possession during the particular estate be- 
longed to a third persqp (r). It was worded in this manner, 
that the cognizor acknowledges the right to be in the 
“ cognizee, and grants for himself and his*heirs, that the 
reversion, after the particular estate determines, shall go 
to the cognizee («).” 3^ A fine sur concessit was where 
the cognizor, in order to make an end of disputes, though 
he acknowledged no precedent right, yet granted to the 
cognizee an estate de novo^ usually for life or years, by way 
of supposed composition. And tliis might be done, re- 
serving a rent or tlie like, for it operated as a new grant(^). 
4. A fine sur doUy grant et render was a dotible fine, com- 
prehending the fine sur cognizance de droit come ceo, §fc, 

and the fmc suf* concessit ^ and might he used to create 

• 

(r) Danver^s case, Moorei 029, estates, as for life or years, though it 

(js) West. Symb. p. 2, s. 95. might b« also used to oonvey the fee 

(t) Ibid. a. 00. This was com* simple. (Burt. Compeud. 24%) 
monly used for the creation of smaller 
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pnfelaT Kmitations of estate, whereas the fine mr cog- 
ffe droU come ceo^ conveyed nothing hut^an 
absomte Estate, either of inheritance, or at least of free- 
hold (ii). In this last species of fine, the cognizee, after 
the right was acknowledged to be in him, granted back 
again, or rendered to the cognizor, or perhaps to a stranger, 
some other estate in the premises;^' But, in general, the first 
species of fine sur cognizance come cep^ Spe, was the 

most used. , 

We are next to consider the^ force and effects of a fine, 
which were principally as follows (r) : 

1. liike all other conveyances, it bound the parties 
thereto,* and also all ^^prities,’^ that is, persons deriving 
title under the parties ; and this ’whether levied with pro- 
clamations or not (x). But in this respect, it had a force 
peculiar to itself ; for even if one oft the parties was a 
married woman, w^ould be bound, notwithstanding her 
coverture, by the fine ; and (supposing her husband to 
concur in it (y) ) it would effectually pass any estate, or 
bar any right of dower that she might have in the lands 
therein comprised (z) : though the coverture would suffice 
to avoid her alienation, either of estate or dower, in the 
case of an ordinary conveyance (n). And this peculiarity 
was justified by the circumstance that the court ivould 
not allow a fine, affecting her interest, to pass without 
privately examining her as to her voluntary consent; 
which removed the general suspicion of compulsion by her 
husband (6). 

^ (tt) Hunlo. Bourne, Salk. 340. Huntv. Bourne, Salk.^&40; Doc d, 
(v) A fine had several other effects, Thomas v. Jones, 1 Tyrw. 517; et 
the enumeration of which will be vide post, p. 574. 
found in the First Rea! Property (y) 5 Cruise, Pig. 82, 154. 
Report, p. 21 *, and see Co. Litt. by (s) Ibidj , 

Harg. 121 a, n. (1). {a) 4 druise; Pig, 20. As to the 

(j?) 2 Bl. Com. 355 ; see 5 Cruise, probabfa ifeason for allowing this 
Pig. 133, 159, 202. It diidnot, how- ejSTtjct to ^ fine, vide Co. Litt. by 
ever, unless levied with ftoclama* \tl a, n. (1). 

tlons, \m the issue in tail of t^eir 2 Bl. Com. 355 ; 5 Cruise, Dig. 

r\gh to bring an aetloh of forrae^on 
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2, A fine with proclamations (c) bound not only parties 
au^l privies, but even strangers (that is, persons not parties 
or privies), if they failed to put in their claims^ within the 
time allowed by law {d ) ; and if during all that period they 
were subject to no legal disability sufficient to excuse their 
acquiescence. It was in reference to this property pf a 
fine, (which belonged to it fit>m the remotest period of 
legal history,) that rights are said in our books to be 
barred by fine and non-<daim (e). The doctrine, indeed, 
was abblislied for a time, by a statute made in 34 Edw. 
III. c. 16, which admitted persons to claim and falsify the 
fine at any indefinite distance (/). But by 1 Richard III. 
c. 7 {g\ and 4 Henry VII. cj * 24, the doctrine itself was 
aga in restored, though the time of claim was extended ; 
and after the latter statute, and until the late abolition of 
these assurances, Ihe state of the law was as follows,— 
that by a fine, when duly proclaimed^ the right of all 
strangers whatever was boimd(/0> unless they made claim 
by w’^ay of action, or lawful entiy (not within one year and 
a day, as at the common law, but) within five years after 
proclamation made : except femes coveit, infants, pri- 
soners, persons beyond the seas, and such as were not of 
whole mind, — who had five years allowed to them and 
their heirs after the death of their husbands, their attaining 
full age, recovering their liberty, returning to England, or 
being restored to their right mind (i). By the statute 4 
Anne, c. 16, it was also provided, in cases where the claim 

82, 153. This was thd statute 18 the second of these was»not in force 
Edw. 1, de modo levmdi finest after the statute of Henry 7. The 

(c) As to proclamations, vide sup. . time for making the claim was a year 

p. 570. and a day after the fine levied. 

(d) 2 Bl. fom. 354. were (e) 2 Bl. Com. 354. 

antiently four methods .of claiming {/) Ibid. ; Litt. s. 441. 

so as to avoid being conclu^ by a (g) See Co. Litt, bytHarg. 121 a, 

fine; 1. By action; 2. By entering iv(l). 

such claim on the record at thO foot {h) 4 Hon. 7, c. 24 ; Davies e, 
of the fine ; 3. By entry on the Lowndee* ^ Bing. N. C. 172. 
lands; 4. By continual claim. But 2BLGom. 31f6. 
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wtt$ mad« by entiy, that it should be of no avail unless an 
action was brought within one year afterwards, to try .the 
right of the claimant, and unless tiie same were prosecuted 
with effect . It is to be observed, however, that, in order 
to bar by non-claim persons who were not parties or 
privies, it was necessary that the person levying the fine 
should be seised of. the freehold, either by right or by 
wrong (A): for if he had nothing in the land, or if his 
possession w^ere merely as tenant for a term of years, or 
other chattel interest, the fine might be avoided by plead- 
ing partes finis nihil habuetunt (/). And it is further to be 
remarked, that persons having no estate in possession, but 
only in remainder or reversion, were not boipid to make 
claim within five years after proclamation made, but within 
the same period after their right of entry accrued (w). 

3. A fine levied by tenant in tail, with proclamations, 
barred the issue m tail. It had indeed been expressly pro- 
vided by the statute de Donis^ that a fine sliould have no 
such effect (ri); but by 32. Hen, VIIL c. 36, it was at 
length enacted, that when levied with proclamations ac- 
cording to 4 Hen, VII. c. 24, by any person of full age 
(of lands or tenements before in anywise entailed to him 
or to any of his ancestors, in possession, reversion, or re- 
mainder), it should be a sufficient bar and discharge for 
ever against the tenant and his heirs, claiming only by force 
of the entail (o). It did not, however, bar those in re- 
mainder or reversion upon the entail (p); who (upon his 
death and the failure of his issue) had either a riglit of 


(^) Davies v. Lotvndes, 5 Bing. 
N.C. 172. 

(0 Stat 4 Hen. 7, c. 24; 2 1^1. 
Com. 85C ; 1 Saund by Wms. 819, 
n. (1); Doe d Thomas o. /ones, 1 
Tyrw. 506. • 

(t») Co. Ditt. 372 a; 1 Sound, by 
Wm^ 319, n. (t). 

j 2 Bl. Coi^. Jones, 


(o) Before the statute of 32 Hen. 
3, 3t bad been bdld that, under the 
preceding Aft 4 Hen. 7, a fine 
with {H^kgiia^ous would have the 
eSect of biMng the issue in tail ; 
but doctrine was considered as 
doubtful, Snd the 82 Hen. 8 was 
passed to remove the doubt; see 

Utt by Harg. 121 a, n. (1). 

(p) 5 Cruise, Dig. 148, 
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entry, or at least a right of action, according to the dis- 
tinction to be presently stated 
4* If a tenant in tail of a corporeal hereditament in pos- 
session levied a fine $ur cognisiance come ceOy Sec*/' with or 
without proclamations, it was a discontinuance of the en- 
tail (q) ; the effect of which was, that the issue in tail, .and 
those in remainder, or reversion, lost their right of entry, 
which, upon the death of the tenant in tail, would other- 
wise have accrued to them respectively ; but the latter 
parties had nevertheless a remedy in a particular form of 
action called a formedon ; and so had the issue in tail, 
unless the fine was levied with proclamations, so as to bar 
them* But^a fine levied by a tenant in tail of an incor|)o- 
real hereditament, or of an hereditament corporeal in 
remainder upon an estate of freehold, was no discontinu- 
ance (r). Such a fine levied in fee, only created a base 
fee 5 and the estate of those in remainder or reversion (as 
well as the right of entry or action of the issue in tail, 
where it Vas levied 'without proclamations) remained with- 
out distui'bance {$)• A discontinuance (as we have else- 
where had occasion to remark) might also be occasioned 
by the feoffment of tenant in tail(/); but the learning 
relative to discontinuances, however effeited, has now 
become of no account, (so far as future transactions are 
concerned,) not merely in consequence of the abolition of 
fines, but by the effect of a statute passed a short time 
previously (the 3 & 4 Will. IV. c. 27), which provides 
(sect. 29) that no discontinuance shall thereafter avail to 
take away a right of entry (m). 

(q) Co. Vnl* i27 b ; 2 Inst. 335, Butler, 325 a, n. (1), 326 b, n. (1); 
336 ; Odiaroe e. Whitehead, Burr. 2 Inst, 335. 

714; 1 Saund. by Wii^s. 319 c, a. (r) There can be no discontinuance 

( 1) ; 1 Saund.*by Wms. 264 a» n. (8) ; of things lying in grant. (Co. Litt, 
Boe e. Finch, 4 Barn. *3^ Adol. 283 ; 332 a j 5 Cruise, Dig. 236. ) 

Doe d, Thomas v. Jonei^ 1 Tyrw. (s) Co. Litt by Butiler, 331, n. 

506, The principle on which the (1). 

discontinuance of an estate tail pro<. (^} Vide sup. p 469. 

ceeded is explained in Co. Litt. by (m) Moreover by a» recent statute, 
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5. A 55ne sur cognizance come ceo, ^c/* levied by a 
tenant for life in possession, worked a forfeiture, if for a 
greater estate than the law entitled him to make ; and 
consequently destroyed the contingent remainders (if any) 
expectant on his life interest (a;). The same result as 
regards forfeiture also followed, where such fine was 
levied by a tenant for a term of years (y). 

Secondly, of Recoveries. 

A recovery — or a common recovery as it was also called, 
to distinguish it fix>m a real adjudication (z ) — differed from 
a fine, in this general point of view, that it supposed a suit 
not immediately compromised, but carried on through every 
regular stage of proceeding (a). Its nature and progress 
were as folloAvs. 

Let us in the^ first place suppose •Daniel Edwards to 
have been tenant of the freehold, for example, tenant in 
tail in possession ; and desirous to suffer a common re- 
covery, in order to bar all entails, remainders, and rever- 
sions, and to convey the same in fee simple to Frainns 
Golding, To effect this, Goldings was to bring an action 
against him for the lands ; and he accordingly sued out a 
writ called e^preedpe quod reddat. In this writ, the de- 
mandant Golding alleged that the defendant Edwards 
(here called the tenant) had no legal title to the land, but 
that he came into possession of it after one Hugh Hunt 
had turned the demandant out of it^ The subsequent 
proceedings were made up into a record or recovery roU, 
in which the writ and complaint ^of the demandant were 
first recited ; whereupon the tenant appear!ed> and called 

(8 9 Viet c. 108, s. 4,) a feoff- served, .tl)iough a fine mr cog- 

** ment made after Ut October, 1 846, nizance^ g^tietaSIy implied a con- 

shall notfihave aoy tortious opera- veyanee in fee, it might be for life 

** tion.** (Vide sup. pp^ 488, 470.) only. (Huicite* Bourne, Salk. 840.) 

(«) p* 886! « 2 Bb Com. . (y) iurt. Compend. 81 8. 

t>tg. 986; 2 4z) 8 Cruise, Dig. 260. 

ft)ig, H6L ; It ia to b6 ob- (a) 2 Bl. Com. 357. 
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upon one Jacob Morland, who was supposed, at the 
original purchase, to have wan^anted the title to the tenant. 
And then'upon he prayed that the said Jacob Morland 
might be called in to defend the title whi(;h ho so wai'- 
ranted. This called the voucher (vocaiio, or calling of 
Jacob Morland), to warranty^ and Morland was called 
V ouchee, U pon th i s J acob Morland, the vouchee, appeared, 
A\ns imi)leaded,.aTid defended the title. Whereupon Gold- 
ing,*tlie demandant, desired leave of the court to imparl^ 
or confer with tlui vouchee in private, which was usually 
allowed him as a matter of course. And soon afterwards 
tbe demandant Golding returned to court, but Morland, 
the vomdiee/ disa})pcared, or rnadc default. Whereupon 
judgment was given for the demandant Golding (then called 
the recover or^ to recover the lands in question against the 
tenant Edwards, who was then the recover^e ; and Edwards 
liad judgment to recover of Jacob Morland lands of equal 
vahui, in recompense for the lands so w^arranted by him, 
and lost by his default; which was agi'eeable to tbe 
doctrine of warranty wo have before mentioned (J). This 
was called the recom^iense, or recovery in value. But 
Jacob Morland having no lands of his own, being usually 
the crier of the court (who from being thus frequently 
vouched, was called the common vouchee^ it was plain that 
ICdwards had only a nominal recompense for the land 
so recovered against him by Golding ; which lands were 
then absolutely vested in the said recoveror, by judgment 
of law, and seisin thereof was delivered to him b)'' the 
sheriff of the county. So tliat this collusive recovery 
operated merely in the nature of a conveyance in fee 
simple from Edw^ards the tenant in tail, to Golding the puiv 
chaser. The recovery above described was with a single 
voucher onfy, but sometimes it was with double^ treble^ or 
fiu'ther voucher, as the exigency of the case might*reqmrc. 
And indeed, in modern times, it was usual always to have a 
recovery with double voucher at the least, by first eonvey^- 

(&} Vide sup. p. 4H, 

TV 


VOL. I. 
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ing, where the person whose estate tail was intended to 
be ban*ed was immediate tenant in tail, an estate of free- 
hold to' any indifferent person against whom the praecipe 
was brought, (which was called making a tenant to the 
praecipe) \ and then the tenant to the praecipe vouched the 
tenant in tail, who vouched over the common vouchee. 
For if a recovery was had immediately against a tenant in 
tail, it barred only such estate in the premises of which he 
was then actually seised ; whereas, if the recovery were 
had against another person, and the tenant in tail were 
vouchee, it banned every latent right and interest which he 
might have in the lands n^covered (c). But wdiere there 
was already a tenant for life in possession, with remainder 
over in tail, no other tenant to the praecipe (of course) was 
required to be made, in order to cftect a voucher of the 
tenant in tail. If Edwards, therefore, were tenant of the 
freehold in possession, and J olin Barker were tenant in tail 
in remainder ; here Edwards did first vouch Barker, and 
then Barker vouched Jacob Morland, the common vouchee; 
who was always the last person vouched, and always made 
default; whereby the demandant Golding recovered the 
land against the tenant Edwards, and Edwards recovered 
a recompense of equal value against Barker, the first 
vouchee ; who recovered the like against Morland, the 
common vouchee, against whom such ideal recovery in 
value was always ultimately awarded. 

In all recoveries it was necessary that the recoveree 
should be seised of the freehold in possession, else the re- 
covery jvas void(£Z). For all actions to recover the seisin 
of lands, were required to be brought against the actual 
tenant of the freehold ; otherwise the suit would lose its 
effect, since the freehold could not be recovered of him who 

had it not (e). And tliough these recoveries were in them- 

• 

(<j) Bro. Ab* tit Taile, 82; Plowd. observed, applies only to actions 
Matixel's case, [8]. to recover the seisin that is, real 

(d) P^got, 2B. actions, to which class the action, on 

requirement, it wilt be which the recovery was founded, be- 
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solves fabulous atid fictitioiiis, yet it, was necessaiy that 
thw'o should be adores fahul<By and that these should be 
properly qiialified. 

From this doctrine resulted two important corollaries; 
first, that where the object was to vouch a tenant in tail in 
])OsseRsIon, instead of bringing the prascipe against him, it 
became necessary that he should previously make a tenant 
to the prweipe •in manner already explained (jf ), — that is, 
convey *some freehold estate in possession to some other 
person, so as to qualify the latter to sustain the character 
of tenant in the action. 

The second consequence was, that a tenant in tail hi 
remainder, e5:pectaiit on an estate of freehold, could not 
resort t© a recovery to bar the entail, without the con- 
currence of the person in whom that precedent estate was 
vested ; for unless the latter joined in the proceedings, there 
could be no sufficient tenant to the praecipe^^ho alone pos- 
sessing the necessary qualiliciation. But the nicety once 
thought to be reijuisite in conveying the legal freehold, in 
order to make a gocKl tenant to the prcecipe, 'was lessened 
by the provision of 14»Goo. 11. c. 20 (^); which enacted, 
with a retrospect and conformity to the anti^nt rule of law, 
that though the legal freehold were vested in lessees, ye^t 
tliose wdio were entitled to the next freehold estate in re- 
mainder or reversion might make a good tenant to the 
prmcipe ; — ^that though the deed or fine Avhich created such 
tenant were subsequent to the judgment of recovery, yet 
if it were in the same term, the recovery shoidd be valid 
in laAV ; — ^and that though the recovery itself did nc/t appear 

longed. And (as will be seen here- ways been brought against a tenant, 
after) almost the whole of the real whether seised of the freehold or not. 
actions are nt^ abolished by 3 & 4 (See Gen. Ind. in tit, “ Ileal Actions,” 
Will. 4, c. 27. It may fifrther be re- and “ Ejectment. »*) ^ 

marked that an (which has {/) Vide sup. p. 678. 

long been the ordinary action for the (g) As to this Act, see Pigot, 41, 

recovery of land) has never^ in its &c. ; 1 Prest. Convey, p. 61 et seq. ; 

form, been brought to recover the faylorv. Hord^, I Barr. 116. 
jsemn; and accordingly it has al- 

P p 2 
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to be entered^ or were not regularly entered on i*ecord, yet 
the deed to make a tenant to the prcecipe^ and declare the 
uses of the recovery, should, after a possession of twenty 
years, [be sufficient evidence on behalf of a purchaser for 
valuable consideration, that such recovery, was duly suf- 
fered,] In addition to which, provision has since been 
made by 3 & 4 Will. IV. c. 74, establishing the validity 
of recoveries that have been suffered, in several other cases 
where they were before subject to fatal objection (A). 

As to the force and effect of I’ec^overics, sii2)posing them 
to be suffered in due form, they oj^erated, 

1st. To pass to the recoveror an estate in fee simjde 
absolute ; and thereby to bar not only the estate tail itself, 
but all remainders and reversions expectant theroon, and 
aU executory limitations and conditions whatever, to which 
it had been subject (i). This was not by virtue of any 
legislative enactment, but by construction of the courts of 
law, as explained more at large in a former chfipter (A)* 
The reasons, which really swayed the judges in 
this effect to a common recover}^, have been also before 
stated (/); but the ground on whiclnthey attemj}ted to jus- 
tify the doctrine was the su^^posed recompense in value 
awarded, in the result of this juocceding, to the tenant in 
tail. For it was said, that any lands which he might ob- 
tain from the common vouchee would supply the place of 
those which he lost by the recovery, and would descend 
to the issue in tail(wi). Yet it is obvious that this recom- 
pense was merely ideal ; and even if realized, it was held 
that it would not extend to reversioners, nor (in some 
cases) to those in remainder (^^); and on the whole, there- 
fore, it is impossible not to concur in the opinion expressed 


(A) 3 &^4 Wm.4,c.74,ss. 8,9, 
10. See also 3 & 6 Viet. c. 32, in 
referenee to the validity of certain 
recoveries and fines suffered and 
that' abolished Courts of 
in Wales and Chester. 


(0 See 2 Bl. Com. 361. 

(fc) Vide sup. p. 254. 

(0 Ibid. 

(w) 2 Bl. Com. 360. 

(n) Lacy u. Williams, 2 Salk. 569 ; 
2 Bl. Com. 360. 
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by a learned judge, that it is futile to endeavour to vindi- 
caie the princij^le of a common recovery (o). There were 
some cases, it is to be observed, in which this proceeding 
would not avail to the purpose above described; for by 
statute 1 1 Hejiiy VII. c. 20, no woman, after her hus- 
band’s death, unless with the concurrence of those in rever- 
sion, could suffer a recovery of lands settled on her by her 
husband, or settled on her husband and her by any of his 
anccsiors ; which was called an estate tail ex provisione 
viri { ])), And further, it was provided by 34 & 35 Henry 
VI ir. c. 20, that no recovery had against tenant in tail of 
llie king’s gift-, whereof the remainder or reversion was in 
the king, slx)uld bar such estale tail, or the remainder or 
reversion of the crown (r/). 

2. A recovery, like a fine, would hind a married woman 
when she became A party to it, Avith hpr husband’s con- 
currence (r) ; and, as in the case of fine, sin was privately 
exi|.^iined by the eourt m such cases, to ascertain that she 

without compulsion. 

3. And lastly, if a recoA-ery AA^as suffered by a tenant for 
life, it would work a 4>i*fciture of the pai'ticular estate, and 
by consequence destroy ah contmgent remainders expec- 
tant thereon ( 5 ). It Avas, liOAvcA'cr, expressly provided by 
14 Eliz. c. 8, that a recovery so suffered, Avithoiit consent 
of the persons in reversion or vested remainder, should as 
against such persons be utterly void (t), 

Ilavung now considered fines and recoveries in a separate 
point of view, it will be necessan^ to direct our attention 
shortly to an incident common to both species pf assur- 


( 0 ) 1 Wils. 73. See 2 Bl. Com. 
3()0, n. by Christian. 

(^) As to* this statute, see 3 
Cruise’s Dig. 399; -ICirkman v. 
Thompson, Cro. Jac. 474 ; et post, 
p. 391, n. ( 0 ). 

(q) Sec Co. Litt, 372; Perkins 
V, Sewell, 1 Bl. Rep. 654; Duke 
of Grafton v. Birmingham Railway 


Company, 5 Bing. N. C. 27 ; et post, 
p. 591, n, («). 

(r) 5 Cruise, Dig. 392. 

(5) Doe d. Davies v. Gatacrc, 5 
Bing. N. C. 609. * 

(/) Besides those noticed in the 
text, a recovery had other effects; 
as to which, see the first Real Pro- 
perty Report, p, 22. 
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atice, viz., the deed to lead or to declare their uses. For as 
the most usual fiuc sur cognizance de droit come ceo, 85 c., 
conveyed an absolute estate without any limitations to the 
cognizee ; and as common recoveries did the same to the re- 
coveror ; these assurances could not in themselves be made 
to ifnswer the purposes of family settlements, wherein a 
variety of designation and arrangement is often expedient. 
The fine or recovery itself, [like a power o,nce gained in 
mechanics,] ivas applied, therefore, through the medium of 
uses, [to give efficacy to an infinite variety of movements, 
in the vast and intricate machine of a voluminous family 
settlement.] And if these deeds were made previous to 
the fijie or recovery, they*wcre called deeds, to lead the 
uses; if subsequent, deeds to declare them. As if A., 
tenant in tail, with reversion to himself in fee, would settle 
his estate on B. fijr life, remainder to C. in tail, i*emainder 
to D. in fee,— that is what by law he had no power of 
doing effectually, while his own estate tail was in being. 
He therefore usually, after making the settlement pro- 
posed, covenanted to levy a fine to (or if there were any 
intermediate remainders, to sufter a /ecovery in favour of) 
E., and directed that the same should enure to the uses in 
such settlement; mentioned. This, then, was a deed to lead 
the uses of tlie fine or recovery ; and the fine when levied, 
or the recovery when suffered, would enure to the uses so 
specified, and no other. For though E., the cognizee or 
recoveror, had a fee simple vested in liiraself by the fine or 
recovery, yet, by the operation of this deed, he became [a 
mere instniment or conduit-pipe, seised only to the use of 
B., C. and D. in successive order; wliich use was executed 
immediately by force of the Statute of Uses.] Or, if a fine 
or recoveiy were had without any previous settlement, and 
a deed were afterwards made between the parties, declaring 
the uses fo which the same should be applied ; this would 
be equally good as if it had been expressly levied or 
suffered, in consequence of a deed directing its operation 
to paAicular uses. For by statute 4 & 5 Anne, c. 16, 
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indentures to declare the uses of fines and recoveries, 
ma4e after the fines and r^ijoveries had and suffered, were 
made good and effectual in law ; and the fine and re(3overy 
were to enure to such iise»s, and be esteemed to be only in 
trust, notwitlisl^inding any doubts that had arisen on the 
Statute of Frauds, (29 Car. II. c. 3,) to the contrary.* 
The cumbrous fictions, of which a slender abstract only 
has been here presented to the reader, constituted, in actual 
practice^ a branch of conveyancing of the most subtle, 
intricate, and costly character. After being allowed for 
centuries to deform our jurisprudence, their inconvenience 
at length began to excite attention. With respect to re- 
coveries, in particular, w^c find In the work of Blackstone, 
a suggestion that they might be advantageously abolished ; 
and the tenant be empowered to bar his estate tail, by the 
more simple expeditnt of a solemn dcct\ to be enrolled in 
some court of record (m). It was not, however, until a 
recent period, that this great improvement was earned into 
eftbet ; and for its realization the public is indebted to the 
commission appointed in the ninth year of King George 
the fourth, to revise tl^p laws relating to real property. At 
the suggestion of that learned body, early in the succeed- 
ing reign, the act of parliament mentioned at the com- 
mencement of this chapter (3 & 4 Will. lY. c. 74) was 
])assed, For the abolition of Fines and Recoveries, and 
for the substitution of more simple modes of Assurance.” 
This statute— to which wc had before occasion briefly to 
advert (jr) — first enacts, that after the 31st December, 
1833, no fine shall be levied or recovciy suffered pf lands 
of any tenure, with the exception of such as should then 
be in actual progress (y) ; and then proceeds to provide new 
methods for effectuating, in future, such of the results of 
these assurances a? it was deemed right to preserve, viz,, 
the barring of estates tail, and tlie passing or binding of 


(k) 2 BI. Com. 360. 
(jc) Vidu sup. p. 250 . 


(y) 3 fit 4 Will. 4, c. 74, i. 2. 
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the estates or interests of married women : while, on the 
other hand, it pur]:»osely omits to appoint any substitute for 
them, so far as regards their effect in working a forfeiture, 
— or the bar by nonclaim, or discontinuance, in the case of 
fine. 

I. In reference to the first of the results perpetuated (the 
bandng of estates tail), the enactment (a) is in substance 
as follows : that every actual tenant in tail (5), whether in 
possession, remainder, contingency, or otherwise, shall have 
full power (subject to the provision>s hereinafter mentioned 
as to protectorship) to dispose of the lands entailed (c), for 
an estate in fee simple absolute, or any less estate, as 
against all persons claiming imdcr the estate tail, or in 
respect of any ulterior estate (ii). And in lieu of a fine and 
recovery, it directs that such dispositi,on may be made by 
any of the assuritnees (a will excepted) which \vould have 
sufficed for the purpose, supposing the estate to have been 
one in fee simple absolute ; so that tlie disposition be an 
actual conveyance, and not one resting in contract only, 
and BO that it be by deed, and inrolled in the High Court 
of Chancery within six calendar n'lonths after the execu- 
tion (e). An testate tail in. lands of fi'cehold tenure — for 
copyholds are not to our present pur];)ose (/) — may now 
consequently be barred as against the grantor himself, 
the issue in tail, and all others in remainder, reversion, or 

(a) 3 & 4 Will. 4, c. 74, s. 15. {d) In this provision, the crown is 

(5) The definition of “ actual tc- expressly included (sect 15). 
nant in tail,’* (as the term is used in (e) Sects. 40, 73. And (by sect, 
this Act,) *is thus given, the tenant 41) if the assurance be a bargain 
of an estate tail which shall not have and sale, it will, if enrolled in due 

been barred” (sect. 1). time in the Court of Chancery ac- 

(c) The word lands when used cording to this Act, be as valid as 

generally in this Act extends to all if it had been inrolled within the 

hereditaments of whatever tenure time prescribed by the statute 27 

(except copyhold,) and whether of Henry 3 j as to which vide sup. p. 

the corporeal or incorporeal class. 543. 

It extends also to copyhold, where (/) As to copyholds, vide post, 
accotopanied Jjy expressions denoc- bk. ii. pt. i. c. xxii. 

that tenure (sect, 1). 
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other exjiectancy (subject to the provisions as to protec- 
toj^hij) before rcfeiTed to), by any of those conveyances 
(whether at common law or under the Statute of Uses) 
that have been discussed in former chapters; su])posiTig such 
conveyance to J)c by deed, and by deed duly inrolled. The 
inrolment, indeed, is not essential in every case, it being*dis- 
pensed with, where the disposition is by way of lease not 
cxciceding twenty-one years, to commence from the date, or 
Avitfiin twelve calendar months from the date ; and reserving 
a rack rent, or not less than five-sixths of a rack rent. 8up- 
]iosing the inrolment (when required) to be made in due 
time (ff), the deed takes eflect from the execution (h ) ; 
but a subsequent deed, if first inrolled, will be entitled to 
priority (i). 

To understand the provisions as to protectorship, we 
must recollect, that though, by a fine* the issue might 
always be baiTcd at pleasure, a common rccoveiy (which 
alone had any eflect as regarded those in remainder or re- 
version) was inefrectuaJ wlien sufiered by a tenant in tail 
not having an estate of firechold in possession, imless he 
obtained the concuiT^ncc of the person in whom the im- 
mediate freehold was veKsted(A). Now this check would 
have, been entirely taken off, if the new stafute, in abolish- 
ing recoveries, had proceeded simply to provide, tliat the 
tenant in tail might, in futime, bar all parties through the 
medium of a deed inrolled. But it was not tlie design of 
the legislature to go so far. The restraint in question was 
merely the accidental consequence, it is true, of the fiction 
on which a recovery is built, and its general t<jndencies 
were useless and injurious ; but it happened, on the other 
hand, to secure one important object, that of affording 
protection to family settlements. For in these, it is usual 
to limit estates in remainder to the sons successively in 
tail, expectant on the determination of the pa5:eiit’s life 


(^) 3 & 4 Will. 4, c. 74, s. 41. 
(h) Sect. 74. 


(i) Ibid. 

(A) Vide sup!.p. 578t 
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estate : and the doctrine, which required the concurrence 
of the parent, as the immediate tenant of the freehold, 
put it out of the power of the eldest son to defeat the 
settlement, at his ovm pleasure, by a recovery ; which he 
would otherwise have always been in a condition to do, 
as s^oon as he ‘attained the period of majority. So far, 
therefore, as this object is conccnied, it was deemed ex- 
pedient that the substitute provided by the Act in question 
(when used for the purpose of a common recovery, and 
not merely the purpose of a fine,) should be subjected to 
a check of the same description as the recovery itself ; 
though, as a genetal rule, the concurrence of the person 
seised of the immediate estate of freehold is no longer re- 
quired. The specific provision to which we here refer is 
to the following effect (Z) : that no disposition, by a i>erson 
who is tenant in tail mider a settlement., shall be effectual 
under the Act to bar any person but those claiming by force 
of the entail, unless it be made with consent of the person 
who (within the meaning of the Act) is owner ” of the 
first estate of freehold, (or for years determinable on life 
or lives,) prior to the estail tail(?w).\.and the person, whose 
consent is thus required, receives accordingly the appella- 
tion of protector of the settlement This provision, hoAV- 
cver, it is material to remark, is expressly confined to the 
case where the prior estate is created bi/ the same settlemen t 
as the entail : for where it is constituted by a diffei-cnt as- 
surance, the reason on which the protectorship is founded 
fails ; and the Act consequently leaves the tenant in tail to 
the free exercise of his power of disposition (n). 

(0 3 & 4 Will. 4, c. 74, s. 84. Will 4, o. 74, s. 1), an estate con- 
(m) Sect. 22. The words of the firmed or restored by the settlement 
Act are, “ any estate for years deter- (sect. 25), an estate resulting to the 
“ minable on the dropping of a life settlor (sect 22), andean estate by 
or lives, or any greater estate, not the curtesy, in respect of the estate 
** being an estate for years, prior to tail, or of any prior estate created by 
tlie estate tail*^ the same settlement (sect. 22),— are, 

(«) It is to be observed that an respectively, to be considered as 
estate created by appointoieut, under created by the settlement.’ » 

a power in the settlehient (8 & 4 
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Where an assurance is executed by a tenant in tail, in 
sucji form and with such attendant ceremonies as the statute 
requires ; it passes an indefeasible estate in fee simple abso- 
lute, for life, or years, or otherwise, according to the >iaturc 
of the limitatioi^. But if it be executed >vithout consent of 
the protector, in a case where a protector exists, its effect 
is to bar the gi^antor and his issue in tail only, aild the 
riglits of other persons claiming in expectancy on the estate 
tail are not affected (o). An assurance purporting to be 
in fee simple absolute, will therefore in such case con- 
vey no more than a base fee(p) determinable on the failure 
of issue (f/); though it is in the power of the grantor, by 
aften^'ards obtaining the consent of the protector, and 
making a new disposition thereon, to enlarge such base 
fee into a fee simple absolute (r). And in the particular 
case, wdien, fqr want of the protector’s consent, such base 
fee is created, and the immediate remainder or reversion 
in fee happens also to become united in the same person 
with the base fee, — the latter will ipso facto ^ and without 
any such consent or new" disposition, enlarge into a fee 
simple absolute ( 5 ). Jiut whether the bar effected be 
general or partial only in its nature, it is to be understood 
that in all cases it operates without prejudice to the in- 
terests of other parties not claiming by force of, or in ex- 
pectancy upon, the entail. It consequently leaves all 
estates prior to the estate tail undisturbed (^). 

Although, in general, the Act provides that the oivncr” 
of the first prior estate (being of the kind already de- 
scribed) shall be the protector of the settlement,, yet we 
may remark, that there are many cases in wliich the qua- 
lification for the protectorship is subject to more specific 
])ro vision. For first, in certain cases arising before 31st 
December,* 1833 (the date from which fines and recoveries 
are abolished), the person, who, under the old laV, would 


( 0 ) 3&4 Will. 4, c. 74 , 8S. lo, 34. 
(;;) Sect. 1. 

(/?) Ibid. 


(r) Sects. 19, 3^. 

(s) Sect. 89. 

(0 Sects. 15, 19. 
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have been the proper party to make a tenant to the pres- 
cipe, is now, without regard to any other rule of qualifica- 
tion, to be the protector The Act also provides that 
the first prior estate of freehold or of years determinable 
on life or Uves, shall not avail to confer the protectorship, 
on* any persons who take that estate as lessees at a rent ; 
or as tloweresses, bare trustees, heirs, executors, adminis- 
trators, or -assigns (^) — with the exception,, however, as to 
bare trustees, of such as, under any settlement made be- 
fore the Act, would have been the proj)er ]-)arties to make 
a tenant to the prcecipe^y ) — the office being, in every case 
of exclusion, cas: upon the owner of the next estate (if 
any) qualified to constitute a ]U'otectorship(2r)i Nor is tlie 
creation of the office alwayiA)y the mere act of law. For 
the settlor himself is entitled, in the settlement creating 
the entail, to appoint any person or pfersons^/^ esse (not ex- 
ceeding three in number, and not being aliens,) to act in 
this capacity (the tenant of the prior estate being included 
in the number or not, at the pleasure of the settlor); and 
also to insert in the deed a power for the substitution of 
others, in the event of the death, .or retirement of those 
originally nominated («), 

The office is intcndcid txi be in every case a personal one ; 
and therefore a protector does not lose his right to act in 
tliat capacity by a transfer of the estate in ^drtue of which 
it was acquired ; whether that transfer takes place by his 
own alienation, or by his other act or default (J). But 
when the person who would otherwise be protector is in- 
competent by reason of insanity, the Lord Chancellor (or 
other person deputed to exercise the royal fimetions with 
njspect to idiots and lunatics) is to become protector in his 
stead : and where he, who would otherwise be protector, 
is disabled by treason or felony, the office is vested in the 

(«^) 3 k 4 Will. 4, c. 74, bs. 29, 30, («) Sect. 28. 

(a) Sect. 32. 

(®) Sects. 26,27. (6) Sect. 22. 

Sect. 31. 
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Court of Cliancery ; to which latter jurwliction it is also 
confided in some other particular cases (c). A Tnanied 
woman, however, is competent to be protector ; and if the 
prior estate, in rcs])ect of wliich she becomes so, is settled 
to her separate pse, she is to hold tlie office independently 
of her husband, but, where not so settled, in conjunction 
with him on]y(d). We may remark, too, that the office is 
in evciy case of a puriJy discretionary character ; so that 
th(^ prot(jctor is absolutely tree from all control in its exer- 
cise, and cannot, even by his own jirevions agreement, 
fetter his free agency on this subject (e). And lastly, that 
as to the consemt which it is thus absolutely in his power 
to grant or tonvithliold,* — it may either be given by the same 
instrument which makes the disposition, or by a separate 
one to be executed on or before the same day with the 
other, and to be difly mrolled(/); but ^hen once given, 
it is incapable of being revoked (^). 

It is not only on legal estates that an assurance under 
the statute in question will operate, nor in respect of these 
only that its operation was required. It is indeed gene- 
rally true, tliat equitable interests will pass by any instru- 
ment sufficient to indicate the intention of the grantor; 
but equitable estates entailed, or those belonging to married 
women, and not settled to their separate use, are exceptions 
to .the rule, and cannot he transferred by an ordinary con- 
veyance. It was consequently the practice before the 
statute passed, to convey interests of tlie former descrip- 
tion (to which alone our attention is now dhected) througli 
the medium of fines and recoveries (A) ; which, •though 
always transacted in a common law court (viz. the Com- 
mon Pleas), were considered in equity as legitimate as- 
surances for the purpose. Thus, if lands vrere given to 

(c) 8 & 4 Will. 4, c. 74, ss. 33, 48 ; (/) Sects. 42, 46. 

In re Wainwripfht, 13 Sitn.(Ch.)260. (^) Sect. 44, 

{d) 3 & 4 Will. 4,c. 74, ss. 24, 45, (A) 6 Cruise, Dig. SOI, 461 ; Bo- 

79. telert?. Allington, 1 Biro. C. C. 72. 

(c) Sects. 36, 37. 
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tlie use of A, in fee, in trust for B. in tail, with remainder 
over, — a fine levied or recoverj^ suffered by B. in the Com- 
mon Pleas, was recognized in tlie coui’ts of equity, as a 
bar to his equitable estate ; that is, a bar to the extent to 
which the same assurance would have operated on a legal 
estate of the same descrijition (i). By the Act for abolish- 
ing fines and recoveries, a similar effect now belongs to 
the substituted assurance ; the word estpte’’ being used, 
throughout its provisions, to express an estate in equity, 
as well as at law” (A). The Statute is also framed to take 
effect not only on actual entails, but upon money or land 
liable to be convotc^d into entailed estate. This happens 
in the case where trustees have been directed to invest 
money in land, which, whenS|)urchased, is to be settled in 
tail for the benefit of a certain party; or to sell land and to 
invest the produQ^e in like manner. With respect to trusts 
of this description, the statute provides, that all the clauses 
it contains shall be applicable (so far as circumstances will 
p(?nnit) to the monies or lands so to be invested} in thd same 
manner as they would apply to the lands to be purchased, 
supposing the same to be actually ^purchased and settled 
confoimably to the trust. But when the trust fund con- 
sists of leaseliold estate, or of money, it is to be con- 
sidered {as to the person in whose favour or for whose 
benefit the disposition is to be made) 2^ personal i 

and any disposition of it by the intended tenant in tail 
must be made, not by a conveyance appropriate to the 
passing of the realty, but by a mere deed of assignment 
inrollede in the High Court of Chanceiy within six ca- 
lendar months after the execution(/). 

As the power of disposition given by this Act applies 
both to legal and equitable interests, so it extends to almost 
every species of entailed estate. Tlie only exceptions appear 
to be the case of tenant in tail after possibility of issue ex- 

(i) See Doe d. Cadogan Ewart, (^) 3 & 4 Will 4, c. 74, s. 1. 

7 Ad. & El 686. (0 Sect. 71. 
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tinct (m) ; and of those who by the 34 & 35 Hen. VIII. c. 
20,(w), or any other statute, are restrained from barring 
their estates tail (o). 

IT. With regard to the second objecit comprised in the 
Fine and Recovery Act, viz. the passing or binding of the 
estate or interests of married women (p), it contains a ge- 
neral provisiori that a feme covert shall be as com])etcnt as 
if she were a feme sole, to dispose by deed, of lands of any 
tenure, or of mono)' subject to be invested in the pur- 
chase of lands ; and also to extinguish any estate which 
she, (or she and her husband in her right,) may have, or 
any ])Ower, which may be vesteU in her, in regard to lands 
or to money of that descriptiDn ; — provided only that her 
husband shall concur in the deed ((/), and that upon her 
executing the samc,*or afterwards, she produce and acknow- 
ledge it before the proper authorities (r). The persons be- 
fore whom it is to be acknowledged are — cither a judge of 
one of the superior courts at AVestminster, or two of the 
perpetual or special comrnissionci’s ay)pointed for that pur- 
pose in the manner divected by the Act {s) : and they are 

(ot) 3 & 4 Will. 4, c. 74, s. 18. tion, that Act iF^repealed; and as 

As to this estate, vide sup. p. 267. to existing settlements, the power 

By 14 Eliz. c. 8, a recovery suffered of disposition is conferred on the 

hy a tenant in tail of this description tenants of such estates, subject to 

was void as against those in rever- their obtaining such assent as would 

sion and remainder, if suffered with- have been required under that Act, 

out their consent. to render valid a fine or recovery. 

(«) S & 4 Wm 4, c. 74, 8. 18. It (See 3 & 4 Will. 4, c. 74, ss. 16, 17.) 
may be remarked here, that estates ( p) As to the general state of the 
tail within the restriction of 34 & 35 law, with respect to purchases and 
Hen. 8, are excepted also from the conveyances of land by married 
operation of the powers given to women, vide sup. p. 481. 

the Court of Chancery as to settled (9) 3 & 4 Will. 4, c. 74, s. 77. 

estates by 19 20 Viet. c. 120. See See Cross ». Middleton, 25 L. J, 

sect. 42 of that Act. ** (Ch.) 513. , 

(0) Among these statutes, the 11 (r) 8 & 4 Will. 4, c, 74, s. 79, 

Hon. 4, c. 20, as to estates tail ex (s) By the Fine and Kecovery 

provhione viri (as to which vide sup. Act, the ** Masters in Chancery’* are 
p. 581), is not included. For, as to also specified as persems before whom 

future settlements of that descrip. an acknowledgment may be taken. 

p p 8 



592 BK. II. OI' mOllTS of PKOPKllTY.— rx. I. THINGS REAL. 


directed, before they receive the acknowledgment of the 
feme covei’t, to examine her a])art from her husband,^ in 
order to ascertain her free and voluntary consent ; in the 
absence of which, the acknowledgment is to be rejected, and 
the deed becomes roid, as far as relates to h^jr execution (0* 
Suj]»posing tlie acknowh^dg’ment on the other hand to b(j 
received, an official mcmovanduni of tlie fiict is to be 
written on the foot or margin of the deed ; a^nd a certificate 
of it is to be also drawn up and' signed on a separate piece 
of parchment, and verified by affidavit ; and the ccrtificiatc 
jind affidavit aro then to be filed of record, in the Court 
of Common Picas at Westminster («). Until so recorded, 
the deed will have no effect as regards thccparty unden* 
coverture (r) ; but, Avlien the record is complete, it will ope- 
rate to affect her int<3rcst, (by relation,) as from tlie time 
wlien it was acknpwledged. When tlfo objcc^t of the dis- 
position is to bar the estate tail of* a manned woman, the 
same course of proceeding is to be observed as in tlie case 
of other tenants in tail; and the ceremony of acknow- 
ledgment (mth all its attendant forms) is to be super- 
added (x), V 

The proceedings relative to acknowledgment are made 
subject, as to some of their details, to the regulation of the 
Comi; of Common Pleas at Westminster (y) ; which is also 


But, as to the masters in chancery, 
see now 15 & 16 V:ct. c. 80. By 
19 & 20 Viet. c. 108, s. 73, the ac- 
knowledgment may now also be 
received by a judge of a county 
court. f 

(0 3 & 4 Will, 4, c. 74, s. 80. 

(tt) By 17 & 18 Viet, c. 75 (passed 
to remove some doubts), no deed 
acknowledged by a married woman 
before a judge, 8ec-, as above men- 
tioned, sbart be impeached, at any 
time after the certificate of acknow- 
ledgment has been bled, by reason 
only that suclj judge, was in*: 
terested or concerned in the trane- 


action giving occasion for such ac- 
knowledgment. 

{v) Sec Jolly a. Handcock, 7 
Exch. 820. 

(a:) 3 & 4 Will. 4, c. 74, ss. 40, 
79. 

(y) Sect. 89. The Rules of the 
Court of Common Pleas under this 
Act, are of Hilary and Trinity 
Terms, 1884. (See 10 Bing. 458 ; 1 
Bing^ N. C. 242.) There had been 
previous Rules (now revoked) of 
Michaelmas, 1833. See also Keg. 
Oen. T. T, 4 Will. 4, and 25 tk 26 
Viet. c. 96. 
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empowered by order, in a summary way, upon the appli- 
catjpn of the wife, and upon such evidence as to the couit 
shall seem meet, to dispense (in every case where it shall 
appear reasonable to do so) with the concurrence of the 
husband in her ^cts, whether in baiTing an estate tail, or 
executing a deed for any other pm^pose (2^). The latter 
provision, however, is made with an express saving of 
such rights as the husband may possess independently of 
the ’Act (a). 

Such are the substitutes now provided by the legislature, 
in lieu of fine and recovery. The superiority of the new 
methods is manifest at the first glance ; but, in order to 
obtaii^ a clear idea of ftie extent and nature of the reform 
which has been effected, it will be useful to’advert to some 
of the specific points of difference between the present and 
the former system. * • 

The most obvious improvement is, that, instead of ap- 
plying modes of assurance altogether peculiar and anoma- 
lous, tt) the case where a tenant in tail or a married woman 
is the conveying party ; the law now enables them to pass 
their interests, by an instniment of the same description (in 
general) as is used in other alienations of real estate ; and 
thus establishes a greater uniformity in the methods of 
conveyance. Nor is this a benefit of small amount ; for 
all .deviations from general rule engender difficulties, render 
the practice of the law less certain, and powerfully pro- 
mote the purposes of chicanery. The forms recently 
introduced, possess also the advantage of being incom- 
parably clearer and simpler than those which they have 
superseded. Considerable subtlety indeed attends a con- 
veyance under the Statute of Uses; but it is to be recol- 
lected that fines and recoveries (when taken in connection 
• 

( *) 8 fir 4 Will 3, c. 74, a. 91. See patte Anderson, ib, 1X8. JThe court 
in re Darling, 2 C. B. 347 1 B« has power, under this section, to 
Turner, 3 C. B. 168 ; Be Dixon, 4 authorize’ her to dispose of copyhold, 
C. B. 681 ; Ex parte Taylor, 7 C, B. (Ex parte Shirley, 1 Arnold, 484.) 

1 ; Re Eden, 28 L. J., C. P. 4; Ex (a) 8 & 4 Will. 4, c.J4, a. 91. 
parte Haigh, 2C. B., N. S. 198| Ex 

VOL. I. 
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with their appendages, the deeds to lead or declare the 
uses) themsehes operated as conveyances under the ista- 
tute ; while at the same time they involved a fiction of the 
most intricate and artificial description, fi*om which the 
substituted assurances arc exempt. To ^this it may be 
adAed (and the point is by no means of subordinate im- 
portance), that the substitutes are considerably less expen- 
sive than their predecessors; the charges, connected with 
a fine or recovery (particularly the latter) having been so 
high as to form one of the most prominent reasons for 
their abolition. To pass from general to particular consi- 
derations, the former system was objectionable, from the 
necessity which it frequently occasioned of creating a 
tenant to the prcecipe ; for, besides the inconvenience of 
being obliged to make an actual transfer of the freehold, 
for this purposCf to a stranger, it frequently happened that 
parties, without whose concurrence the freehold could not 
be effectually conveyed, were by some mistake not joined 
in the proceedings, or refused to join in them, or coftld not 
be discovered (5). But, under the new system, all these 
annoyances arc, by a neat and simple arrangement, avoided ; 
while the on|y real benefit resulting from the antient prac- 
tice, is at the same time effectually secured. For as the 
protector is always constituted by the same settlement as 
the tenant in tail, there can rarely be any difficulty in 
finding him out ; and supposing the relation of parent and 
child to exist between them (as will usually be the case), 
there can be no reason to fear that compliance will be re- 
fused from an unworthy motive ; nor, in case of compli- 
ance, will any conveyance to a stranger be necessary, the 
mere consent of the protector (glveti in due form) being 
all that the statute requires. It Ought, lastly, to be men- 
tioned, as a further recommendation of the new assurances, 
that they are capable of being es^uted.at any time that 
cohvenience may in wMoh re^et they differ very 

i) ' 

iit) the Real Frop-erty Report, p. 24. 
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materially from the former methods, particularly that of 
recovery, which the law did not allow to be transacted, 
except during the terms (c) ; for, as it was at those stated 
times only that the Court of Common Pleas was open, 
some of the proceedings in , the fictitious suit were neces- 
sarily confined to the same periods ; from which circum- 
stance it fi-equently resulted that the death of parties 
would intervene to prevent the intended recovery, and 
defeat fo^; ever the purposes which it was designed to ef- 
fectuate (d). 


(c) See Index to vol. iii. in tit, 

“ Terms.” * ^ 

(d) The rcadei*desirous of further 
information with respect to the Fine 


and Recovery Act, will find an ample 
aiyl luminous disquisition upon it 
in the first volume of Mr. Hayes’s 
Introduction to Conveyancing. 
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CHAPTEE XX. 

OF DEVISES. 


The modes of assurance hitherto examined, all operate 
or come into forc:e from the time of the execution of the 
instrument (a) ; but there is anotlier (and < it is the last 
conveyance of an ordinaiy kind, to which we shall have 
occasion to refer), which is founded on a different prin- 
ciple, namely^ a^devise by last will and testament (ft). For 
a will is of no force until after the death of the diBj)Osinji^ 
party, but during his life is (in the language of the law) 
merely ambulatory ^ that is, of an unsettled and fluctuating 
character. “ Omne te&tamentum morte consummatum est^ et 
voluntas testatoris est ambulatoria %sque ad mortem ” (c). 

A will or testament are terms generally used without 
distinction, lo express tlic instrument by which a man 
makes voluntary disposition of his property, after l^i^ 
death. Testaments are said, both by Justinian (d) and 
Sir Edward Coke(€), to be so called [because they arc 
testatio mentis; an etymon which seems to savour too 
much of conceit, it being plainly a substantive derived 
from the verb testariy in like manner mjuramentum^ 
mentum^ and others, from other verbs. The definition of 
the old Eoman lawyers is much , hotter than their etymo- 
logy ; “ voluntatis nostrm ju$td,0^tentiaf de eo quod quis 

(а) Sh^lford on Wills, 5* prolijiflf in the larger sense 

( б ) The term<?ort%a^^jja 9 ^- milled to itta the present work, 

'times <|ipUed to Goi'Litt. Ill 

A («) Co. Litt 112 b, 822 b. 
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{^post mortem suam fieri velit'*^ (f); which may be thus 
rendered into English, the legal declaration of a man’s 
intentions, which he wills to be performed after his death. 
It is called sententia to denote the circumsj>ection and 
prudence with which it is suppo^^ed to be made; it is volun^ 
tatis nostrm sententia^ because its efficacy depends on* its 
declaring the testator’s intention, whence in England it is 
emphatically styled his tciK; it justa sententia^ that is, 
drawn, attested, and published, with all due solemnities 
and forms of law ; it is de eo quod quis post mortem suam 
fieri ve^t, because it is of no force ui|til after the death of 
the tes|b,tpr (^r),] Wlijle defining a will, we may also take 
occasiiin ^explain the term codicil^ which is derived 
from the IStti^i qodicillus (importing a little book or 
writing), and is an instrument made subsequently to the 
original will, by which its dispositions are explained or 
altered (A). It is subject, in general, to the same remarks 
as the original instrument itself, of which indeed it is 
considered as forming a part(i); so that what may be 
laid down as law relating to a mil, may bc taken generally 
as applicable also to allpcodicils thereto annexed (A). 

With respect to the principle on which a disposition by 
Vdll is allowed, [we have more than once observed, that 
when property came to be vested in individuals by the 
r-right of occupancy, it became necessary, for the peace of 
society, that this occupancy should be continued, not only 
in the present possessor, but in those persons to whom he 
should think proper to totnsfer it ; which introduced the 
doctrinp and practice of alienation. But these precautions 
would be very short and imperfect if they were confined 
to the life only of the occupier ; for then upon his death all 
his property would again fe^ome common, and create an 
infinite variety of and confusion. The la>y of very 

(/) Ff. 28, 1, 1. (ft) Ift the new Statute af Will*, 

{g) 2 Bl. Com. 800. 7 Will. 4 k I Viet. e. 20, the term 

(ft) Ibid. ** ^91'* he taken ^a* extending 

(i) Ibid, toa ieodieil al»b (sect 1). ‘ 
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[many societies has therefore given to the proprietor a 
right of contiiming his property^ after his death, in such 
persons as he shall name (/). 

» Testaments are of very great antiquity. We find them 
in use among the antient Hebrews ; though the example 
usually given (w), of Abraham’s complaining that, unless 
he had some children of his body, his steward Eliezer of 
Damascus, would be his heir (n), — will bo hardly thought 
quite conclusive to show that he had made him so by wilL 
And indeed a learned vTiter has adduced this very pas- ^ 
sage to prove that |n the patriarchal age, on failure of 
children or kindred, the s^rv^ants bqm under their master’s 
roof succeeded to the inheritance as heirs atda^v (o). But 
—to omit what Eusebius and others have related of Noah’s 
testament made in writing ^ and witnessed under his seaU 
Avhereby he disposed of ;the whole world (p) — it is appre- 
hended that a much more authentic instance of the early 
use of testaments may be found in the sacred writings 
wherein Jacob bequeaths to his son Joseph a portion of 
his inheritance, double to that of his brethren : which will 
wc find carried into execution many hundred years afleiv 
wards, when, the posterity of Joseph vrere divided into two 
distinct tribes (those of Ephraim and Manasseh), and har 
two several inheritances assigned them ; whereas the de^^ 
scendants of each of the. other patriarchs formed only ono 
single tribe, and had only one lot of inheritance. Solon 
was the first legislator that introduced wills into Athens(r), 
but in many other parts of -Greece they were totally ^s- 
countenanced («). In Borne they were tmknown until the 
laws of the Twelve Tables were compiled, which first gave 
the right of bequeathing (^); and among the Northern 

(l) Faff. L. KT. lib. 4, c. 10. Oeiiesis, c. 48? 

(w) Batbeyr* Puff. 4, 10, 4 j Go- (r) Hutarob in Vita Solon, 

dolph, Orpb. Leg. 1, 1 j (et vide B^p. (#) Antiq. 1. 4, c. 15 j Her- 

P* 8. 20. 

IS. {t) im. 2, 22, 1. See Vinn. lib. 

lifts EJein. Civ. % t 10. 

leld. de'^ucei 
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[nations, particularly among the Geri^ans (w), testaments 
were not received into use. And this variety may serve 
to evince that the riglit of making wiljs and disposing of 
property after death, is merely a creature of the cml 
state ( 2 :) ; whicji has permitted it in some countries, and 
denied it in others. And even where it is permitted by 
law, it is subjected to different formalities and restrictions 
in almost every nation under heaven.] 

In thjs country, both real and personal estate have long 
been capable of transmission by will,— the latter, indeed, 
from time immemorial; and a recent statute (7 Will. IV. 
& 1 Viet. c. 26), to which we shall soon have occasion 
more particularly to refer, has now confirmed and fiirthcr 
regulated this power, and placed it, for the fixture, on a 
new basis. As regards personal estate, however, and 
chattels real, (whifth are considered a^ personalty,) and 
also as relates to copyholds, it would be premature to 
consider fully, in this place, the law of testamentary dis- 
position (y) ; and we shall confine our present inquiries, 
for the most part, to the nature of that right as it affects 
estates of fireehold deration and tenure ; or, as it is com- 
monly expressed, the law of devises. 

To obtain a dear idea of this subject, it will be desirable 
consider under separate heads : — ^I. The power of devi^ 
itself,— to what person it belongs, and to what estates and 
interest it applies. IL' The solemnities with which the 
will containing a devise must be executed, and how it may 
be revoked or revived. III. ^he rules of construction to 
which devises are subject- IV. Their operatioij in con- 
veying or limiting real estate. 

I. As to the power of devising, [it seems sufficiently clear 
that, before the Conquest, lands were devisable by wili(a^). 

(tt) Tacit, de Mor, Oerm. SO. vide post, bk. n. pt lu c. j and 

(«) Vide 8up« p« 166 ; 2 Bt. Com. aa to devises of co^yhol4^ post, c. 

18. XXII. ^ ’ 

(y) As to wills of persmut estate, (a) yifright*s Ten* 172. 
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[But u;^n the introduction of the milftaiy ten#eBj the 
restmint of devising lands naturally took place as a branch 
. of the feudal doctrine of non-alienation without consent of 
the 1<^.] So that [by the oonunon kw of England, after 
the Conquest, no estate greater than for, term of years 
couid be disposed of by testament (6), —except only in 
Kent and in some antient boroughs, and a few particular 
manors, where their Saxon immunities by special indul- 
gence subsisted (c). And though the feudal rest^’aint on 
alienation by deed vanished very early, yet this on wiHs 
continued for some centuries after; firom an apprehension 
of infirmity, and imposition on the testator in extrmis, 
which made such devises suspicious {d). Besides, in de- 
vises there was wanting that general notoriety and public 
designation of the successor, which, in descents, is apparent 
to the neighboui^iood ; and which the simplicity of the 
common kw always required in any transfer and new 
acquisition of property. 

But when ecclesiastical ingenuity had invented thfi doc- 
trine of uses as a thing distinct] fi-ora the legal estate (e), 
[uses began to be deyised v<}ry frequently (/); and the de- 
visee of the use could, in Chancery, compel its execution. 
Foif it is observed by Cilbert(^), tliat, as the PopiA clergyf 
then generally sat in the Court of Chancery, they consiMi 
dered that men are most liberal when they can enjoy theie- , 
possessions no longbr ; and therefore at their death would 
choose to dispose of them to those who, according to the 
superstition of the times, could intercede for their happiness 
in another world.] But by the eflfed. of the statute 27 
Hen. y III. c. 10, thesei^s became legal estate, 

which was not devisable ; and thk|m%ht have occasioned 

(5) 2 f nfet. 7« (v<#L p, S73) is, ** a^ thing distinct 

(c) Litjh s* i67 ; Cp* Litt. HI. from the which scarcely con- 
Roh^ Oavel, 285. veys the idee intended. 

ekjpWfsstoti of Blasikatend; (g) On Devises, 7. 
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[a great revolution in the law of devi?ies(A), had not the 
Statute of Wills been made about fire years after — viz. 
32 Hen. VIII. c. 1 (explained by 34 & 35 Hen. VIII, c. 5), 
— which enacted, that all persons being seised in fee simple 
(except feme yoverts, infants, idiots, and persons of non- 
sane memory,) might by will and testament in writing 
devise to any other person, (except to bodies corporate,) 
two-thirds of* their lands tenements and hereditaments 
held in, chivalry, and the whole of those held in socage ;] 
wliich afterwards, [through the alteration of tenures by the 
statute of Charles the second, amounted to the whole of 
tlieir landed property, except their copyhold.] 

A deA^ise-under these statutes took effect, not only upon 
legal, but upon equitable estate ; which indeed will pass 
under any form of conveyance applicable to the former 
species of interest.* The statutes did npt, however, apply 
to the chattels of the testator, whetlier consisting of terms 
of years in land, or of chattels personal, for these might 
pass* by will before ; as we shall have occasion to show 
more particularly in a subsequent part of the work (0* And 
even with respect to^a freehold interest, a devise under 
these statutes was inoperative, unless it belonged to the 
testator at the tkiie of executing the will. So that lands 
Acquired after the date o^ the devise, were incapable of pars- 
ing tmder it ; and if* the testator was desirous of including 
them in his testamentary dispositions, a new will or codicil, 
or a re-execution of the existing will, was required for the 
purpose (^). 

It may also be remarked, as to the persons capable of 
becoming devisees, that the statutes made an express excep- 
tion of corporations, which was done to prevent the exten- 

(A) See Biitler and Bakers ca«e, Bokenham, ubi supra; Langford 
3 Rep, 26 ; Arthur WBokenham, 11 v, Pitt* 2 P. Wms. 629 ; Marston v. 
Mod, 148 ; Wyndbam e. Chetwynd, Roe, 8 Ad. 8f El. 14.* ;But after- 
Burr. 420. acquired personal estate has been 

(^) Vide post, bk. It. pt. tf. G, VIC,; always capable of pasaiing uncler a 
2 Bl. Com. 374. will already made. 

(;;•) 2 BI. Com. 378. Sec Arthur 
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fiton of gifts in mortmain (l)> Afterwards, indeed, it was 
held, that a devise to a corporation for a charitable use 
was valid, as operating in the nature of an appointment^ 
rather than a bequest (m). But we have had occasion in 
another place («) to advert to the statute 9*Geo. II. c. 36, 
by frhich devises to charitable uses are now generally 
made void; and which has consequently rendered that 
decision, and some others of the same tendency, less 
material (o). 

Such was the state of the law with respect to the power 
of devising (or transmitting real proj)erty by wiU), at the 
time of the passing of the new act, 7 Will. IV. & 1 Viet, 
c. 26 ; and thus it still stands with respect to ail wills made 
before 1st January, 1838: but as to all others, the sta- 
tute just mentioned has repealed the former enactments, 
making, in lieti of them, a new and more ample provision. 
It enacts (p), that it shall be lawful for all persons — except 
married women (y), and infants under twenty-one (r) — to 
disj) 08 c by will of all their real and personal estate ( 5 ), 
cither at law, or in equity, to which they shall be entitled at 
the time of their deaths, and which, but for such disposition, 


(0 2 Bl Com. ^5, 

(m) Ibiid. 

(») Vide fup. p. 466. 

( 0 ) 2 Bl. Com, 375. 

(p) 7 WiU. 4 & 1 Viet c. 26, 8.1. 

[q) Sects. 7, 8. The 8th section 
provides that no will by a married 
woman shall be valid, except such 
as might have been made by a mar- 
ried womifh before the passing of 
the Act. Before the Act, a married 
woman could not in general dispose 
of land by wilj; (see Forse and 
HembUng’s case, 4 Rep. 60 bj) but 
might do ^o^under a fower eJ^pressly 
conferred oh her fdf the purpose. 
$ee Jojms 1 ?. Dickinson, 8 C. JB. tM, 

is due exGtuMoti of such 

) As the precis time when 


the age of twenty-one is attained, 
see Vin. Abr. Devise (G.), pi. 20.^ 
Before this Act, infants might inak\\ 
a will of tb^ir personal estate at 
eighteen f and, acconling to some 
authorities, still earlier, 2 Bl.Com. 
#7; Harg. Co. Litt. 89, n. (6); 
Hcarle o. Oreenbank, 3 Atk. 709. 

(s) ** Real estate’* is to be under- 
sto^ in this Act as extending to all 
hereditaments of whatever tenure, 
and whether corporeal, incorporeal, 
or, peyspnal, and to every estate, 
right, or interest therein, other than 
a chattel interest ; and personal 
estate '* to all property whatsoever 
which % law devolves upon the 
executor or administrator. (7 Will. 4 
& 1 Viet. c. 26, s. 1.) ' 
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would pass to the heir at law or to the personal represen- 
tative ; and it expressly extends the same power to their 
estates piir autre vie, and to all their contingent, executory, 
or other future interests, and even their rights of entry upon 
land : which latter subject was previously considered as in- 
capable of being devised (t). The power is also expfessly 
extended to after-acquired lands, by a provision that all 
real and personal estate, to which the testator is entitled 
at the time of his death, shall pass, notwithstanding that 
he may become entitled to the same subsequently to the 
execution of his will (w). And it is further to be remarked, 
as to the person capable of taking by devise, that there is 
no exception in this Act (as under the former statutes) of 
corj)orations ; so that a devise to a body corporate will 
now be valid ; subject of course to the enactments of the 
Statutes of Mortmain, by which corpoijations arc required 
to obtain the crown’s licence, to enable them to become 
the holders of land (xj ; and subject also to the prohibition 
of ST Geo. 11. c. 36, as to a devise to charitable uses. On 
the other hand, though no exception is made by the Act 
with regard to the power of devising, except in the case 
of infancy or coverture, wo must of course understand the 
exception to be tacitly added which woul 1 be introduced by 
^the general rules of law, in respect of idiots, insane persons, 
•und others labouring undcr personal incapacity to aliene (y). 

II. With respect to solemnities. When the Statute of 
Wills (32 Hen. VIII., c. 1) had for the first time given 
efficacy to devises, innumerable fi'auds and peijvrics were 
quickly introduced (<^); which can excite no surprise when 
we consider that bare notes, in the hand>vriting of another 
person, then became good wills mthin the statute, if only 

(f) See Doev.Tomliinson, 2 Mau. Ad. & EL 14. ’ 

& SeL 1G5 *, Hoc v, Jones, 1 H. BL30 ; (j:) Vide sup. p. 460. 

3 T. H. 88 ; G(»odright v, Forrester, (y) Vide sup. p. 480. 

8 East, 552. (ar) 2 BI. Com. 8J6. 

(ft) Sect. 3. Marston v. Roej 8 
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published as such ; tl^t is, declared by the t^Jatbr to be 
intended to operate as Ms will and t|^WaEaent (a). For cil- 
cept publication (6), no other cerenmy had been essd^al 
to a written will of personalty, before this statute p&ed { 
and the statute, itse^prescribed no particular solemnity in 
referSnce to a devise of real estate, except that it required 
the mils to be in writing. [To remedy which, the Statute 
of Frauds and Pefjuries^ (29 Car. II. c. S,) directed that 
all devises of lands and tenements should not 9ii^be 
in miting, but signed by the testator, or some otlie^^Per- 
son in his presence, and by his express direction (c) ; and 
should be subscribed, in his presence, by three credible 
witnesses (c?). And a solemnity nearly similar* was requi- 
site for revoking (e) a devise by writing ; though the same 
might be also revoked by the burning, cancelling, tearing, 
or obliterating thereof by the devisor, or in his presence, 
and with his consent], if done animo revocandi: as likevdsc, 
impliedly, by any new modification of the interest of the 
devisor, in the estate devised (/) ; [or by such a great'and 
entire alteration in his circumstances as arose from mar- 


riage and the birth of a child (^),] ois in case of a woman, 
marriage only ^A). In the construction of the Statute of 


(a) 2 Bl. Com. p. 87<i. 

{&) As to this requisite, see Doe 
i>. Sir F. Burden, 4 Ad. & El. 14. 

(c) As to signing by a mark^ see 
Baker r. Denning, 8 Ad. & El. 94. 

(d) See Roberts e. Phillips, 4 Ell. 


& Bl. 450. 


(e) It may be remarlted here, 
that a will is always capable of 
revocation, though it purport in the 
strongest words to be irrevocable; 
for to hold the contrary, says Lord 
Bacon, would be for a miui to de- 
prive himself of that Which of all 
other things is most ' incident to 


human condition,; and thM is, at- 
' or r<qpenta|||i^ Elem. 

Sparrow e. Ilardcastlc^ S^.,; 


Atk. 802 ; Williams i>. Owens, ^ 
Ves. jun. $99; Langford v. Little, 
8 Ir. Eq. R. 546 ; see also the 4th. 
Real Prop, Rep. p. 24. 

(g) 2 Bl. Com* 8V6. (See Re Cady- 
wold, 1 Swab. St Prist. 34, ) Black- 
stone (vol. U; p. 602) observes, that 
this kind of revocation bore some 
analogy to the Roman rule> which 
set aside testaments as imJlcUust if 
any child was wholly passed by 
without assigning a sufhoient reason. 
And to this rule he inclined to 
attribute the vulgar error as to the 
necessity of leaving the heir one 
shilhhg, w some amount of legacy, 
in order to cut him off effectually. 

(A) Forse and Hcmbling's case, 4 
Eep> 60 b. 
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Frauds, it was adjudged [that the testaWs name, written 
wjth his own hand at tlie beginning of his will, as I John 
Mills do make this ray last wiU and testament,” was a suf« 
ficicnt signing], if so intended by the testator («)* It was 
also [determined, that though the witnesses must all see 
the testator sign, or at least acknowledge the signing, 
yet they might do it at different times (A) ; but that tliey 
must all subscribe their names as witnesses in his pre- 
seHcey lest by any possibility they should mistake the 
instrument (/). And in one case, determined by the' 
Court of Kings Bench (w), the judges were extremely 
strict in regard to the credibility, or rather the com- 
petency, ,o£ the witifesses; for they would not allow any 
legatee,] nor, by consequence, a creditor by simple con- 
tract (w), [where the legacies and debts were charged on 
the real estate, to be a competent witness to the devise, 
as being too deeply concerned in interest not to wish the 
establishment of the will. For, if it were established, he 
gained a security for his legacy (or debt) from the real 
estate ; whereas otherwise,] as the law then stood, [he had 
no claim but on the j^iersonal assets. This determination, 
however, alarmed many purchasers and creditors, and 
\ threatened to shake most of the titles ifl the kingdom, 
l^that depended on devises by will. For if the will was 
■ ^attested by a servant to whom wages were dite, by the 
apothecary or attorney whose very attendance made them 
creditors, or by the minister of the parish who had any 
demand‘fqr tithes or ecclesiastical dues (and these are the 
persons mqst likely to be present in the testator’s last ill- 
ness), andrif, in such case, the testator had charged his 
real estate with the payment of his debts, — the whole will 
and every disposition therein, so far as related to real pro- 
perty, whs held to be utterly void. This occasioned the 

(0 2 Bl. Com. by Chitty, 870, n, 740. 

(6). (m) Holdfast v* Dowaingr Stra* 

(k) Freetn. 486; 2 Ch, Oa. 100; 1288. But see to the contrary, 

Pr. Cb, 185. * ' Wyndham «• Chet^ynd, Burr. 414. 

(/) Longford Eyre, 1 P. Wma («) Vide sup. p* 434, 
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[fiftatute 25 Geo* II. c. G, which restored both the com- 
petenCy and the credit of sach legatees, by declaring vo^d 
all leg^i^s given to witnesses, and thereby removing all 
possibility of their interest affecting their testimony: The 
same statute likewise established tljp competency of cre- 
ditons, by directing the testimony of all such creditors to 
be admitted, —leaving their credit, (like that of all other 
witnesses,) to be considered on a view of ajl the circum- 
stances, by the court and jury before whom suph w^ill 
should be contested.] 

Such is still the law as to the execution and attestation 
required for all wills made before 1 st January, 1838 (<?) ; 
but the provisions previously in force are, by 7 Will. IV. 
& h^ct* c. 26, repealed as to all wills made after that 
date(p); and it is now enacted ( 7 ), that no will, — with 
the exception of thp sc made as to personfj estate by soldiers 
and seamen in certain cases, as provided for by former 
statutes (r), — shall be valid, imless it be in writing, and 
signed at the foot or end thereof (s\ by the testatof, or 
some other person, in his presence, and by his direction ; 
such signature being also made or a^cknowledged by him, 

( 0 ) 7 Will. ^ ^ ^ Viet, c* 26, 8. provisions have been made asto the 
34. By this section, every will re- wills, wages and effects of deceased 
ex.ecuted, or republished or revived merchant seamen, viz. by 17 3c 18 
by any cody 1, shall, for the purposes Viet c. 104, ss. 194—204. 
of the Act, De deemed to have*been («) As to the pdsition of the sigi 

made at the time when so re-exe- nature, it is by 15 & 16 Viet c. 24, 

cuted, re-published, or revived. (See made sufficient if it be placed at or 
Doe V. Walker, 12 Mee. & W, 591 ; ^ter or followings or under, or beside, 
Winter i». Winter, 5 Hare, 306.) The or opposite to the end of the will, in 
statute extends to wills n^ade before such manner, that it shall be ap- 
1st January, 1838, if altered subse- parent on the face of the will, that 
quently to that date, (Crokerv.Hert- the testator intended to give effect, 
ford, 4 Moore^s F. C. Cases, 339.) by such signature, to the writing 

( p) 7 Will. 4 & 1 Viet 26j s. 2. signed as his will $ but signature 

{q) Sects. 9, 11, 12* : is not sufficient to give effect to any 

r (r) Statute nf^Ftautla, ^ Car. 2, disposition taukrtieath or following \t, 
c. 3 1 11 Oeo. 4 & 1 Will. 4, c. 29, or imerted ^fter ihe signature is made* 
on WiUs^ 77 i a work *(Atf to this provision see Re Peach, 
|i contains « very &l and useful 1 ?wab. & Trist 188 j Trott «. Sktd- 
dtsoh bf tfie Kew Will Act) morei 2 Swab. St Trist: 12.) 

7 Wjll, 4 & 1 Vkt. c* 26, new 
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in the presence of two or more witnesses present at the 
sajne time, and such witnesses attei^ing and subscribing 
the will in his presence (^). Where these requisites, how- 
ever, are complied with, no other is now imposed by 
law (u) ; and the statute expressly enacts, that no publica-- 
tion other than is implied in the execution so attested, 
shall in future be neccssaiy. 

The former .provisions with respect to the competency of 
witnesses having an interest, are also repealed as to wills 
taking effect under the new law (x) ; and the new enact-' 
ments on this subject are, first, that in case of the incom- 
petency of any attesting witness, the AviU shall not, on that 
account, .be invalid f secondly, that any beneficial gift or 
appointment by the will, to an attesting witness, or to the 
husband or wife of an attesting witness, (except a charge 
for payment of debts,) shall be void, and the evidence of 
the witness admissible ; thirdly, that where land is charged 
by the will with payment of debts, and the creditor or hus- 
band or wife of the crectitor, is an attesting witness, such 
witness shall nevertheless be competent ; fourthly, that no 
person shall be inconjpetent as a witness, on account of his 
being an executor of the will. These enactments, how- 
ever, are now of the less importance, as by ftie later statutes 
^of 6 & 7 Viet. c. 85, and 14 & 15 Viet. c. 99, the objection 
io a witness on the ground of interest, (which once applied 


(<) As to aitesiathnt see Ilott 
Genge, 4 Moore’s P, C. Cases, 265 ; 
In re William Frith, 1 Swab. Sc 
Trist, 8 ; Charlton v, Hindmarsh, 
ib« 433 ; Be Drummond, 2 Swab. Sc 
Trist 8. It may be as follows: 
Signed, published and declared by 
the said the testatoi:, as and 
for bi^ last will and testament, in 
the presence of ^s, present at the 
same time, who at his request, in 
his presenee, and the presesioe of 
each otheri have hereunto sub* 
* scribed our naihes as- witnesses.” 


(«) Appointments by will under a 
power are to be executed and attested 
in the same maimer with other wills; 
even where other solepinities have 
been prescribed by the donor of the 
power (7 Will. 4 8c 1 Viet, c. 26, s. 
10); a provision parallel to which 
has been since made by 22 Sc 23 
Viet. ft* 1 2, aft to appointment 

hf deed uujto A Vide sup^ 

p. 557, n. (a)* 

M 7 Will. 4 & I Viet. c. 26, ss. 
14, 15, 16, 17. 
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generally in oiir law, and not merely in the instance of 
wills,) is in all cases taken away(y). 

As to revocation, also, the former law is altered by the 
New Will Act; and it is provided (5), that every will 
taking effect under this statute shall be revoked by the 
marmage alone either of a testator or of a testatrix— unless 
such will was made in exercise of a power of appointment, 
and in a case where the estate would not have passed, in 
default of appointment, to his or her representatives : but 
'that, on the other hand, no will shall be revoked by any 
presumption of an intention on the ground of an alter- 
ation in circumstances (a),” or in any other manner, 
except by marriage as aforesaid, or by another will or co- 
dicil, or some writing of revocation executed like a will ; 
or except by burning, tearing, or otherwise destroying the 
original wdll {animo revo€andi\ by the testator or some 
person in his presence and by his direction (b ) ; and that, 
with the exception of such acts as these, no act whatever 
subsequent to the execution of the will shall prevent its 
taking effect on any estate which the testator shall have 
power to dispose of at his death (c). ^WitK respect to obli- 
teration or other alteration made after execution (d), it is 
in like manne# provided that they are to have no effect 
(where the original meaning can stiU be deciphered) unlesii" 
executed with the sarqe ceremonies as the will itself; 
though it will be sufficient if the signature of the testn^tor, 
and the subscription of the^^yritnesses, be made opposite or 
near the part altered, or at the foot or end of some memo- 
landum written on the will, and referring to the altera- 

(y) There i«, however, in both of JK^endall, 10 W.E, SOn 
these statutes, a proviso that this {b) Sect. 20. '8ee Francis v* 
shall nM be taken to repeal the Graver, 5 Hare, ; Price ti. Powell, 
enactments of 7 Will. 4 1 Viet. 3. H. 3( N. 341 $ Elmtf v. Elms, 1 

above referred to; at|d cofliequently Swab. & THst 155. 
a gift or apj^^ntment t04;n attest&g (e) 7 WiR *4 fife 1 Viet. Ok 26, a. 23. 
witness, or to tbehasbahd or wife of (d) Se^ as to akerations or era- 
an attesting witness, wii still be sureS, Gann e. Gregory, 22 L. J. 

(Ch.) 1059 } Re James, 1 Swab. & 
(a) 7 Will. 4;^ 1 Vict.c.26, i la Trist 28$. Et vide sup. p. 5C5, 
’(»} Sect. 19.' See De Poh^s a. n. (e). 
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tion (e). And so when a will is once revoked, it k not to 
be revived otherwise than by re-execution of the original, 
or by a codicil duly executed and showing an intention of 
revival (/). 


IIL With res?pect to the constnictiou of devises, they 
are subject, in a great measure, to the same rules of inter- 
pretation as apply to conveyances by deed (^) ; but as in 
maJeing a will, a party is supposed to be imps consUii (A), 
there are* instances in which the law will carry his intended 
limitations into effect, though the words used would be in- 
sufficient or improper for the purpose in a deed (i). Thus 
it was held — even before the latd act 7 Will. IV. & 1 Viet, 
c. 20, rendering the fee devisable without words of limita- 
tion (A), — that a fee might be conveyed by devise [without 
wCJJSfds of inheritance {/), and an estate tail without words of 
procreation (m),] provided that other words were used suffi- 
cient to indicate the design ; though, in conveyances by 
deed,^the case, as we have seen, is otherwise. So an estate 
may pass under a will [by mere implication, without any 
express Words to direct its course. As where a man derises 
lands to his heir at after the death of his wfe. Here 
though no estate is given to the wife in ex])res^i^terms, yet she 
shall have an estate for life by implication (n); for the intent 
of the testator is clearly to postpone the heir, until after 
her death ; afl.d if she does not take it, nobody else can. 


(e) 7 Will. 4 & 1 Viet. c. 26, 
s. 21. 

(/) Sect. 22. See as to revival, 
Andrews v. Turner, 3 Q: B. 177 ; In 
the goods of William Browti, 1 
Swab. ^ Trist 82. 

(g) See Clayton v. Lord Nugent, 
13 Mee. & W. 200. As to these 
rules of interpretation, vide sup. p. 
507. 

(A) 2 Bl. Com. 172. 

(i) Co. Litt. by Butler, 272 a, n* 
1^(1) ; Doe V. Roberts, 7 Mee. 3e W. 

VOL. T. 


886 ; Slater v. Dangelheld, 15 Mee. 
& W. 263. As to the construction 
of wills in reference to the descrip- 
tion of the devisee ^ see Doe v. His- 
cocks, 5 M. & W. 363 ; Doe v. Rouse, 

5 C. B. 422. 

* (A) Vide post, p. 611. 

(0 Vide sup. p. 242. 

{f») Dee V, Bannister, 7 Mee. & 
W; 298 ; Lewis v. Puxfey, 16 Mee. 

6 W. 733 ; vide sup. p. 250. 

(w) H. 18 Hen. 7, 22 ; 1 Vent. 376. 


R K 
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[So also where a devise is of Blackacre to A., and of 
Whiteacre to B. in tail, and if they both die without issue, 
then to C. in fee : — here A. and B. have cross'-remainders 
by implication ; and on the failure of either’s issue, the 
other or his issue shall take the whole, and C.’s re- 
mainder over shall be postponed till the it^sue of both shall 
fail((?). But where any implications are allowed, they 
must be such as are necessary, or at least highly probable, 
and not merely possible implications (/>).] There is also 
this difference between deeds and wills in point of con- 
struction, that supposing a will to contain two inconsistent 
clauses, that which comes last in order shall prevail {q ) ; 
though in a deed (as we have seen) the preference is due to 
that which comes first (r). 

A will also is subject to a less strict rule, than a convey- 
ance by deed, in respect of the description of the tljfeg 
granted. Thus, •if I convey my house by deed, without 
any specification of land, we have seen that no land can 
pass, except the orchard, garden, and curtilage {s ) ; b^it the 
question what shall pass by the devise of a house (or of 
a house ^^with the appurtenances”) is purely a question 
of intention, to be determined, lik6 other points of con- 
struction, by Jjie tenor of the w’^hole will. A devise in 
either form may, under special circumstances, have the 
effect of passing adjacent land or buildings (^). 

There are also somC particular points of construction, 
established by parliamentary enactment, with regard to 
devises. For the former state of the law upon these 


(o) Freepi. 484. As to cross-re« 
mainders, vide sup. p. 35 S. 

( p) yaugh. 262, 

( 9 ; There is some con^ariety In 
the books as to this pointi but ffio 
doctrine as laid dowti in:th;e teitt ap- 
better 

autbbrities. (See Co. Litt* lUbt 
54l| m mth/ jpoe d. Bpenoer 
St W. 677.) ■ 


(r) Vide sup. p. 609. 

(s) Vide sup. p^492. 

(0 2 Saund, by Wm 401, n. ( 2 ). 
See also the following cases on the 
construction of wills, «in reference 
to the description of the thing de- 
noet>. Cranstoun, 7 Mee. 8 c, 
W» 3 ; l> 0 e Lightfoot, 8 Mee. 8 c 
Ay.653; Does. Earles, 16 Mee At 
W* 460. 
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points, as settled by judicial decisions, being difemed un- 
satisfactory, it was thought fit in 7 Will. TV. & 1 Vlct. c. 26, 
before referred to, to regulate them for the ftiture upon 
different principles. The new statute, however, it must 
be recollected, does not extend to wills executed before 
1st Januaiy, f838, which consequently remain subject, 
in respect of the same questions, to the former rules- of 
interpretation. The points to which we refer arc princi- 
pally as follow^s. 

1. A*s the dispositions made by a testator cannot take* 
effect, and are not intended to take effect, till aftor his 
death, it has often become a question whether in his de- 
scription of the j)r(]iperty devised, or of the persons in 
whose favour he devises, he shall be considered as refor- 

to the state of things which exists when he executes 
vill, or to that which may exist at the time of his death. 
As to bequests of personal estate, thS rule has always 
been, that the will speaks as at the time of death : but in 
deposes of the realty, the opposite constnietion formerly 
obtained ; and the will was held to speak, in general, as 
at the time of its execution (w). But the new statute has 
now assimilated the construction devises this point, 
to that of personal bequest ; for it provid^is, that every 
will shall be construed, with reference to the real estate 
and personal estate comprised in it, to speak and take 
effect as if it had been executed immediately before the 
death of the testator, unless a contrary intention shall 
appear by the will (a:).” 

2. Though (as before observed) an estate in fee w^as 

always allowed to pass by devise, without apt Vords of 
inheritance; provided there w^ere other expressions to show 
the testator’^ intention to confer a prior to the 

late Act, u long train of judioM decisions had established 

(«) See Lomax vt Holinden, 1 (j:) 7 Wilt 4 & 1 Viet. a. 2'!. 

Ves. sen. 295 ; Pow. Dev. 307, (n,), S«e O’Toole v, Browne, 8 EIL 
by Jarman ; King n. Bennett, 4 Mee, 572. 

& W. 36. 


K R 2 
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that a mfere devise of house or land would not suflSce to 
indicate that intention, but would confer only an estate for 
Uje^ Thus, if I were seised in fee of a house at A., and 
devised my house at A. to B. and his heirs^ or devised it 
to him with equivalent words, expressive of an intention 
that^ he should take my whole estate therein, the house 
would pass to him, in either case, in fee ; but if I devised 
to him my house at A., without adding and his fmrsy or 
using such other equivalent words as above mentioned, 'he 
• would take an estate in it for his life only (y). This rule 
had always given much dissatisfaction, as establishing a 
construction contrary to that which common sense pre- 
sumes to be the real intention of theq)arty {z ) ; and by tlie 
new statute it is accordingly provided, ^^••that where any 
real estate shall be devised to any person without 
words of limitation, such devise sh^ll be construed 
pass the fee-simple, or other the whole estate or interest 
which the testator had power to disj>ose of by will, in 
such real estate, unless a contrary intention shall ap- 
pear by the will (a).” 

3. In devises to trustees, it had been a general rule 
prior to the new Will Act, that though no words of in- 
heritance wererused in the limitation to them, yet they 
should take such an estate (even to the extent of the whole 
fee) as might be necessary to enable them to perform the 
purposes of the trusts; but the question often arose, whether 
in particular instances they would take the fee, or a less 
estate, and if the fee, whether it would be determinable or 
not when the trusts were satisfied (6), But by this Act, a 
rule of ccni»truotion is laid down, by which the subject will 
be hereafter gdvemed ; it being provided, that where any 
real estate (other than or not being a presentation to a 
church) shall be devised to any trustee or exeoutor, such 

(a) Eoe vit Blackett, Cowp. 285; (6) See Doe v. Ewart, 7 Ad. & El. 

SUvey e. Howard, 6 Ad. & El. 258. 666 ; Doe Edlin, 4 Ad. & El. 582 ; 

See Doe v* Fawcett, S C/ B. 274. Barkerjp. Greenwood, 4 Mee. & W. 

<a) %enner. Page, 11 Eiiat,605,n. 429; Adams v. Adams, 6 Q. B. 860. 
(«) y 'Will* 4 & 1 Vict.c* 2^, s* 28. 
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Revise shall be construed* to pass the fee simple, or other 
the whole estate or interest which the testator had power 
to dispose of by will in such real estate ; unless a (U^finite 
“ term of ycto, a])solute or determinable, or an estate of 
freehold, shall thereby be given to him ex|>ress]y, or by 
implicaliod (c).” And further, tliat whei*e any real 
estate shall be dtndscd to a trustee, without any express 
limitation of the estate to be taken by such trustee’; and 
the beneficial intei’ests*in such real estate, jor in the sur- 
“ plus rents and profits tliereof, shall not lye given to any 
person for life — or siu'li beneficial interest sliall be given 
to any person for life, but the purjioses of the trust may 
continue beyoiyl the lifg of such jicr-^^on — such devise 
sliall be construed to vest in such trustee the fee simple, 
or otlicr tlie whole legal estate w^liich llic testator Inad 
power to digpose of by will, in sucli real estate ; and 
not an estate determinable wheii tlie purposes of the 
trust shall be satisfied 

* 4. If, in the interval between the execution of a will and 
the death of the testator, one of the olyects of liis bounty 
dies, the devise to such jiarty wull, by the general rule of 
law, lapse, that iS, fail, and take no eflect ; and fhe subject- 
matter of It will be considered as not disposed of by the 
will. This rule had, till , ap})Iie(f to all cases without 
distiiK tion ; but where the paity dying left children, li 
was som(dira(.s attended with ’\>eculiar hardship (e). F or if * 
there were a devise to A. and tlu'. licirs of his body, and he 
died before tl)e testator, the gift was void by the effect of 
this rule, even though he left issue ; and yet it was mani- 
fest that the children, as well as the j^apent, had b^m 
designed to take the benefit of the gift. So if a testator 
gave his pi'operty among his own children, and one of 
thefn died before him, leaving issue, such issue would take 
nothing inider the will, though the probability waa, that 
this con8e(pxeuce could not have been intended. It is true 

(r) 7 Will. 4 & 1 Viet. c. s. 30. {e) See the 4th Real Property 

{d) Ibid. s. 31. Report, pp, 73, 74.. 


R a 3 
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that a testator had it always ih his power to make a new 
disposition in favour of the children of a deceased devisee ; 
hut’ either from' negligence or ignorance of the law, or from 
other accidental causes, tliis wa# often omitted; and an 
alteration of the law itself, as applicable to cases of this 
description, was therefore thought desirable (/). The new 
Act accordingly provides, that where any person to 
whom any real estate shall be devised for an estate tail, 
or an estate in (juasi entail, shhll die in the lifetime of 
the testator, leaving issue who would be inheritable 
Under sucli entail, and any such issue shall be living at 
“ the time of the death of the testator — such devise shall 
“ not lapse, but shall take eflj'ct as if the death of such 
person had ha])pcned immediately after the death of the 
testator, unless a contrary intention shall aj)pear by the 
will(^).” And further, that where any person, being 
a cliild or other issue of the testator, to whom any real 
“ or personal estate shall be devised or bequeathed, for 
any estate or interest not determinable at or before th^ 
death of siuh person, shall die in the lif('time of the 
testator, leaving issue, and any such issue of such person 
shall be living at the time of the death hf the testator, — 
such devise or bequest shall not lapse, but shall take 
effect as if the deatli of such person had happened im- 
mediately after the death of the testator, unlcs>s a con- 
“ trary intention shall appear by the w^ill (A).” In addi- 
tion to which enactments, and in connection with the 
subject of la})se, we may notice this further provision, in- 
troductory of a new ride, in cases where a lapse occurs,—* 
“^hat, unless , a contrary intention shall appear by the 
will, such rearestate or interest theann as sliall bc com- 
prised, or intended to be comprised, in any devise in 
‘‘ such wjll contained, which shall fall or be void by reason 

of the death of the devisee in the lifetime of the tes- 

• 

(/) See the 4th Eeal Property niAy be the of the legatee, 

Beport, p, 73. (See Re Parker, 1 Swab, Sc Trist. 

' {^) 7 Will. 4 k ] Viet. c. 26, s. 32. 523.) 

fe w “issue’' left 
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tator, or by reason of siich devise being contrary to 
law, or otherwise incapable of taking eflfcct, shall be in- 
"‘•cluded in the risidu^ryijksisje (if any) contained in such 
‘‘\vill(i).” 

5. Under a tlevise by a testator, who has a lease for 
years, but no freehold estate, — of all my lands and tene- 
ments,” the lease for years has been always allow^d to 
pass, for there would otliervvise be nothing for the will to 
operate upon.* But this being considered as the only reason 
h)r sudi a construction, it was, on the other hand, a general 
]’ule, that if a testator, using such words, had both lands in 
fee, and lands for years at the time, the lauds in fee only 
would pass(/f). It is now, hgAvever, by the new Act pro- 
vided, “tliat a dcAvse of the land of the testator, or of the 
“ land of the testator hi any place, or in the occupation of 

any person mentioned in his will, or otherwi'sc described 
in a general manner, and any other gip.ncral de\nsc which 
would describe a ciistoma^ry copyhold or leasehold estate, 
if the testator had no freehold estate w^hich could be dc- 
scribed by it — shall be construed to include the customary 
copyhold and leasehold estates of the testator or his cus- 
tomary copyhold and leasehold estates, or any of ihem, 
to which such description shall extend, as the case may 
be, as Avell as Ireehold estates, unless a contraiy intention 
shall appear by the will (/).” 

6. In like manner, where a party, having an estate in 
lands (which he is consequently competent to devise), is 
also entitled, by virtue of a power confeired on him for 
the purpose, to appoint other lands by his last will and 


(0 7 Will. 4 & 1 Viet. c. 26, s. 25. 
The rule of law before the statute 
passed was different as to real estates, 
but the sapie as to personal. (See 
Doe t). Underdown, Willes, 298.) 

(/c) See Rose v. partlett, Cro. Car. 
293 ; Doe v. Williams, 1 H. Bt 25 ,* 
Thompson v, Lawley, 2 Boa. & Pul. 
303 ; Knight v. Selby, 8 Man, 8i Gr. 


92 ; Parker v. Merchant, 5 Man. & 
Gr. 498. 

(i>7 Will.4&lVict c, 26, s. 26 ; 
Wilson V. Eden, 5 Exch, 752. As 
to the case of iVeehold passing under 
a devise of leasehold,, see Doe d. 
Dunning v, Cranstoun, 7 Mee. 

W. 3. 
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testament, it was formerly th4 rule, that a general flevise 
of his lands would operate only on those in which he has 
the estate, and would not affect those subject to the 
power ; though it was otherwise if he expressly referred to 
the power, or if it appeared by other circumstances (as by 
liis having no estate for the will to work upon), that he 
intended the subject of the power to pass (»i). And such 
is still the rule where the power is special, and to be exer- 
cised only in favour of particular individuals or classes of 
persons ; but whei-e it is general, and enables the testator 
to appoint to any person that he pleases, (which amounts 
in substance to an ownership,) the law is now altered by 
the new Will Act ; for it js thereby provided, that a 
general devist*, of the real estate of the testator, or of 
the real estate of the testator in any place, or in the 
occupation of any person mentioned in his will, or 
other\^dse descrited in a general manner, — shall be cou- 
strued to include any real estate, or any real estate to 
which such description shall extend (as the case may be), 
which he may have power to appoint in any mariner 
“ ho may think proper ; and shall operate as an execution 
of such power, unless a contrary intention shall appear 
by the will(wy’ 

7. By a rule of legal interpretation, at variance with the 
common apprehension of mankind, and founded upon 
reasons of a purely technical description, it had long been 
settled law, that the words dying without issue^ (as where 
an estate of freehold or leasehold was devised to A., and 
upon his dying without issue ^ then over to B.,) m general 
imported ap indefinite failure of issue ; that is, a failure not 
merely at the death of the party whose issue were referred 
to, but at pny subsequent period, however remote {o)l But 

(m) See Benn v. Reake, S Haiti, of persenal estate* Aa to tlie con- 
st Cress. 7^1.^ * . sttruction of the word “ estate*’ in a 

(it) 7 1 Viet, c, 26, a. 27. devise, see Sanderson v, Dobson* 1 

The same section also contains a HI# 

similar p^rovision as to appointment (o) See Fearne^by Butler, 478, 
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by the new Will Act, such words are, in foturey to receive 
a more natural exposition ; it being enacted, that in any 
devise or bequest of real or personal estate, the words 
^ die without issue,’ or ^ die without leaving issue,’ or 
* have no issue,’ or any other words whidi may import 
“ either a want or failure of issue of any person in his life- 
time, or at the time of his death, or an indefinite failure 
of his issue, — shall be construed to mean a want or failure 
^^.of issue in the litbtime or at the death of such person, and 
not an indefinite failure of his issue, unless a contrary 
intention shall appear by the will, by reason of such 
person having a prior estate tail, or of a preceding gift^^ 
being (without any implication arising from such words) 
a limitation of an estate tail to such person or issue, or 
otherwise (p).” It is, however, provided, that the Act 
shall not extend to cases where such words as aforesaid, 
import if no issue described in a preceding gift shall be 
bom, or if there shall no issue who shall live to 
attain the age or otherwise answer the description re- 
quired for obtaining a vested estate by a preceding gift 
to such issue.” 

• 

IV. As to the operation of devises in conveying and 
limiting real estate, a will of land [is considered by the 
courts of law, not so much in the nature of a testament, 
as of a conveyance^ declaring tha uses to which the land 
shall be subject (9); wilji this difference, that in other 
conveyances the actual suhscription of the witnesses is not 

480, 9th €dit. ; Doe v, Taylor, 10 the law admitted such a construe^ 
Q. B. 718 ; Gee v. Mayor of Man- tion much tnoi^ readily, in the case 
Chester, 17 Q. B. 787.; Foster v* of a bequest of a term of years, than 
ITayes, 4 Ell. & Bl. 717; Baraford in that of a devise of the freehold. 

Lord, 14 C. B. 708 ; Biss v. Smith, Pearne by Butler, 471, 9th edit. ; 
2 H. fr N. 105. It is to be obs^ed, Doe d. Cadogan v. Ewart, 7 Ad. dc 
however, that such words would re- El* 64S. 

ceive the opposite, construction, if (p) 7 Will. 4 & I Viet. c. 26, 8.29. 

accompanied by any other expression (^) Wyndham e. Chetwynd, Burr, 

tending to limit the failure of issue 429, 
to the time of the party’s death ; and 
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[required by law(5^), though it‘is prudent for them so'to do, 
in order to assist their memory when living, and to supply 
their evidence when dead ; but in devises, such subscriptidn 
is absolutely necessary by statute, in order to identify a 
conveyance which in its nature can never be set up until 
after the death of the devisor*] 

By a devise, estates may be limited with the same effect 
as by a conveyance operating imder tlie Statute of U ses(r). 

Thus a man may effectually devise not only an estate, in 
possession (that is, in possession immediately on the death 
of the testator when the will first takes effect) or in re- 
mainder, but a freehold infuturo^ or a fee upon a fee, or 
any estate in defeasance of a prior estptc of freehold,— all 
which limitations (as we have seen) may be 'effectually 
made by way of executory use, but not in a conveyance ^ 
at the common law(s). So a man may devise to his 
wife— as he may convey to her by way of use, — tliough 
his conveyance to her at common law would be inope- 
rative (0« Ills devise too in all these cases will be effec- 
tual though made by direct gift, and without reference to 
iises(M). Yet as a devise is considered to be in the nature 
of a conveyance declaring uses, so are often expressly 
introduced into ^lem ; and it has been the practice to intro- 
duce them in the same form as in conveyances under 27 
Hen. VII] . c. 10. It has been doubted, however, whe- / 
ther that statute has any* effect in t^he case of a devise (ar) : 
and though w^here uses are expressly and formally de- 
clared by the will, it may often be inferable that the tes- 
tator had the statute in view, and intended the conversion 
of the use into legal estate, according to its known mode 
of operation ; yet it is rather by force of his intention^ than * 
of the statute itself, that the legal estate, in such cases, 
would seem to pass. . 

iq) «u]p. p. 503* (0 Vide eup. p* 552. 

(r) 2 B1 Com. 334? { Arthur v, («) 2 Bl. Com. 334; Co. Litt. by 
Bokeuham^ ! 1 Mod 154. Butler, 272 a, n. (1). 

V»dc 8up p. 550. (a) Ibid. ; 1 Sand. Ur. 190, ^ 
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A devise, by whieli any future estate is thus* allowed to 
Ije limited, contrary to th(^ rules of the common law, is 
called an executory devise (ar). And upon the same pi-in 
ciplo to which wo had before occasion to adviu’t, in the 
case of a S})ringinp^ or shifting use (a), it is a nilo that no 
limitation capable of being co^i^^der(•d as a remaind(T^ shall 
ever be construed as an executory devise (J). AH vxe- 
cutoiy devises” ar(‘ also subject, like springing and shift- 
ibg uses, to the rule against ^>erpe/M/7/y(e). And therefore, 
until the New Will Act already often refem^d to(rf), H 
was held tliat if a eliattel (real or ])orsonal) were })e(]ueathed 
to A., and upon his dying without issue^ then to lb, the 
limitation, over to Hb was vdid, as being too remote fe); 
for such Avords imported (abA\eha\e seen) an indefinite 
failure of issue. But in dexises of the freehold, similarly 
worded, the objecition of remoteness did not usually aris-e. 
For, in general, the laAV gave effect, *in this ease, to the 
limitation oyqv, by considering the estate of the first laker 
as •amounting, by implication, to an estate tail ; a con- 
struction which A\as not admibsible'iu the former ease, l)y 
reason of their being no estate tail in a chattel (/): and 
the ulterior estate, by conseciuenee, as a remainder: A\hi(‘h, 
as it might alwtij^s be barred by the recovery of the tenant 
in tail, did not fall wdtlnii the rule against ])(‘rpetuity. By 
the G^])iess provision, however, of the new Will Act, the 
rule of interpretation as to the words dying without issue^ 
on wliich the wliole of these doetriues w'erc' founded, is now 
(as wc liave seen) itself abolished {g). 


(*) Fearne by Bull. 386, 9th ed. ; 
2 Bl. Com. 172. 

(o) Vide sup. p. 553. 

(6) See Fearne by Biitl 386, SOI, 
525, 9th cd. ; Doe d, Evers v, Challib, 
20 L. J. (Q. B.) 113. 

(r) 2 Bl. Com. 473, 334; Fearne 
by Butl. 430, Otb ed. ; Co. Litt, by 
Bull. 271 b, n, (1), vii. 2. As to 
perpetuity, vide sup. p. 560. The 
period allowed for vesting is com- 


puted, in the case of a devise, fronH^, 
the death oi tht' testator, not the 
date of his will. (Ibid.) 

id) 7 Will. I U 1 Vict. c. 26. 

<t) Fiaineby Butl. 400, 9th ed. ; 
Doev. V.wart, 7 Ad. hr El. 018 ; Doe 
V. Diiesbury. 8 W. 531. 

if) 2 Bl, Com. 398 ; vide sup. p^ 
287. 

ig) Vide sup. p. 616. 


R R 6 
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With ri&spect to the opei^ition of a devise, it remains 
only to remark, that it vests in the devisee an actual free- 
hold by construction of law (A); being similar in this 
respect to a conveyance under the Statute of Uses; but 
different from a descent, which vests in the heir no com- 
plete , estate, imtil he has made entry on 'the lands de- 
scended (/). 

We have now adverted to all the ordiilary kindp.f^^f^ 
assurance. Among wdiich, the conveyances 

Statute of Uses” and devises [are by much mie most 
frequent of any ; though, in these, there is (lertainly one 
palpable defect, the want of sufficient notorietj^' ; so that 
purchasers or creditors cannot know, witli any absolute 
certainty, what the estate, and the title to it, in reality are, 
upon which they are to lay out or to lend Jheir money. In 
the antient feudal method of conveyance (by giving cor- 
poreal seisin of the lands) this notoriety Tvas in some mea- 
sure answ’-ered (y), as it w^as by [the old Saxon custonj of 
transacting all conveyances at the county court-, and enter- 
j ing a memorial of them in the or leger-book, of 

t some adjacent monastery (/c)] ; but sinfte the disuse of these 
methods, our transfers of land have been jmvate; the 
inconveniences resulting fi'orn w^bich have been strongly 
felt, and more especially in the counties of York and 
Middlesex (/), where a guard has been consiiquently pro- 
vided against them by the statutes of 2 & 3 Anne, c. 4 ; 

6 Anne, c. 35 ; 7 Anne, c. 20 ; and 8 Geo. II. c, 6 (m). 

^ (A) Co, Lift, 111 a. The devisee “ the lirst, for the stars or mortf^ages 

may, however, ‘by an express act of « made to Jews, in the CapUula de 

dissent, waive the devise, unJess he “ Judms, of which Hoveden has pre- 

has entered on the land, (Doe d, “ served a copy,” 

Winder i!. Lawes, 7 Ad, & Ell, 212.) (1) The reasons of this are set 

(i) Vide sup. p, 432. forth in the preambles to fhe Regis- 

[j) Vide sup, p. 514. ter Acts mentioned in the text 

(ifc) An antient method of si- (w) The provisions in these Acts 
milar character, though only of par^' as to thc/orgery of registers of deeds, 
tial application, is also noticed by &c, are repealed by 24 & 25 Viet. 
Sfl^kstona, viz., “ the general regis- c.95, and a more general one enacted 
tfisr established by King Richard by 24 & 25 Viet. c. 98, s. 31. 
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These enact that a memorial of all Conveyances ahd devises, 
in writing, of lands of freehold tenure, in those counties, 
(but not including those of leases at rack rent, or for 
twenty-one years or under, wdiere the actual possession 
goes along with them,) may be registered in such manner 
as in those AeJs directed ; and that eveiy such conveyance 
shall be adjudged fraudulent and void against any sub- 
sequent purchaser or mortgagee for valuable considera- 
tion, unless such memorial thereof shall be registered 
before the registering of the memorial of the conveyance,- 
under which such subsequent purchaser or mortgagee 
shall claim ; and that every such devise shall be adjudged 
fraudulent /ind void' again st ffny subsequent purchaser or 
mortgagee for valuable consideration, unless a memorial 
thereof be registered in such manner as in the Acts 
directed (w). The provisions of these Acts, however, have 
never been extended to any other part of England ; and 
it has been doubted” (as remarked by Blackstone) ^^by 
very competent judges, whether more disputes have not 
arisen i^ those counties by the inattention and omission 
of parties, than jirevcntcd by the use of registers.” 
Other provisions for the ])rotcction of purchasers for 
valuable consideration against insecure tiMes, have never- 
theless been made in the last session of parliament, ap- 
jjying, not to particular counties only, but to the whole 
of England, and are at present attended. In many quarters, 
with gi’eat and favourable expectation. This is not a con- 
venient place for entering more frilly into the subject, but 
it is one to which we shall shortly have occasion to return., 

i 

{n) See L* Neve V. L’ Neve, 1 Ves. dlesex, 7 Q. B. 156 ; Wollaston v. 
sen. 01; Tunstall w. Trappes, 3 Sim, Hakewell, 3 Man. & G. 297 ; Hall 
301 ; Doe v. Allsop, 5 A. & E. 142; v. Warren (Dom. Proc.), 10 W. Ilep, 
Sumpter v* Cooper, 2 B. & Adol. p. 66. See also Christian’s Black- 
223; Queen v. Registrars of Mid- stone, vol. ii. p. 343 (a). 
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, CIIAPTEE XXL • 

OF EXTRAORDINARY CONVEYANCES, — OR THOSE 
BY MATTER OF RECORD. ‘ 


Having now completed onr view qf all conveyances of 
the ordinaiy class, wlietlua’ founded on common Or statute 
law, we proceed next to tlic examination of conveyances by 
matter of record: which (as fonnerly remarked) are in use 
on particular and ^mparatively rare occasions ; and which 
may therefore, by way of distinction from the former, be 
designated as extraordinary cojiveyances. These are, 1. 
Private acts of parliapicnt ; and 2. .Koyal gnints ; both of 
which, as connected but slightly with the main ffody of tlie 
law, will be treated with brevity ; and the rather, because 
our method wnl], lead us to omit, for the present, any ex- 
amination of the nature of the parliamentary and royal 
authorities on which they ai'C respectively founded,—* these 
subjects having both their appropriate j)lace, under the' 
division of the work w hich relates to public rights. 

I. Private acts of parliament (n) have been resorted to 
as a mode of assurance more frequently in modern than 
in antient times. [Por it may sometimes happen that, by 

(a) As to private acts of parlia- J3 & H Viet, c 21, s. providing 

ment, vide sup. p. 71. And 7 that all Acts for the future shall be 

Will. 4 & 1 Viet. c. 88, as to the public Acts unless the contrary shall 
deposit of plans and documents in be expressly declared therein ; and 
the case of private bUts; 10 & 11 21 & 22 Viet. c. 78, as to adminis- 

Viet 0. 60^ 12 & 18 Viet. c. 78; as tering oaths before committees of 

and costs on private bUlSf House of Commons on private bills. 
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[the ingenuity of some, and* the blunders of other prac- 
titioners, an estate is most grievously entangled by a 
multitude of resulting trusts, springing uses, executory de- 
vises, and the like artificial contrivances (i), — a confusion 
unkno'v^Ti to the simple conveyances of the common law, — 
so that it is out'of the power of eitlxer the courts of law or 
equity to relieve the owner. Or it may sometimes hajJpeii, 
that, by the strictness or omissions of family settlements, 
the -tenant of*the estate is abridged of some reasonable 
power, (as letting leases, making a jointure for a wife, or 
the like,) which power cannot be given him by the ordi- 
naiy judges eitlier in common law or equity (c). Or it may 
be necessary, in setting an estete, to secure it against the 
claims of "infants, or other persons under legal disabilities ; 
who are not bound by any judgments or decrees of the 
ordinary courts of justice. In these, or other cases of the 
like kind, the transcendant power of p^irliament is called 
in, to cut the Gordian knot; and by a particular law, 
enacted for this very purpose, to unfetter an estate; to give 
its tenant reasonable powers; or to assure it to a purchaser, 
against the remote or latent claims of infants or disabled 
persons, by settling ^ proper equivalent in proportion to 
the interest so barred. This practice w^as carried to a 
great length in the year succeeding the Kestoration, by 
setting aside many conveyances alleged to have been made 
* by constraint, or in order to screem the estates from being 
forfeited during the usurpation. And at last it proceeded 
so far, that, as a noble historian expresses it(d), every 
man had raised an equity in his own imagination, that ho 

(6) Blackstone (vol. ii. p. 344) ** attempts to meet the contingencies 
also enumerates contingent remain- “ of family settlements, and were 
ders ; but these were known to the “ introduced long before the Sta- 
common law, “ They were probably ” tute of Uses/' 

** considered encroachments on the (c) Relief against inconveniences 
« common law," sny the Real Pro- of this kind may now* in some cases, 
perty Commissioners (Third Rep. be attained under the recent pro- 
p. 28), ** but were certainly al- visions of If Sc 20 Viet. c. 120, 

" lowed by it. They were early (d) Lord Clar, Contin* 162. 
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[thought.was entitled to prevail against any descent, testa- 
ment, or act of law, and to find relief in parliament; which 
occasioned the king, at the close of the session, to re- 
mark («), that the good old rules of law are the best 
security, and to wish that men might not have too much 
cause to fear that the settlements which they make of their 
estftlies shall be "too easily unsettled, when they are dead, 
by the power of parliament. 

Acts of this kind are, however, at present, carried 'on, 
in both houses, with great deliberation and caution ; parti- 
cularly in the House of Lords, where they are usually re- 
ferred to two judges, to examine and repoil; on the facts 
alleged, and to settle all technical forms(/). Nothing also 
is done without the consent, expressly given, of all parties in 
being, and capable of consent, that have the remotest in- 
terest in the matter; unless such consent^ shall appear to be 
perversely, and without any reason, withheld. And, as was 
before hinted, an equivalent in money or other estate is 
usually settled upon infants, or persons not in esse, or not 
of capacity to act for jbhemselves, who are to be concluded 
by the Act. And a general saving is constantly added, at 
the close of the bill, of the right and interest of all persons 
whatsoever, excgpt those whose consent is so given or pur- 
chased, and who are therein particularly named ; though it 
hath been holden, that, even if such saving be omitted, the 
act shall bind none but the parties(5f). 

A law thus made, though it binds all parties to the bill, 
is yet looked upon rather as a private conveyance than as 
the solemn act of the legislature. It is not therefore 
JEHowed toJl>e a public, but a mere private statute; it is not 

(c) Lord Clar. Contin. ISS. judges. (May’s Pr. of Pari. p. 595, 

(/) Whenever a private bill, in 3rd ed.) 
the nature of an estate bill, is (g) See 8 Rep. 138 a; Godb. 171 ; 
brought up jfirom the Commons, it is vide Westby v, Kiernan, Ambl. 697 ; 
referred to two of the judgea in rota- Provost of Eton v* Eiidiop of Win- 
tion, not being lorda of pmrUament. cheater, 3 Wils. 483 ; Chapman v. 
But, in special easee, no other Brown, 3 Burr. I $26. 

bUla are referred to the 
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[printed ot published among the other laws of the session ; 
an^ it hath been relieved against, when obtained by frjiudu- 
lent suggestions (A).] Formerly, too, it was subject in 
every case to this fiirther distinction, that thongh all public 
statutes are noticed by the court ex officio, no private one 
was entitled to judicial notice unless specially set fesrth 
and pleaded. And such is still the irule as to those passed 
up to 4th Feb. 1851, inclusive; but by 13 & 14 Viet. c. 21, 
s. T,’it is now provided that every Act passed after that 
date shall be judicially taken notice of, unless the contrary 
be expressly provided and declared by the statute itself. 
And as to all private Acts, without distinction, it is to be 
observed, that they have in one Aspect the same notoriety 
as public ones; namely, that they arc always [inroUed 
among the public records of the nation, to be for ever 
preserved as a perpetual testimony of the conveyance or 
assuranbe so made or established.] 

IJ, •Royal grants [arc also matter of public record (i). 
For as St. Germyn says the excellency of the sovereign is 
so high in the law, that no freehold may be given to,''nor 
derived from the crown, but by matter of record (jf). And 
to this end a variety of offices are erected, ct)mmunicatiug 
in a regular subordination one with another, through which 
all the royal grants must pass, and be transcribed, and in- 
rolled : that the same may be narrowly inspected by the 
officers of tlie crown, who will inform the sovereign if any 
thing contained therein is improper, or unlawful to be 
granted. These grants, whether of lands, honours, liber-^ 
ties, franchises, or aught besides, are contained in bharters, 
or letters-patent, that is, open letters, liters patentes; so 
called because they are not sealed up, but exposed to open 

view, with* the great seal pendant at the bottom ; and are 

« 

{h) See Riobardfioa Hamiltoni Dig. 54*9. 

Cane. 8th January, 1778 ; McKenzie (f) Vide post, bk. v, c. xv. 

tt. Stuart, Dorn. Prod. 18th March, (j) Doct and Stud. h. 1, d.S. 

1784 1 Biddulph v. Biddulpli, 4 Cru. 

VOL. I. S S 
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[usually directed or addressed by the sovereign to all sub- 
jects of the realm. And therein they differ from certain 
other letters of the sovereign, sealed also with his great 
^al, but directed to particular persons, and for particular 
purposes; which, therefore, not being proper for public 
inspection, are closed up, and sealed oif the outside, and 
are thereupon called writs close, llterce dausm^ and are 
recorded in the close rolls, in the same manner as the 
others are in the patent rollsJ] 

The course of proceeding obsen^ed till of late with re- 
spect to the maldng out of a grant by letters-patent was 
in general as follows (7i):— They were, first, to pass by hill; 
which was prepared by the attorney and solicitor-general, 
in consequence of a warrant from the crown, and was then 
signed, (that is, superscribed at the top with the sovereign’s 
own sign manual,) and sealed with the privy signet, which 
was always in the custody of the principal secretary of 
state; and then sometimes it immediately passed under 
the great seal, in which case tlie patent was sub/^cribed 
in these words, per ipsam reginam, by the queen her- 
self” (/). Otherwise, the course was to carry an extract of 
the bill to the keeper of the privy seal, who made out a 
writ or warrant thereupon to the Chancery ; so that the 
sign manual was the warrant to the piivy seal, and the 
privy seal was the wanunt to the great seal ; and in this 
last case the patent w4s subscribed, per breve de privato 
sigillo, by writ of privy sear’(7w). But the practice is 
now greatly simplified by the statute 14 & 15 Viet. c. 82, 
wliich (after repealing a statute of 27 Hen. VIII. c. 11, 
on the subject) provides, that in every case where any 
gift, grant or writing whatsoever to be passed under the ' 
great seal would have before required a queen’s bill or 
bUls from the offices of the signet and the privy..seal («) re- 
spectively, her Majesty may, by warrant under the royal 

(k) See 2 Bl. Qptp. m. (») By 14 fie 15 Vict c. 82, s. 3, 

(0 2 llep. 17 b. tbe offices of clerks of the signet and 

(*») Ibid, i 2 555. ^of the privy seal are abolished. 
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sign manual, addressed to the lord chancellor, command 
him to cause letters-patent to be passed under the great 
seal according to such warrant; and that such warrant 
shall be prepared by the attorney dr solicitor-general, and 
shall set forth l^be j)roposcd letters-patent, and shall be 
countersigned by one of the principal secretaries of state, 
and sealed with the privy seal ; and that it shall be lawful 
for the lord cXanccllor from time to time to frame such 
further regulations with resi)ect to the passing of letters- 
patent under the great seal as to liim shall seem expedient.* 
Such is the general course as now established by this 
statute (o). Some letters-patent, writs, commissions or 
other instalments, however, might, before the statute, be 
passed under the great seal, by authority of the lord chan- 
cellor or otherwise, without passing through the offices of 
the signet and the privy seal ; and thes^ arc excepted by 
an express proviso from its operation. Ihere are also 
grants or a[)])ointnieiits [which only pass through cer- 
tain offices, as the admiralty,] the home office, [or treasury, 
in consequence of a sign manual without the confirmation 
of either the signet , the great or the privy seal ;] and to 
these of course llic statute has no application (p), 

['riiojmnmu’ of granting by the crown, does not more 
differ fronin Cl t by a subject, than tlie co 7 istructi(m of such 
grants uhen miuh^ For, 1. A grftiit made by the crown, 
at the suit of the grantee^ shall be taken most beneficially 
for the crown, and against the parly : whereas the grant 
of a subject, is coustrued most strongly against the 
grantor (17). Wherefore it is usual to insert in^the royr 
grants, that they arc made, not^at the suit of the grantee, 
but ex speciali gratia^ certa scientia^ et mero motu reginm 
and then they have a more liberal constme- 
tion(r),] as is also the case where they are made upon a 

( 0 ) As to a patent for an inventim, army, &c., see 25 & 26 Viet. c. 4. 
see 15 & 16 Viet, c. 83. (q) Vide sup. p. 509. 

(p) As to commissions in the (r) Finch, L. 100 ; 10 Eep, 112. 

. S 8 2 
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valuable consideration (s). 2. [A subject’s grant sliall be 

construed to include many things besides what arc ^ex- 
pressed, if necessary for the operation of the grant (if). 
Therefore in a private grant of the profits of land for one 
year, free ingress, egi’ess and regi’css, to cut and cany 
away those jn'ofits, are also inclusively granted (w) ;] and if 
a feoffment of land was made by a lord to his villein, this 
operated as a manumission (v) ; for he was otherwise un- 
able to hold it. [But the grant of the crown shall not 
enure to any other intent, than that whicli is precisely ex- 
pressed in the grant. As if land be gi*anted to an alien, it 
operates nothing : for such grant shall not also enure to 
make him a denizen, that so he ma/ be cai)ablQ of taking 
by grant (x). 3. Wlien it appeal's, from the face of the 

grant, that the cro^ra is mistaken, or deceived, cither in 
matter of fact, or matter of law, as in case of false sugges- 
tion, misinformation, or misrecital, of former gTants ; or if 
the roj'al title to the thing granted be difleremt from \\’hat 
was supposed ; or if the grant be informal ; or if an 'estate 
be granted contrary to the rules of law; —in any of these 
cases the grant is absolutely void (;//^. For instance, if the 
crown grants lands to one and his heirs male, this is merely 
void; for it shtill not be an estate tail, because there ^vant 
words of procreation, to aKSc.ertain the body acit of*»vhic,h 
the heirs shall issue ; i^either is it a fee simple, as in conir 
mon grants it would be (z), because it may reasonably be 
supposed, that the king meant to give no more than an 
estate-tail (a) ; the grantee is therefore (if anything) no- 
Jihing more than tenant at will (i).] And to prevent deceits 
being practised on the sovereign, [with regard to the value 
of the estate granted, it is particularly jirovided by the 
statute 1 Hen. IV. c. 6, that no grant of the crown shall 

(s) 6 Rep. 6 a. (y) Freera. 172 ; Gledstanes v. 

(^) 1 Saiftid. by Wnis. 323 a, Earl of Sandwich, 4 Man. & O, 

995. 

(ttj Co. Litt. 56 a. {«) Vide post, bk. iv. pt. i. c. ix. 

{v) 8. 206. (a) Finch, lOl, 102. 

Ab**' tit. Patent, 62; (5) Bro. A hr. tit. Estates, S3 ; tit. 

101. Patents, 104 ; Dyer, 270 ; Dav. 45. 
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[be good, miless ia the grantee’s petition for them express 
^ention be made of the real value of the lands (c),] As 
to the mode of proceeding for calling into question the 
validity of the crown’s grant, it is by Tmt or action of 
scire facias at sqit of the crown, issued at the instance, or 
at least by the sanction, of the attorney or solicit 9 r- 
gcneral ; and any points o 6 law or of fact arising thereon 
are ^determin^le in the superior courts of common law, 
where also the judgment is to be given and execution , 
awarded (rf). 

Lastly, we may observe with respect to the mhjetst^matter 
of the royal grants, that— in cojmection with the provision 
now usually made by parliament, for support of the royal 
dignity — restrictions have been placed by legislative enact- 
ment on the alienation of the royal domains (c) ; the ge- 
neral effect of which (though subject to a variety of ex- 
ceptions) is to make sucli alienation imlawful for any longer 
period tlian thirty-one years (/). But the private property 
of tlfe sovereign, that is, all estates purchased by her ma- 
jesty, her heirs or successors, out of the privy purse, or 
coming to her or them, by descent or otherwise, from per- 
sons not being kings or queens of the realm, may be dis- 
posed of lilic e>states belonging to private individuals ( 5 ^). 

[And thus we have taken a transient view, in this and 
the four preceding chapters, of a very large and diffusive 
subject, tlie doctrine of common assurances] as applied to 
the principal division of things real, viz. Ia7id or corporeal 

(c) See also 34 Geo. 3» c, 75, s. 8, (/) See 1 Anne, st* 1, c. 7 ; 48 

as to the survey, estimate, and cer- Geo. 3, c. 73, s. 3. 

tificate required, before a grant of (g) See 39 & 40 Geo. 3, c. 88 
lands is made by the crown. (amended by 47 Geo. 3, st, 2, c. 24) ; 

(d) See cfti this subject the pro- 46 Geo. 8, c. 151 ; 48 Geo. 3, c, 73 ; 

visions of 12 & 13 Viet. C; 102, s. 29, 52 Geo. 8, c. 161 ; 55 Geo. 8, c. 190. 

Sic, See also Mr. Thomas's arrangement 

(e) See 1 Anne, st. 1, c, 7 84 of Co. Litt. vol. i. p. 66, vol U. p. 

G^o. 3, c. 75 ; 48 Geo. 3, c, 73 ; 52 606, where the law relative to crown 

Geo. 3, c. 161 ; 55 Geo. 3, c. 190; grant# is collected. 

38 Geo, 8, c. 60; 42 Geo. 3, c. 116, 
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hereditaments of free tenure {h)\ [which concludes our ob- 
servations on the title to them, or the means by which the jj, 
may be reciprocally lost and acquired (?). And we have 
before considered the estates which may be had in them ; 
with regard to their duration or quantity /)f interest, the 
time of their enjoyment, and the number and connection 
of the persons entitled to hold them (/e)*] What remains 
of the law relative to the rights of propcity/in things real 
in general, (exclusive of the wrongs and remedies,) is the 
learning relative to land of copyhold tenure, and to incor-- 
poreal hereditaments ; to the first of which we shall accord- 
ingJy proceed in the next chapter. 

f 

(A) Vide sup. p. 173. {k) Vide sup. p. 234. 

(i) Vide sup. p. 177. 
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CHAPTEE XXIL 

OF COPYHOLDS. 


Our attention has been hitherto confined to hereditaments 
of free tenure; and these we have considered in reference » 
to the estates that may be had in them, and the means by 
which those estates may be acquired or lost. But the 
reader will recollect, ‘that lands may also be held by the 
base tenure of copyhold; a distinction of which some 
general notice has been already taken in a former chapter 
of this work (a). !!\.nd we are now to examine copyhold 

lands in reference to the same considerations of estate and 
title, which have already engaged our attention in the 
course "of the disquisition upon hereditaments of free 
tenure (J). As this, however, is in Ihe nature of a mere 
variation upon that general scheme of real property, which 
has been already unfolded as largely as the nature of an 
elementary >vork permits, our notice of it* may be com- 
prej^eTcT wiftfin proportionably narrow limits. It shall be 
Erected chiefly to the following points ; I. The general 
nature of copyhold estates. ' II. Certain incidents peculiar 
to those estates, and not applicable to such as are of free 
tenure. And in what we shall have occasion to say on 
this subject, we are to be understood as speaking of copj» ^ 
hold commonly so called; the particular species of antient 
demesne, and the rest, not requiring in the present work a 
more particular notice than has already been bestowed 
upon them(c). 

1. As to the general nature of "these estates, and 

(o) Vide sup. p. («) Vide sup. p, 828. 

(6) VkU Kup, p. 284. 
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referring*' t 6 what we before said of copyholds, w^ may 
collect from it, first, that it is in manors only that tl^ey 
are to be found,* all copyholds being, from their na- 
ture, necessarily parcel of a district of that description. 
Secondly, that it is by the immemorial custom of the 
particular manor, that the nature of the copyholder’s 
interest must always be regulated. [In some manors, 
where the custom hath been to permit the ^:eir to succeed 
the ancestor, the estates are called copyholds of inherit- 
ance I in other, where the lords have been more vigilant 
to maintain their rights, they remain copyholds for life or 
years only(d);] but though the interest of the copyholder 
may be thus in fee or fpr fife, and consequently may par- 
take of the nature of freehold, in respect of the quantity 
of estate^ it is nevertheless, for want of the remaining in- 
gredient, (viz. that of free tenure,) no freehold (c). Indeed, 
in every case of cbpyhold, the law stiU distinguishes be- 
tween the strictly legal, and the customary, estate ; for as 
regards the former, it supposes the seisin and freehrfd of 
the land to be vested in the loi'd, of whose demesnes it 
is properly parcel (/); and the copyholder to be mere 
tenant at will ; but as he is tenant at wiU according to the 
custom^ that is> to hold in fee, or for life, or years, (as the 
(^ase may be,) it considers him as having a*-<5uStema 
estate to that extent ( 5 ^); and one that is fixed and per- 
manent in its nature, such as it is put of the power of the 
lord to defeat or encroach upon (A). In consonance with 


{d) 2 Bl. C. 97 1 3 Real P.R. 1^ 
fj/ ifi to be observed, that if the 
tom has bein to grant co^^bolds of 
inheritance, the lord may also graat 
\ a less estate ; for, mne majus in se 
^ contmt tninm, (Co. Litt. 52 h.) 

(e) Vide sup* p* 236. 

(/) SeeDtardeu’e. Evans,5Mee. 
&W. 11* 

(g) Accordingly an c^te. of snU 
fi^kntTalue, cnnfi^ a of 

at the olwJfiou of of 


parliament, whether the qualideation 
consists in copyhold or freehold 
lands (2 Will. % q. 45, a* 19); and 
copyholders are equally liable with 
freeholders to serve on juries (6 
Geo. 4, c. 50, s. 1 ). 

{k) Brown’s case, 4 ]^p, 21 ; Co. 
Cop. 5, 58; Litt. s* 92, Trespass. By 
the$e authorities it appears that 
copyholders- were formerly ousted 
by their lords at pleasure. The re- 
f^nmtion of this was, the opi- 
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the Utter view, wliich assigns to the copyholder* the cha- 
racter of a permanent tenant^ he is deemed to owe fealty 
to his lord(i); which, as we have seen in a former place, 
is an obligation from which a mere tenant at will is always 
exempt (A). This complicated kind of interest, according 
to which [the ^ame man shall, with regard to the same 
land, bo at one and the same fcirae tenant in fee simple, 
and also tenab^ at the lord’s wiU,] seems to have arisen, in 
tlie manner formerly explained, from the nature of viUen- 
age tenxire(Z). 

In the enumeration of the estates of which a copyhold 
may consist, it will be observed, that we have not included 
estates tail-^ it being •only by particular custom that copy- 
holds are capable of being entailed (w). For the statute 
t>e Donis is held not to extend to lands of that tenure : 
from which it follows that a limitation to a man and the 
heirs of his body,” in a copyhold, will ordinarily create not an 
estate tail, but a fee simple conditional at common law(w). 

N-atponly in regard to tlie quantity of interest, (as being 
in fee, for life, or for years,) but in regard also to the 
various modifications to which that interest may be subject, 
the nature of a copyholder’s estate in general resembles 
that of an estate held in free tenure (o). ••But as to this, 
tlierp are some exceptions. Thus, — as to estates in dower 

•nion of Chief Baron Gilbert, ** by copyJy^lden occurs. (Reeves’s Hist, 
some positive law ?” (Gil b. Ten. Eng, Law, vol. iii. p. 312.) 

1^6, 161 ,’) but it is generally 8up> (i) Vide sup. p. 302, n. (0* 

posed to have been gradual. Upon {k) Ibid. These considerations 
the whole, the origin and progress seem to show that in treating of co- 

of this tenure are involved in sin- p^hold in that division of this wiwfe 
gular obscurity \ but the following which relates to estat& at will, the 
notices of a very diligent investiga- mangement of BJackstone is objec- 
tor of the Year Books, deserve at- tionable. 
teation. As early as the fourth year (/) Vide »up. p. 219. 
of Edward the first, we find mention (w) Co, Litt. 60 b. *, 2 Bi. Com. 
of custumarii Ur^entes, * towards the 113. * 

latter end of the reign of Edwerd the (n) Doe o. Clark, 5, B. & Aid, 458. 

y third, we find tenants, per roll sol^nfue (o) Co. Cop., 1 10 ; Gilb. Ten. 25 8 \ 

I la volatile k mgniour ; and in the 2 B. & A4 440* 

Vreign of Henry the fifth, the term of 
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and by tife curtesy, is laid down tliat copyholds are not 
of common right subject to either of these (p); though they 
may each obtain, and in fact do very frequently obtain (the 
former under the name of free-bench), by the special custom 
of particular manors (y). And to this we may add, that as 
the mode in whioh copyholds are conveyed — of which we 
shtdl speak hereafter (r) — differs from any of those which 
are applicable to freeholds; so the limitation of an estate, 
in the former, is free from some of the restraints imposed 
by the ordinary rule of the common law, in the case of the 
latter. Thus in a conveyance of a copyhold estate inter 
vivos, though no assistance can be hero derived from the 
Statute of Uses(«), yet an estate in f(5e or for ]ifp may be 
limited in futuro ; or a fee may be limited upon a fee ; or a 
man may convey to himself, or to his wife(0. Amd a 
copyhold has been always capable, in the manner hereafter 
mentioned, of alienation by will; in which all these modes 
of limitation are allowed with as much freedom as in the 
case of a devise of freehold. 

II. Next, as to the incidents of ^ copyhold estate, in 
which it differs from one of free tenure ; and these re- 
gard, first, the 'estate itself, and, secondly, its title or 
manner of acquisition. 

First. As to the estate itself, a copyholder, even wher^ 
his interest is in fee, has no right (except in particular 
manors where it may be warranted by a special custom) 
to commit waste, — for example, to cut down timber, imless 

As to vide sup. p. 272 \ by action against the heir or devisee, 
as to curtesy, sup. p. See 4 see 24 & 25 Viet c. 126, b, 26, and 
Rep. 22 a, where Sir E. Coke gives* Index to vol* lu., In Ht, ‘‘Free- 
aR a reason, that copyhold lands, bench.” 
though detcendible by custom, never- (r) Vide post, p* 640. „ 
thekss do not possess all the other (s) Ibid* 
collateral qualfties of estates of in- (t) Boddington v. Abernetby, 6 B. 
heritanq^ iiniialfclter. & C. 782 ; Co. Cop. 81. As to the 

Cb.Cop. 110, lU f OUb, rules on these points in respect of 

161. Ae to how free-bep^ (|f ini- frethaldh vide sup. pp, 560, 552, 
pro^gidy with^)d)ma|yWt^dore^^ ‘’555. ' 
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for reasonable botes or estovers («), or to dig for mine- 
ralfi»(a:);— for the law considers him, in these respects, 
in the light of a tenant at will. And yet this restriction 
is attended with no corresponding benefit to the lord ; for 
the law does not allow him (unless there be a special 
custom for the purpose) to enter on the land to take 4;he 
timber or minerals to his own use, without the consent Of 
the copyhold^ y); whose possession, though in strict- 
ness a tenancy at will, is nevertheless protected from all 
invasion. By such waste, and by many other acts of a , 
wTongful kind,— such as an alienation in fee, or for life, 
by a common law mode of conveyance proper to freehold, 
and not appiicable to^ a base tenure — a demise for morO 
than one year, without the lord’s licence — a refixsal to 
perform the proper services, — or a disclaimer' of his 
tenancy in open cofLrt, — the copyholder forfeits his estate 
to the lord {z). 

Moreover the copyholder is ordinarily subject to quit 
rents SIRA fines, and, sometimes, to heriots. The nature 
of quit rents ” (or rents of assize) will be noticed in the 
following chapter, wliipn we shall have occasion to con- 
sider the subject of rent in general (a). Fines” are 
payments due, by the custom of most manefrs, to the lord, 
upon every descent or alienation of a copyhold tene- 
ment (6); and they accrue by forqe of the admittance to 
which we are about presently to refer more at large (c). 

(w) As to those, vide sup. p. 252. (6) As to fines formerly payable 

(j:) Doe V. Wilson, 11 East, 56; on alienation, &c., by tenant of lands 
Gilb. Ten. 235. of free tenure.^ vide sup. pp. 

(y) Whitechurch t>. Holwoirtiiy, 4 1^6, 204, 212. 

Mau. & Sel. 340; Lewis v. Brent- (c) As to admittance, vide post, 
wate, 2 Barn. St AdoL 488. p. 643. As to the liability of re- 

(a) 1 Watk. Cop. 326 ; 2 Bl. Com. mainder^men to pay fines, see Dean 

284; where the seve<#d acts which of Ely v. Caldccot, 8 Bing. 439; 

occasion a forfeiture are enumerated. Pbypers a. Eburn, 8 Bing. N. C. 
And see Dimes a. Grand Junction 260; Garland a, Aston, 3 H.fif N, 890. 
Canal Company, 9 Q. B. 469* As to fines and fees payable by a 

(a) Vide post, p. 681, person admitted under seaeraf rtVlei, 
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They aiife i^ither eertain or arbitrary — ^the one being fixed 
by custom and independently of the will of the lord, as 
to the amount,— the other being assessed at his will: 
though^ as formerly remarked (e), that will is so far re- 
strained, that the amount is, tmder ordinary circumstances, 
never allowed to exceed two years’ improved value of the 
laiid(/)* This fine is paid by tenants in common” 
apportionably — ^that is, each pays a separatjr^fine according 
to his share but joint tenants” and copa];x5eners ” 
,pay a single fine for all (h). And the case of joint tenants 
is an exception to the general rule as to amount ; for, on 
their admittance, the course is to allow two years’ value 
life, hah* of tha£ on the se'cond, and half of that 
last smn on the third ; and so according to this descending 
scries, whatever may be the number of tenants (i). For as 
such tenants are entitled to succeed each other by mere 
survivorsship, and without a new admittance, ..(without 
which, no new fine could be due,) the application of the 
general rule to this case would operate unfairly the 
lord. With respect Ho “heriots,” they are also a tribute 
to the lord of Trhom a tenement is ^held ; and they [are 
usually divided into two sorts, hcriot service, and heriot 
custom (A). The former are such as are due upon a 
special reservation in a grant or lease of lands;] J)ut 
they do not usually occur^ except where they form pai-C 
of the services by which some particular tenement within 
the manor has Ixicn held fi’om time immemorial, and 
wliich may therefore be supposed to have been rei^rv^ 

Traherne v.<Gardner, 5 Si Bl. (^) See Queen v. lilanor of BvS* 
913. As to fees |)ayfikbWtd|^war4^ don, 10 |i. J. (Q. B.) 18 ; Que^S v, 

of manors on alienations, Eton College, 8 B. 020. 

Cooper (A) Burt. 433; B. v. 

pany, 3 ^ " Manor of B^tisallt 3 B. & C^^ss. 

(e) , 170. ' , f;,: 

THa# (»*) WiW a. Hoare, 2 B^. & 

tbe valt^^Hie at:* Adol. 300 ; S. C. 10 Ad. A £§230 1 

, Sheppar d‘«, Woodibvd, S & W. 

. ) And it U 3^ ; 6{^. 

n of of ^ 2 Bl. Com. 422. 

tax. . 
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by the grant of it originally made. [The latter ariye 
upon no special reservation whatsoever,] biit depend merely 
upon bustom ; being founded on a gcTieral usage within 
some manor, from time immemorial ; as that every tene- 
ment within the manor has always paid, under cci^tam 
circumstances, a^heriot to the lord(Z). 4- may be 
due either from the free (m) or from the copyhold tenant of. a 
manor (nj; ffx^d it may accrue either in respect of the 
death or alienation of the tenant; but it is claimed more 
ordinarily in respect of the death (o). It is [sometimes 
the best live beast, avenumy of which the tenant dies 
possessed (p), sometimes the best inanimate good, under 
which a jewel or piece of plate may be included; but 
it is always a personal chattel, which immediately upon 
the death of the tenant who was the owner of it, being 
ascertained by the ^option of the lord, becomes vested in 
him as his property ; and is no charges upon the lands, 
but merel^^ on the goods and chattels. The tenant must 
be the owner of it, else it cannot be due : and therefore on 
the death of a feme covert y no heriot can be taken ( 5 ^); for 
she can have no ownership in things personal. In some 

{m) By 21 & 22 Viet. c. 94, s. 7, 
either the lord or the tenant is now 
enabled to cause a heriot, payable 
by a freeholder (or customary free- 
holder'^ of the manor, to be extin- 
guished, and the lands, subject 
thereto, enfranchised. As to heriots 
payable by the freeholders of a 
manor, see Damerell r. Protheroe, 

10 a. B. ,20. * 

(n) 2 BU Coin. 423. 

( 0 ) 2 Watk. Cop. 135, 145. 

(p) See Bract. 1. ii, c. 36, s. 9. 
According to Blackstone (vol. ti. p. 
424), the gift was in U| origin only 
voluntary i and he relies on Bracton, 
and also on the opinion of Plata and 
Britton. The expresaioti of Bracton 
yum dtjun:* 

(^)Hoh.6p. 


(f) Heriots are of great antiquity, 
being mentioned in England as early 
as the time of Edgar. (Hallam’s Mid. 
Ages, vol. ii. p. 416, cites Selden*s 
Works, ’^1. ii. p. 1620.) Blackstone 
J^3) observes, that we dud 
Canute, c. 69, the se.* 
(s|fied which were 
1‘king, from the 
I most infe- 
;;^j;,,and that 
rt In 
^war, 
to 

i heriot 
fthemili- 
^lyspme beast 
nsfid die of agriculture. 

(S^lfukins’s lieges Anglo»|Skuu Bh 
Oi^Conq.29.) 
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[places ‘there is a customary composition in money^^ as ten 
or twenty shillings, in lieu of a heriot ; by which the lord 
and tenant are both bound, if it be an indisputably antient 
custom ; but a new composition of this sort will not bind 
the representatives of either party (r).] And it is further 
to be remarked, that if the tenement shi?uld haj^pen to be 
a*t any time divided into distinct shares, either by becoming 
vested in tenants in common, or by alienatipn of parcel, in 
severalty, the heriot is multiplied acoordi/igly {s) ; though 
upon the subsequent re-union of the parts in ' a singl(3 
owner, the multiplication (at least in the case of a tenancy 
in common) ceases {t). 

, A copyhold estate, while subject ^to particular burthens, 
enjoyed on the other .hand, until a recent 'period, some 
improper immunities. For it was not assets in the hands 
of the heir or devisee ; and was consequently exempt, after 
the tenant’s death, from the claims of his creditors (w) ; nor 
could any part of it be taken, even during hi#lifb, upon 
an elegit{v\ But this abuse is now substantially recti- 
fied; for by 3 & 4 Will. IV. c. 104, when any person 
shall die seised of or entitled to any estate, whether free- 
hold, customaiyhold, or copyhold, which he shall not have 
charged with^ or devised subject to the payment of his 
debts, it shall be assets to be administered in equity^ for 
payment of his debts, whether due on simple contract or 
specialty, but with a preference of all debts accruing unda* 
a specialty; in which the heirs are bound. And by 1 & 2 
Viet. c. 110, s. 11, the sheriff is empowered to deliver 
execution to any person recovering judgment in one of the 
"superior, courts at Westminster, as well of copyhold or 

(r) Co. Cop. B. 31 ; Farkiti v. Rad- L. J* (Q. B.) 1 8. 

cUffe, 1 Bos. 85 Pul. 282 ; Crootne v. («) 4 Rep. 22 a : I Walk. Cop. 
Guise, 4 Bing. N. C. 148. 224. As to ass6tB, vije sup. p. 434. 

(0 2 Wa^tk. Cop. 149, 159; see (») 2 Bq- Ca. Ab. 226, pi. 6 ; 1 
Garland a. /ekyll, 2 Bing. 273. Watk. Cop. 224. As to the writ of 

(J) See Aurae a* 6 East/' vide post, bk. v. c. x. ; as to the 

C'arland «, Jekyil, 273; estate of tenant by elegit, vide aup. 

^ a. Berkeley, -3 Bamv 85 C. p. 316, 

0, Mitnpr qf 16 ' , - 
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customary, as of freehold lands, tenements, or 'heredita- 
ments. While by section 13 of the same Act, a judgment 
of any of these courts shall operate as a charge upon all 
lands, tenements and hereditaments, whether copyhold, 
customary, or freehold, to which the person against whom 
judgment is cratered shall be entitled, qr over whicji he 
shall hard a disposing power at the time of entering-up 
such judgnxent, or afterwards ; and, by section 18, the 
effect of a common law judgment is given to rules of the 
superior comets of law and orders and decrees in equity,* 
whereby any money, costs, charges or expenses shall be 
payable to any person (x). 

In order to complete our general view of the peculfer 
incidents of coj)yhold, as far as regards the nature of the 
estate, we must also recollect that it is capable, as we have 
elsewhere noticed,, of enfranchisement (^y)^ or conversion ofj 
the base tenure into free ; and that eitlu^r by a conveyance ^ 
to the tenant of the lord’s freehold estate in the copyhold ; 
prem jgj^s, or by a release from the lord to the tenant of the j 
seignorial rights (i^); the effect in either case being, that^ 
the tenant thercafler no longer holds of the lord of the 
manor, but of the superior lord of whom he himself held, 
and by the same free tenure («) ; fi:oin which this conse- 
quence also follows, that the tenement is discharged from 
all copyhold burthens to which it was before subject ; 

* and divested of all copyhold riglits (for example, that of 
common) to which it was before entitled (6). 

But an en^anchisement must be in every case the act of 
the lord ; for if the tenant be the active party, and m^lko 
a conveyjEnce to the lord, this is no enfranehisement ; 
because the tenure by the lord was already free ; but it 
amounts to an extinguishment of the copyhold (<?). And 

(«) As to a judgment and its {y) Vide sup, p. 226. 

effect as a charge on the^ lands, &c., (a) 1 Watk, Cop. S62. 

of the judgment debtor, and the (ct) Ibid. 667. 
necessity fpr its being registered (as {b) 3 Real P. E. 17 ; 1 Watk. Cop. 
well as the process of execution 368. 

issuing thereon) in order to bind (e) 1 Watk. Cop. 330, 361 j Ble- 
creditors, mortgagees or purchasers, nerhasset o. Homberstone, W . Jon . 4 1 . 
vide post, hk. v, c. x. 
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to work to outire enfib^chisement, it was moreover neces- 
sary, until the new provisions hereafter noticed, that ^he 
lord should have in his manor, and the tenant in his copy- 
hold| an estate of inheritance in fee simple ; and thig is a 
circumstance which, prior to such provisions, tended con- 
sideifably to check transactions of this description (rf). 


Secondly. The incidents of copyhold in fegard to the 
title or manner of acquisition, arc in some respects * the 
same with those of freehold ; and particularly as regards 
the mode of descent : though this is much varied by the 
special custom of particular manors (e). There are, how- 
ever, many incidents of a*' peculiar* kind; and these, in 
general, result from the fiindamental idea before remarked 
upon, that the interest of the copyholder is in strictness no 
more than a tenancy at will. Considered as such, it would 
bo wholly incapablfe of direct alienation, for that would be 
a determination of the wnll(/) ; and therefore to this day, 
the attempt to transfer a copyhold, either for an astete of 
inheritance or for life, by any of those direct methods which 
are applicable at common law to a freehold estate, is (a,s 
already remarked) in general attended with no other effect 
but to occasion forfeiture to the lord (jr). And though a 
copyhold may be conveyed in trust, yet it cannot be trans- 
ferred by a conveyance under the Statute of Uses; the 
enactments of which are held not to extend to lands of 
this tenure (A). Y^it, by the lord’s licencey the copyholder 
may demise for a term of years (i) ; and, even without his 


^d) 3 Real P. R. 17. See further 
as to the subject of the voluntary 
enfranchisement of copyholds, post, 
p. 644f. 

(e) Vide sup. p. 226. 

(/) Vide sup* p, 226. 

<^) Vide sup, p. 636. 

(A) 1 Watk. Cop. 160, 212 ; Row* 
den i Maltster, Oh. Cm* 44 r 2 Ves. 

mi 

(i) l Watki Cofpi 801 he 


cannot convey in fee, or demise for 
Ufe^ even by licence. (2 Watk. Cop. 
119.) It may be here remarked, that 
the facilities for making leases oP* set- 
tled'* estates of lands of free tenure 
already referred to (sup. ^p. 268, 263, 
272, 286), are now, by 21 & 22 Viet, 
c. 77, s. 3, extended to settled estates 
t^copybold or customary tenure. As 
to tbe {^per $fntnp on a licence to 
detuise, see 17 fit IS Vief, c. 88. 
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licence, for a single year ; and [custom and the indulgence 
of the law, which favours liberty,] also allows him to exer- 
cise a substantial right of alienation to any extent what- 
ever, whether in fee, for life, or for years, under colour of 
‘d surrender of his interest to the lord, and an admittance or 
gi'ant by the lafter, de noVOy to ilio tenant’s nominee^ at- 
tended with those ceremonies of investiture, which mai’ked 
in former days the original donation of a fief (7). 

nature of a surrender and admittance is, in a | 
general point of view, and according to the custom of most*l 
manors, as follows : [the tenant comes to the steward of 
the manor, either in court (k),^ or if the custom permits, 
out of couyt., or else tfi two customary tenants of the same 
manor,] or to one tenant [provided there be also a custom 
to warrant it (/),— and then by delivering up a rod, a 
glove, or other sy lAbol , as the custom directs, resigns into 
the hands of the lord, by the hands and acceptance of his 
said steward, or of the said Uvo tenants,] or single tenant, 
[all •interest and title to the estate ;] in order that the 
same may be [again granted out by tlie lord to such per- 
sons and for such use^ as are named in the surrender, and 
the custom of the manor Avill wanant,] Upon such sur- 
render, the lord, by his steward, accordingly grants the 
same land again to the surrenderor’s nominee, [who is 
sometimes, thougli rather improperly, called the sun-en- 
dcrcc, to hold by the antient rents and customary services ; 
and thereupon admits him tenant to the copyhold according 
to the form and effect of the surrender, which must be 
exactly pursued. And this is done by delivering up to tlfb 
same tenant the rod, or glove, o^the like, in the name and 
as the symbol of corjioi’eal seisin of the lands and tene- 
ments ; upon which admission he pays a fine to the lord, 
according *to the custom of the manor, and takes the oath 
of fealty (m).] - 

{j) Vide stip. p. 181. (/) 1 Watk. Cop. 78. 

(k) As to the customary eowt here {*») 2 Bl, Com* p. 885. As to the 
referred to, vide sup. p. 225. Stamp duty on admittance, see 55 

VOL. I. T T 
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In order the more clearly to apprehend the nature of 
this peculiar assurance, let us take a separate view of its 
several parts, the sun’cnder and the admittance ; con- 
sidered in reference, not to their form (for of that enough 
has been said), but to the doctrine and principles to which 
they*are respectively subject. ^ 

1 . A ^^suiTender” is [rather a manifestation of the 
alienor’s intention, than a transfer of any interest in pos- 
session (w). For until admittance] of the surrenderee, 
the lord [taketh notice of the smTenderor, as his tenant ; 
and the suiTenderor still receives the profit of the land to 
his own use, and shall discharge all services due to the 
lord(o). Yet the interest remain*^ in him not abso- 
lutely, but $3^1) Tmdo ; for he cannot pass away the land 
to any other, or make it subject to any other incum- 
brance than it was subject to at the*^ time of* the sur- 
render;] and he is considered as trustee for the sur- 
renderee, who has an equitable interest, capable of being 
devised or otherwise assigned (p). The latter has 
a right to call upon the lord to admit him, and in the 
event of his refusal may compel hiip to do so by a bill in 
Chancery, or by a mandaninis(y). But no estate whatever 
is vested in the surrenderee as copyhold tenant^ before 
admittance. [If he enters, he is a trespasser, and punish- 
able in an action of trespass ; and if he surrenders to the 
use of another, such surrender is merely void(r), and by 


Geo, 3, c. IS-t, sched. pt. 1 ; 13 & 14 
Viet c, 97, sebed. As to the costs of 
admittance,^ see Cole v. Jealous, 5 
Hare, 51. 

' c 

(n) In the absence ofapecial cus- 
tom the lord is not bound to accept 
a surrender by a deed burtbened 
\sith trusts. ^ Flack c. The Master of 

• Downing College, 13 C. B. 

(o) Hence ^before admittance the 
lord baintain no action, for the 
flneji^ in respect Uiereof, against 
ty^trrenderee, (Lord Welledeyo* 


Withers, 4 Ell. & Bl. 750.) 

(p) 1 Watk.Cop. 102. 

{q) See 2 BU Com, 369; R. ». 
Manor of Bonaall, 3 Barn. & Cress. 
175 i The Queen r. Powell, 1 Q. B. 
352 ; Doe v. Harrison, 6 Q. B. 631 ; 
Queen r. Dendy, 22 L, J. (Q. B.) 39 ; 
Queen r. Lord Wellesley, 2 £11. & 
Bl, 924. 

(r) Do^ », Tofield, 11 East, 246, 
251. As to a devise by the sur- 
renderee, before admittance, see 
Matthew r. Osborne, 13 C. B. 919. 
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[no matter ex post facto can be confirmed. For though he 
admitted in pursuance of the origJnal surrender, and 
thereby acquire afterwards a sufficient and plenary interest 
as absolute owner, yet his surrender previous to liis own 
admittance is absolutely void ah initio; because, at the 
time of such siirrender, he hail but a •possibility of an 
interest, and could therefore transfer nothing: and no sub- 
sequent admiQ;ar»ce can make an act good which was 
al) initiQ void.] 

2. Admittance” is the last stage or perfection of 
copyhold asvsurances ;] and considered in that light, it may 
either be [an adnnttance upon surrender by the former 
tenant, or an admittance upon a descent from the an- 
cestor.] In both these [the lord is used as a mere instru- 
ment; and as no manner of interest passes into him by the 
surrender or the dtath of his tenant, so^no interest passes 
out of him by the act of admittance ;] and the claim of the 
tenant who is admitted is solely under him that made the 
surreiivfcr, or under the ancestor (5^. [And, therefore, 
neither in the one case nor the other, is any res])cct had to 
the quai/lity or quantity’' of the lord’s estate in the manor. 
For whether he he tenant in fee or for jears, whether he 
be in possession by right or by wrong, it is not material ; 
since the admittances made ]by bbn shall not be impeached 
on account of his title, because they are judicial, or rather 
ministerial acts, which every lord in possession is bound to 
perform(^). 

Admittances, ho’wever, upon surrender differ from ad- 
mittances upon descent, in this, that, by sun^ender^ nothiitg] 
beyond an equitable interest [is^ vested in the surrenderee, 
before admittance; but, upon descent, the heir is tenant 
by copy immediately upon the death of his ancestor : not 
indeed to aU intents and purposes, for he cannot be sworn 
on the homagCfJ that is, as one of the tenants present at 
the lord’s court; [nor maintain an action in the lord’s court, 

(s) 2 Bl. Com. 370, cites 4 Rep. (<) 4 Rep. 27 j 1 Rep. J40. 

27 ; Co, Litt. 59. 


T T 2 
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[as tenant ; but to most intents tlie law taketh notice of him 
as of a perfect tenant of the land, instantly upon the dearth 
of bis ancestor. He may enter into the lands before ad- 
mittance; may take the profits; may punish any trespass 
done upon the ground may devise (:r) ; [nay, upon 
satisfying the loi*d for \m fine {y) due upW the descent, 
may surrender into the hands of the lord to whatever use 
he pleases. For which reasons we may cop,clude, tliat the 
admittance of an heir is principally for the lienefijb of the 
lord, to entitle him to his fine; and not so much neces- 
sary for the strengthening and completing the heir’s title. 
Hence, indeed, an observation might arise, that, if the 
benefit which the heir is to receive* by the admittance is 
not equal to the charge of the fine, he will never come in 
and be admitted to his copyhold in coui’t.; and so the lord 
may be deprived pf his fine. But to this we may reply 
in the words of Sir B. Coke ( 2 :) — ‘'^1 assure myself, if it 
were in the election of the heir to be admitted, or not to 
be admitted, he would be iKJ^t contented withouradinit-- 
^Hance; but the custom in every manor is in this point 
compulsory. For either upon pain of forfeitxtre, of the 
copyhold, or of inciuTuig some great penalty, the heirs of 
copyholders are enforced in oveiy manor to come into 
court and bo admitted accQjpding t-o the custom, within 
a short time after notice given of their ancestor’s de- 
cease (a).”] 

But though, in the case of an admittance upon sun’onder, 
no copyhold estate is vested in the surrenderee until he is 
admitted,^ and it is distinguishable in this respect from an 
admittance upon descent ; yet it is material to obsen^e, that 
even an admittance npon suirender, when made, has a rc- 

(w) 4 Bep.^3. (z) Co. Cop. s. 41. 

(x) lligbt V. Banks, 3 Barn. & (o) As to the admittance of in- 

AdoU 644 i 00^ i». Wilson, 5 Ad. & fan rovers, and lunatics, see 
EL 7 Will. 4 1 Viet c. 26, 6 Gfeo. I, 0 . 26 j 11 Geo. 4 & 1 Will. 

% % c. 65 ; Dimes t>. Grand Junction 

Vide sup* p. 635. ^ Canal, 9 Q. B. 469. 
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trospective relation^ m point of time, to the surrender itself. 
Aud therefore if the surrenderor dicis after the surrender, 
tind before admittance, though his heir will take by descent 
in the interim, yet on the admittance of the surrenderee, 
the heir’s estate mil be defeated (i). 

’Such is, in general^ the nature of a Surrender arfd ad- 
ngiittance, in the simplest form; and the only variations 
upQti the proceeding, which we deem it material at present 
to notice, relate to a conveyance by way of mortgage (c), 
and a conveyance by a married woman. In the first case’, 
the surrender is made upon condition that the money re- 
mains unpaid at the time appeginted; but in the meantiijie 
no admittance takes place ; and if the money be then paid, 
the surrender not having been perfected by admittance, is 
void without further ceremony. Kor is it the lisual courses 
to complete the copyhold estate by adpiittance, even sup- 
])osing the money to remai# unpaid, unless the mortgagee 
wishes to take possession; but the conditional surrender 
constitutes the only security, and continues to do so, until 
the mortgage be satisfied, and entry of such satisfaction 
made on the court wll ; after which, the original title of 
the mortgagor is considered as remaining in fiill force (rf). 
'A surrender of the copyhold estate of a married woman (^) 
is made by the husband and wife together, she being at 
the same time examined apart l)y*the steward; and, when 
accompanied with this ceremony, it will suflicc to pass her 
copyhold lands, and to bind her and those claiming under 

The admittances of which we have hitherto ^spoken lire 
lithose used to complete an m<?hoate title by suiTcnder or 
descent. It is to be observed, however, that there is 

m 

m 

(h) 1 Watk. Cop. 103; and see (e) As to cbnveyaqpes by married 
Doe a. Hall, 16 East, 208. women in general, vide sup. p. 481. 

(c) As to mortgages in general, (/) 1 Watk. Cop. 63; Kewley v. 

vide sup. p. 310. Ryan, 2 H. Bl. 344; Driver v, 

(d) 1 Watk. Cop. 116, 117 1 Thompson, 4 Taunt 294. 

Compend. 420. , 
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fuaotlier Hndj viz. that which is connected with an original 
voluntary grant from the lord himself, and not with any 
preceding surrender or descent(^). This occurs chiefly in 
the case where the lord has agcgded to the copyhold in- 
terest, in conse(juence of some escheat, forfeiture, descent, 
surrtoder to the'' lord’s own use, or other circumstance (A), 
so that the freeliold and copyhold interest are united in Ijis 
person; wdiich produces, upon the principle already referred 
to, an extinguishment of the copjhold(i). In such cases 
*[it is in his power to keep the lands in his own hands, or 
to dispose of them at his pleasure, by granting an absolute 
f^e simple, a fi^eebold, or a, chattel interest therein;] or, if 
he thinks proper, he is also at liberty, notwithstanding the 
extinguishment of the former copyhold estate, to grant the 
lands out de novo to hold by copy (ft); but if he does this 
[he is bound to gbserve the antient custom precisely in 
every point, and can neither ik tenure nor estate introduce 
any kind of alteration; for that were to create ii new copy- 
hold,] which, as this tenure dejiends on immemoriaT usage, 
cannot be done. Thus, if a copj liold for life falls into the 
lord’s hands, by the tenant’s deat]i,cand he grants it put 
again by copy,^ [he can neither add to nor diminish the 
antient rent, nor make any the minutest variation, in other 
respects (/); nor is the tenant’s estate, so granted, subject 
^ to any charges or incumbrances by the lord(m).] 

The lord may also, wliere there is a special custom in 
the manor to that effect, make grants of portions of the 
waste {n)f to be held for the first' time by copy of court 
rdil; but^a custom to grant out every part of the waste 
without restriction, would be illegal, as trenching tco 
much upon the general common right of the tenants (o) ; 

(^) 2 Bl. Com. 370. a manor, vide sap. p.«220. As to 

(h) 1 Watla. Cop. 36, 39. approving^ vide post, p. 663. 

(0 Vide sup. pp. 630, 640. (o) 1 Watk. Cop. 35; see Lord 

(fe) 1 Watk. Cop. 93, 861, Northwick v. Stanway, 3 Bos. & Pul. 

(?) Cop. 8. 41. 346 j The King v. Wilby, 2 M. 8e S. 

8 Rep. 63* 309} Badger v. Ford, 3 B. k Aid. 

jiMijlii) As to<*the l<ard's*wa»te*’ in 1.53. 
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and to the validity of the grant of any portion, tli e assent 
of, the homage is, by the custom of some manors, essen- 
tial (p). 

A surrender and admittance, and a voluntary grant and 
admittance, though the most ant lent and of the most ge- 
neral application, are yet not the only methods of passing 
copyhold property, for it is also directly devisable by will. 
Fomierly this, was otherwise; for where a man wished to 
devise ^ copyhold, the object w^as effected, till a recent 
period, not by virtue of any statute (those of Henry the* 
eighth being held not to apply to this tenure), but by 
sun-ender and admittance, the devisor making a surren- 
der to the.me of his will (y) ; which, upon his death, entitled 
the person designated therein as devisee, to be admitted (r); 
and, excejjt by special custom, a devise without previous 
surrender of this* kind was inoperative («). But by 55 
Geo, III. c. 192 (passed 12th July, 1815), every disposi- 
tion made by will, by a person dying after the i)assing of 
tliat Abt, was made as effectual without sun-ender to the 
use of his will, as it w-oidd have been if such surrender 
hijd taken place (O*# And now by the Xew Will Act, 
(repealing 55 Geo. HI. c. 192, except as to wills made 
before Ist January, 1838), it is provided, tliat all the real 
estate of tlie testator may be devised ; and under that 
description, all his copyholds, though he should not have 
suiTendered them to the use of his will, nor have even 
been admitted to them, are expressly included (m), 

ip) As to this assent, see 4 & S (^) 1 Watk. Cop. J22; seeT)oe 
c. 35, s. d. Bartle, 5 Barn. & Aid. 492; 

(?) Vide sup. p. 601. But though Cuthbert w. Lempriere, 3 M. A; S. 
neither 32 Hen. 8, c. 1, nor 29 Car. 158. 

2, c, 3 (th€ Statute of Frauds) ap- (t) See Doe e. Thompson, 7 Q. B. 
plied to copyhold, a devise of cutip-* 697 ; Glasse v, Ilichiirdsont 2 De G, 

estates, as distinguished from M*N.3 f G. 659; Traherne v. Gardner, 
copyhold, is within the Statute last 5 Ell. & B. 913. 
named, (1 Watk. Cop, 122, Uh) («) 7 Will. 4 & I Viet. c. 26, a. 3. 

(r) Co. Cop. 8, 86. 
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A copyhold may moreover pass by a conveyance under 
the Act for abolishing fines and recoveries, 3 & 4 Will. 
c. 74 (y). In the case where* the custom of the particular 
manor regards a limitation to a man and the heirs of 
his body” as an estate tail^ it was held, prior to that 
statute^ that such customaiy entail miglit be barred by 
a customary recovery founded on a fictitious action in the 
lord’s Court, according to the analogy of .a common^ re- 
covery in the Court of Common Picas ( 2 ^); and wliere 
•neither this nor any other method w^as established by par- 
ticular custom, an entail was always capable of l)eing 
barred by surrender (a), ^lut now by th^ statute in ques- 
tion it is enacted, that a disposition by tenant .in tail of 
the legal estate in cojjyhold, shall be in every case by 
surrender (i) ; subject to provisions as to the consent of 
the protector (where there is one), analogous to those 
which the sMute introduces in relation to the disentailing 
of fi’eehold (c) ; but it is provided that such surrender 
shall require no inrohnent, otlierwise than by ehtry on 
the court rolls (^^). It is also enacted by the same Act, 
with respect to the copyhold of a married woman wjj0h‘ 
not tenant in tail (for when she is so, her estate is to pass^^ 
by surrender), tLit she may by deed, acknowledged in syph*!; 
manner as therein directed, and executed with the concuf^ 
rence of her husband, cemvey her estate, or extinguish any ■ 

(^) The provisions of Ibis Act as Msfititi aud the land consequently > 
to land held by copy of court roll, restored to its former state of copy- 
do^not (it would seem) extend to hold \ but if the fine or recovery 
land held as customary freehoid, were not duly reversed, the tenure 
(R. e. Ingleton, 8 Dowl. P. C. 693.), of the land would be thereby altered,- 

(») Doe V, Dauncey, 7 Taunt, and converted into frank fie or free- 
67 1 Watk. Cop. 161. As to a hold. (2 B). Com. 368 rand see 3 

common recovery, vide sup. p. 576. & 4 Will. 4, c. 74, s. 5.)*i 

If a fine or recovery of land held in (a) Boev. Dauncey, 7 Taunt. 678; 

antient demesne was had in the 1 Watk. Cop. 178. 

Court of Common Pleas (as if it ($) 8 & 4 Will, 4, c. 74, s. SO, 
were freehold), it might be reversed (c) Sects.. 40, SI, 52, 90. 

by a particular form of action (d) Sect. 54. 

^ught by the lord, calle<} a wdt qf 
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interest or power vested in her^ as cifectnally as if she Tvere 
erne sole; though this enactment is expressly declared 
not to extend to her legal estate in any case in which the 
object of that provision cpuld, before the passing of the 
Act, havej)een effected by a surrender (e). 

The preceding ren^rks relate, it wl]] be observed, to the 
manner of conveying the legal estate in copyhold. With 
respect to interest^' in Jands of this tenure, they 

do not in< general. pa;ssKby- Buri^nder, for none but the 
omier of the Ipgal estate is jfcenant to the lord, nor con*' 
sequently entitled to suri’endev (/) ; but by any ordinary 
inod^f tonve^nc^ tSo pass an equitable interest 

in oWI^Scafses : and a mere instrunjent in writing, signed 
ns dbected by the 8tati^8“ of Frauds, will suffice. But 
as to equitable estates tail, and the e(iuitablc estates of 
married wornen, i\ot tenants in tail, it^is i)rovided by the 
statute -last cited, that they shall pass either by suiTender 
or deod(^); subject, in other respects, to the same cere- 
monies* in general, as are attached to the like transaction 
in the case ofdegal estate. 

We have thus eiKl^avdured to trace^tlie })riucipal features 
of the law of copyhold ; oi|C.^of the most unsatisfactory divi- 
sions (it must be omied) of the* general fabric of our jiiris- 
pru^nce (A). It is open at first sight, to the censure of 
being an unnecessary and embarrassing variation upon the 
fundamental scheme of tenure ; and it has been justly re- 
marked by the commissioners, appointed in tlie ninth year 
of George the fourth to revise the law of real property, 
that, where the comjilexity which must always belong to^hc 


(e) 3 Sf 4 Will. 4, c. 74, s. 77. 

(/) 1 Watk. Cop. 60. 

{g) Sects. 50, 53, 77, 90. 

(h) The select Coriimittee of the 
House of Commorfs, appointed to 
consider as to the enfranchisement 
of copyholds, express an opinion in 
their Report of 13th August, 1838, 
that this tenure is ♦‘a blot on the 


** juridical system of the country;** 
and they cite the remark of Roger 
North in his Life of Lord Keeper 
Guildford, that “it^was somewhat 
** unequal, when the parliament 
“ took away the royal tenures in 
** capite, that the lesser tenures of 
** the gentry were left exposed to as 
** grievous abuses as the former,’* 

T T 5 
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legal institutions of a civilized countrj^ is wantonly aggra- 
vated by the admission of several concurring systems; 
serious mischiefs are likely to arise from the ignorance or 
forgetfulness of practitioners ; and oven of judges, how- 
ever carefully selected.” Many inconveniences are also 
pointed out by the same learned persons, as incident to the 
nature of copyhold tenure, individually considered: of 
which the principal appear to be, the mnltipHcity and .un- 
certainty of the different manorial customs on which it de- 
pends, — the check to agricultural improvement occasioned 
by the state of the law with respect to timber and minerals, 
—the liability to arbitrary $nes, — the miilftirous pa r ents 
due to stewards, on account of fees, — and the vexatib® and 
oppressive character of heriots. ^ The efforts of legislative 
reform have of late, therefore, been assiduously directed 
towards this bramd/ of the law ; and have given birth at 
length to a statute, 4 & 5 Viet. c. 35, (amended by 6 & 7 
Viet. c. 23, 7 & 8 Viet. c. 55, 15 & 16 Viet. c. 51, and 
21 & 22 Viet. c. 94, by which new regulations of great 
impoitance are introduced (A). These Acts apply them- 
selves to the following objects ; first, t© give effect to agree- 
ments for commutation of manorial burthens and restric- 
tions, and to improve, in som(^ other respects, the tenure; 
secondly, to facilitate enfrancliisement. j;- 

In promotion of these views tliey proceed to establish a ' 
Board of Copyhold Commissioners {t) and then enact, 
that the future rents, fines, and heriotS, and the lord’s right 
in timber, and also (if so expressed) in mines and minerals, 
be commuted by an agreement (m), which shall be com- 

(fr) By 21 & 22 Viet, c, 94, apre- and the Inclosure Commissioners 
vious Copyhold Act (16 & 17 Viet. are now consolidated. (See 14 & 15 
c. 57) is repealed; and by 23 & 24 Vict. c. 53.) By 25 &^6 Viet. c. 
Viet, c. 59, s. ^4, some of the provi- 72, the powers of appointing com- 
sions in the Copyhold Acts men- missioners are continued until 1st 
tioned in the text are amended so August, 1^G7» and from thenceforth 
fat aa thpy relate to the universities. until the end of the then next ses- 
(l) 4^5 Vict c* 36, s. 2. With sipn of parliament 
tliis the I'ithe Commissioners (m) 4 & 5 Vict a 35, s. 13. 
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pulsory on all paii:ies interested in the manor, or in the 
lauds held of the manor; provided the parties to siich 
agreement be respectively interested in such manor and 
lands to the extent of* three-fouiths at least in value, and 
the number of the tenants l>e at least three-fourths of the 
whole : and also provided that all ecclesiastical and t)ther 
corporations and patrons of livings, interested in such man- 
ner as mentioned in the Act, he parties to the agreement ; 
and that it be afterwards confirmed bj^ the Copyhold Com- 
missioners («). The Acts also authorize commutation to 
be, in like manner, made between the lord of the manor 
and any one or*niore of the tejiants, whatever may be tljc 
amount of tlieir respective interests ; so as to be binding, 
(after confirmation by the Commissioners,) on those parties, 
and on all other persons connected with them in title: 
thougli, both in \his case and the foymer, they reepnre 
notice to be given to persons next in remainder, revei'sion, 
or expectancy, of an estate of inheritance, — not being 
parties*to the agreement, — and permit them to urge before 
the commissioners any objection to the proposed arrange- 
ment (a). These c(unmutations may be made either in 
consideration of a conveyance of lands, or of any right to 
mines or minerals,— subject, so far as possible, to the same 
uses and trusts as the lands commuted, at the time of 
• commutation(p); or of any right to waste in the manor 
lands (y) ; or of a rent-charge, with a nominal fine not 
exceeding 5 $. on death or alienation ; or of a fine simply, 
payable on death, alienation, or at some fixed periods: 
and it is moreover provided, that after any commutaffon 

idor the Act, or the execution of any deed for a voluntary 
commutation, the lands, although still remaining copy- 
hold for jraost purposes, shall cease to be subject to any 
customary mode of descent; or any custom ^relating to 
(lower, or fi’eebenclj, or tenancy by (mrtesy, except as to 
persons previously inamed: and shall be liable, in all 

(n) 4 & 5 Viet c. 85, 22, 23. ( p) 7 & 8 Viet c, A5, 8. 5, 

(o) Ibid. 3. 52. (^) « S 7 Viet c. 28, 8. 1. 
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that regards those matters, to the same law as lands held 
in free ^nd common socage (r ) ; with a saving, however, 
of gavelkind in the county of Kent, whicli. is to remain 
unaltered by the statute (s). 

Besides the provisions above noticed, the follo'wdng im- 
provements of tlfe present tenure are introduced. To re- 
move doubts before existing on the subject, it is pro\idcd, 
that it shall be lawful for courts of equity to make ])ar- 
tition of copyhold lands, as well as of lands of A*eehold 
tenure (^). To obviate certain inconveniences before at- 
taching to the practice of sunenders, admittances and 
grants, it is enacted, that lords of manors, (6r their stewards, 
or deputy stewards,) may hold customary courts, though 
there shoidd be no copyhold tenant at the time, or none 
shoidd be present (m) ; and may grant lands to he held hy 
copy, and also adipit to lands to be held by copy, at any 
time or place (whether within or without the manor), and 
without holding a court. And wdiereas before those sta- 
tutes it was in rnanj^^ cases neccssaiy that a suiTchder, or 
other act out of court, should bo afterwards presented in 
court by the ho ma ge, or tenants of the manor there as- 
sembled (t?), — it is provided that every copy of a surrender, 
will or codicil delivered to the lord, steward or deputy, and 
every grant and admission, shall be forthwith entered on 
the court rolls of the manor ; and tliat such entry shall be 
taken to be an entiy in pursuance of a presentment ; and 
that it shall not be essential in any case to the validity of an 
admission, that a presentment should be made of the sur- 
render, or other matter in consequence of which the admis- 
sion was granted ; with this proviso, however, tliat wL-^»i 
by the custom of any manor, the lord is authorized, by 
consent of the homage, to grant parcel of the waste to be 
held by copy, the consent of the homage assembled at a 

(r) 4 & 5 Viet c. 35, s. 7D. court coihd not be held unless two 

{a) Ibid. s. 80. copyholder^ at the least were pre- 

fl) Ibid, s, 75. (3 Real Property Rep. 20. 

(m) Before the Act, a custowify (v) 1 Wutk. Cop. 79, 80. 
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customary court, duly summoned and held according to 
custom, shall still be necessary. And whereas by the 
custom some manors, a licence from tho lord% uliene 
is required (w), and in some of these cases lords were re- 
strained, by the custom, from granting licences to their 
tenants to aJiend their antient tenements, otherwise ^Jiaii 
by entvretksj ^ — it is enacted that licences to alienc parcels 
may now be granted, and such alienation made accord- 

Lastly, with lie view of facilitating enfranchisement^ the , 
same Acts provide, in substance (for no minute detail of 
tlieir provisions can be attempted in this j)lace), that it 
shall be law/ul for tlm lord of any manor, whatever majr 
he his interest therein, with consent of the commissioners, 
to enirancliise all or any of the lands lioldenof .his manor, 
in consideration of such sum or sums of money, whether 
payable forthwith or at a future timc,^as shall be agreed 
to be paid by the tenants whose lands are to be enfran- 
chised (y); or in consideration of a conveyance of lands, ^ 
or of a right to mines or minerals — stibjcct as far as possi- ^ 
bic to the same uses as the lands to be enfranchised — {z ) ; 
m of the grant of a rent-chai^ c on the land to l)e .en- 
franchised (a) ; and that it shall be lawful^ for any tenant 
(whatever his interest), with the like consent, to accept 
.such enfranchisement. And even independently and in 
the absence of any mutual agreement, it is now further 
enacted (6), that it shall henceforth be lawful for any 
tenant or lord. of any copyhold lands, to require and 
compel enfranchisement, — ^the consideration payable to the 


1 Watk. Cop. 287, n. (x), 

822. 

{x) 4 & 5 Viet. c. 85, s. 92. 

(y) By the consent of the oom- 
missionersi the suni^to be paid may 
be charged on the land *(il Ss 22 
yict.c. 94, a. 21). 

(«) 6 85 7 Viet. c. 28, $. 1 j 7 & 8 
Viet, c, 55, s. 5. 


*( 0 ) Where it is a corn rent*charge, 
it is (by 21 82 : 22 Viet. c. 94, s. 11) 
to be calculated on the same aver- 
ages, and variable in the same 
manner, as a Hthe commufaiion rent 
charge (as to ivhich> vide post, vol. 
111 . pp. 91, 92). 

(5) 25 85 16 Viet c.51,s. 1;2185 
22 Viet, c, 94 , s. 6. 

• T T 7 
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lord in that behalf being ascertained, (unless the parties 
can a^e,) under the direction of the copyhold cdmrpis- 
sioner?^ And such consideration shall consist, ivhere the 
enfranchisement is at the instance of the tenant, of a given 
sum of money ; or where it is at the instance of the lord, 
of a rent charge, issuing out of the JanQs enfranchised : 
though, by agreement between iJie paxties, either of these 
modes of compensation may in either case^ be adopted (c). 
It is also provided, that the expense of a compulsory 
enfranchisement shall - be borne by the party (whether the 
lord or the tenant) who shall have required the same (rf ) ; 
that upon every enfranchisement (whether compulsorj’^ or 
voluntary) the land shall become ih all respeefs of free- 
hold tenure, and cease to bo subject to any custom of 
borough-English, or gavelkind (except gavelkind in the 
county of Kent), or any other enstonf whatever (e ) ; but 
that, on the other hand, no compulsory cnfi’anchisemcnt 
shall compulsorily affect any right to or in respect of mines 
or minerals ; or any right of fair or market, or in respect 
of game, fish, or fowl j and that the provisions with respect 
to compulsory enfranchisement shajl not extend to ^y 
copyhold lands held for life, lives, or years, where 
tenant has not*a right of ronew^al (/). 

(c) 15 & 16 Viet. c. 51, s. 7. chised (21 & 22 Viet, c. 94, s. 24). 

(d) 15 & 16 Viet, c, 51, fs. so. (e) J5 & 16 Viet, c, 51, s, S4. 
Such expenses may be charged on (/) Sect 48, 

the manor or on the land enfran- 
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. CHAPTER XXTII. 
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» 

OF INCOUPOUEAL HEREDITAMENTS. 


An incorporeal In^reditament, which, according to the 
arrangemen); formerly laid down(^), now presents itself ift 
its turn for consideration, is in its wider sense any posses- 
sion or subject property, whether real or. personal, 
capable of being k-ansriiitted to heirs, and not the object 
of the bodily senses (J). But as thei*c is scarcely any 
instance of a subjec;t of this description in the class of 
things personal (c), — which almost invariably devolve to 
the executor and not to the heir, — thfe toim of incorporeal 
liereditament is, in effect, exclusively aj^pliod to the class 
of things real ; and may in such case be defined as a right 
annexjed to, or issuing out of, or exerci^ble within, an 
hereditament corporeal of that class {d). Thus a man 
may have a right of common of pasture for his cattle, or a 


(a) Vide sup, p. 175. 

{b) Its definition in Blackstone 
[vol. ii. p. 20) is a right issuing, 
‘ out of a thing corporate (whether 
* real or personal) or concerning, or 
annexed to or exercisable within 
‘ the same/* 

(c?) An annuity, descendible u 
mn*i heirSf is, however, an instance 
that occurs. (Co. tkt 20 a.) 

(d) Co. Litt. 6 a, 20 b| Flowd. 

1 70. The term “ incorporeal here- 
ditament** is often applied so as to 
include renmndetM and reversions (as 


distinct from estates in possession) 
ill corporeal hereditameiits (Hale, 
Anal. ; 2 Sand. Us. 30) ; but the 
more convenient and justiT arrange- 
ment is that adopted Oy Blackstone 
a'hd followed in the text. The larger 
use of the term confounds the estate 
which may be bad in the subject of 
property, with the subject of pro- 
perty itself. A siniilar^rror is pointed 
out, sup. p. 172, n. (o), in reference 
to the classiB cation made by Black- 
stone of chattels real as things per- 
sonab 
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right of way (both of which arc incorporeal hereditaments) 
to be exercised over the land (which is corporeal) of another 
person.^ [As the logicians speak, Corjioreal hereditaments 
are the substance, which ma}? be always seen, alwa/s 
handled ; incorporeal hereditaments are but a sort of acci- 
dentg, which inhere in and are supported by that substance ; 
and may belong or not belong to ft, without any risible 
alteration theirin. Their existence is merely in idea and 
abstracted contemplation ; though their effects and profits 
.may be frequently objects of our bodily senses. And 
indeed if we would fix a clear notion of an incorporeal 
hereditament, we must be careful not to confound together 
the profits produced, an(f the thing (/r hereditament which 
produces them.] Thus if we take the example of the 
right of feeding cattle in ahotheris land, the grass, which 
is the fruit or product of the right, is doubtless of a cor- 
poreal nature; yef the right itself [is a thing invisible — 
has only a mental existence, and cannot be delivered over 
from hand to hand.] Incorporeal hereditaments seem 
never to have been reduced to any regular system of 
division, nor is even a complete enumeration of them to 
be discovered in our books. But they consist for the mcj|^ 
part — though, wc shall see hereafter, not exclusively (fe) 
— of rights in alieno solo ; and these are generally distri- 
butable either into profits, such as the right to feed catt!e>. 
or to take fish(/); or easements, tending rather to the 
convenience than the profit of the claimant, such as a 
right of way (5^). ' 

In the account given of incoiporeal hereditaments by 
Blackstonb, he takes specific notice of advowsons, 
commons, ways, offices, diynities, franchises, corodies, pen- 


(e) Vide post, p. 674» as to fran- 
chises. * 

(/) As to mier issuing from a 
or i^ng, seo Eaco v* Wtitd, 

to this (titUncilob, see 2 & 


3 "Will. 4, c. 71 j Robins ». Barnes, 
Hob. 131 \ Peers p. hucy, 4 Mod. 
365 ; Jac^lDict. ** Eaeoment/* << Pre- 
soription}^’' Manning Wasdale, 5 
Ad. as El. 753, 413 ; Bailey d . Ap- 
pleyerd, 3 Ad. & El, 167. 
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fiions, amuitks^ and rents (h). But for the discusaion of 
many of these subjects^ places more di^inctly appropriate 
will be found hereafter ; while, on the other hand, the 
enumeration omits some ihcor).>oreal hereditaments of im- 
portance, which can nowhere be introducf^d with so much 
advantage as in the present chapter* We shall therefore 
(lej)art from Blackstorie’s method in this particular, and, 
in lieu of it, direct the reader’s attention to the following 
heads ;-^ommons, ways^iffimtercoursesy lights^ franchises^ 
and rents (i). 

1* Common (or right of common) is [a profit which a 
man hath in^the land t)f another, as to leod his beasts, to 
catch fish, to dig turf, to cut wood, or the like ( J).] And 
it derives its name from the commimity of interest which 
thence arises betwe^m the claimant and the owner of the 
soil, or between the claimant and other commoners entitled 
to the same right ; all which parties are entitled to bring 
acjtions for injuries done to their respective interests— and 
that both as against strangers and ag&inst each, other (A). 

(A) 2 Bl. Coin* 21. The dnume- (vide posst, p. 681); and that with 

ration in Hale’s Analysis (p. 48), is respect to corodies and pensions' }t 

as follows services, tithes, will be sufficient briefly to state that 

conmom^ and other profits in alieno they were both, at the common law, 

solo ; pensions^ ofiices, franchises, species of allowances in money or 

Ivbertks, vitleinSf dignities,** food, p;^able by religious houses to 

(f ) It has appeared to the anthof, the king, their founder, for the suste- 
that and tithes will be nance of his servants. (See Cowell’s 

more conveniently examinable as Inter, in tit. ; F. N. B. f. 230, 233 ; 

part of the general law relating to 34 & 35 Ilen.^ 8, c, 16.) On the 

the church (vide post, bk- iv. pt. ii, other hand he has been of opinidfi, 

c. III.); that ofiices and dignities, thnt watercourses eiwd lights {omittod 

whicC indeed have in most in- by lBlackstoj|e)r.are of sufficient im- 

Btances no connection with the portance to deserve a place in the 

realty, will be more properly present list. 

sidered in that part of the worlf (y) As to this definition, see Lloyd 
relating to the state dr* government v. Earl Powis, 4 £11. & Bl. 433* 

(vide post, bk, iv. pt. I. cc, JL. X.) ; {h) For the law on ihia subject, 

that the notice due to mmiities will see Bober tMar 3 r 8 ’s case, 0 Eep. 113 ; 

be most advantageously bestowed I Saund. by Wms. 346. 
upon them in (sonnecdon with rents 

VOL. I. 


DU 
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[Commdn is chiefly of four sorts (ft)— common of pasture, 
of piscary, of turbary, and of estovers.] 

1. Common of pasture. This is the principal and most 
frequent sort, being |he [right 'of feeding one’s beasts in 
another’s land,] and it is [either appendant^ appurtenant^ 
becotvse of vicinc^ey or in gross (/).] ^ 

• Common of pasture appendant is the privilege belonging 
to the owners or occupiers of arable land holdcn of a 
manor, to put upon the wastes^) of the manor (thence 
called commons) their commonable beasts; that is, su(!li 
beasts as are necessary either for the ploughing of land or 
for its manuring, viz., horses and oxen, cows and sheep (n). 
This is a mattei of universal right^(o) ; and it originally 
arose in this manner, that where a lord having a certain 
extent of waste ground, enfeoffed any one of a paniel ol’ 
amble land to hold of his maiior in socage, for services to 
be . rendered, it was found necessary to allow the feofibc to 
have common of pasture in the waste gToimd, as incident 
to his tenancy : for he could not plough or manure his 
own land without beasts, nor could he on the other hand 
sustain the beasts upon it, while it was sown with coni (p). 
From this of course it follows, that' it is only in respect of 
arable land tltat common apjiendant can be chdiued (gi) ; 
though it may be claimed by that name, m, appendant to 
a farm in fact containing pasture at the present day ; for 

' 'i 

(A) A fifth species is also recog- (Bro. Ab. tifc.Coiii. Fin.Law,56; 
nized in the books, viz., common Co. Bltt 122 
in the soil, as to which, vide post. (o) I EoL Ab. $96. 1. 44 ; Co. Litt. 
p«»662. 122 a* It is iild by Blackstone 

(i) Co. BUt 122. ' (vol. ii. p. 33) to obtain in Sweden 

(i») As to the waste of a manor, an4, ^^he oftier northern kingdoms, 
vide sup. 220, nanicli in the same mannet as in 

(m) 37 Hen. 7» 34 (Year Book), TESlfiijgland. And he cites Sdemh. dc 
F, K.fB. ISO* 4 Vin, Ab* in tit. SueVor. I. 2. c. 6^ 

Com. (F). ‘It is laid down in the Tyrmgham*8(?asc,4Eep.87a; 

books, that swine, goats, geese, and Co. Li|t. 122 a) Bennett o, Reeve, 
the Bkoi are not anin^ Willey 231 j Reeves’s Hist, Eng. 

iwttla^vM^fhot, boing^nsicessary to';' Vot i. p. 262. 

“ eotopwwr Ji, wiV— (?) 1 Hoi Ab, 397, 1. 28, 29. * 
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tlie land shall be presumed (where there is ilsage to 
sustain the claim) to have been 'all originally arable (r). 
It follows, also, that common appendant is incapable of 
being created at the present day^^f); for all manorial 
tenure must have had existence before the passing of the 
statute of Quia emjitores^ in the eighteenth year of Edward 
the first (^). • 

Common appurtenant^ which is said to be fi'cquently 
confbunded with common^appendant (w), [ariseth from no 
connection of tenure, nor from Jiny absolute necessity ;'but 
may be annexed to lands in other lordships (?;), or extend 
to other beasts besides such as arc generally commonable ; 
as to hogs, ^oats, geese or the like (a:). This, not arising* 
from any ’natural propriety or necessity, like common 
aj^pendant, is not therefore of general right,] but can only 
be claimed by grant, or by the long usage of particular 
persons to enjoy the same (y) ; which latter title is com- 
monly called a title by prescription ; and is supposed by 
the law be founded on a special gi’ant or agreement 
originally made for this purj)Ose. • 

[Common because of vicinage or neighbourhood, is where 
tlic inhabitants of two townships, which lie contiguous .to 
each other, have usually intercommoned witk one another ; 
the beasts of the one straying naturally into the other’s 
fields^ without any molestation from either. This, indeed, 
is only a permissive right, intendecl to excuse what in 
strictness is a trespass in both, and to prevent a midti- 
plicity of suits; and therefore either township may inclose 
and bar out the other> though they have intercommom^ 
time out of mind. Neither hath any person of one town 


(r) Bac. Ab. Comman, (A 1%: 

(s) 1 RofAfi. «96, 1. 42 ; 26 

Hen. 8,4 a. ^ , 

(^) Vide sup* p. 289* | 

(m) Bennett b. Uecive, Wilksi 282 . 
(v) SacUeveriMp. Porter, Cro.'Car* 
482; 1 W. Jones, S. C. 


(d?) Vide sup. p. 068, n. (»). 

(y) Tyriflgham’s case, 4 Kep* 86 b ; 
Cowlan V* Black, 16 Eifbt, 168 ; as 
to title by prescription, vide post, 
p. 692, whore it will be e^kdned 
v^hat length of usage t$ su^ient to 
create a proscription. / 


u u 2 



660 BK.n. OFBlWTSOl'PnOPKllTY. — X'T.I. TmNQSREAL. 

[a right* to put his beasts originally into the other’s conri- 
mon ; but if they escape and stray thither of themseh es, 
the law winks at the trespass (s^).] In close connection 
with this^ and substantially of the same kind, is the riglit 
described in the books as common of shack — or the right 
of persons occupying lands lying together in the same 
common field, to turn out their cattle after harvest to feed 
promiscuously in that field (a). Indeed, this kind of com- 
mon, which in the beginning was but in the nature of a 
pasture because of vicinage,” and founded on the same 
reason (6), has now long since in many parts of the country 
insensibly changed its nature ; and become, by the force of 
custom, a right so fixed, that even 'though the owner of 
any particular parcel should assumi', merely on his own 
authority, to inclose his land in severalty, it would still 
continue subject to the antient rights of the intereom- 
moners(c). In a case like this (which is o( familrar 
occurrence in parts of the country wticre the land still 
lies in open field), the right would seem to be* properly 
classed under the h^ad of common appurtenant (rf). 

[Common in gross^ or at large, in such as is neither ap- 
pendant nor appurtenant to land, but is annexed to a man’s 
person, being ^granted to him and his heirs by deed; or it 
may be claimed by prescrijitive right, — as by a parson of 
a church, or the like corporation sole. This is a separate 
inheritance,] entirely distinct from any other landed pro- 
perty vested in the person to whoip the common right 
belongs. 

♦ Common of pasture, of whatever land, may, in respect 
of time, be either limited or unJimited;,that is, may either 
be confined to particular seasons of the year, or last alTthe 

(s) Co. liitt. 122 A. A9 to common |f|l) case, ubi snp. 

puf cootfa it vimugBt see Heath o, (c) Ibid. * 

BUiott, 4 Jting* K. C. 388; atid (i) Lord Coke says, is by 
Jones V 4 Eobin, 10 Q. B. 381. cu8t((|n altered into the nature of 

(o) Corbetts case,? lUp* 3 { ** common ap]f»endant or appurte^ 
man a, BUrdham, 1 Bam* a Aid* nant/* (Corbet’s case, ubi sup ) 
I'm. 
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yoar round (c). As to tlie numlwr of beaits to be turned 
011^ the right js in general subject to restriction; for all 
commons (except those in gross) must be cither claimed in 
respect of some number in particular, or at least in such 
manner as tends to limit the number, or for all cattle levant 
and couchant on the to the common is aj^pen- 

dant or appurtenant; that is, for so many as the land is 
capable of maintaining during the winter. And a claim 
subject ♦to no limitation of either kind, (except perhaps in 
the case where an express grant to that effect could be 
sho'svn ,) 'w ould be void (/ ). But ^^dth respect to a common 
in gross, it A\()uld seem that it jnay be either limited to 9. 
paiiicular* miinber, or be a])S()lu 1 ely unlimited; which is 
called a common without sfinty or sans nombre{g). 

2 , 3 . [Common of piscary is a liberty of fishing in ano- 
tlier jpan’s Avater— as common of tvrhqry is a liberty of 
digging turf ujion another man’s ground (/?).] And with 
rcspc(‘t to common of turbary, in jiarticular, it may be 
romark(*(l that, like common of pasture, it may be either 
by grant or ])roscrlijUon; and may be either appurtenant 
or in gross; but it isiusually claimed as appurtenant, and 
by j)rescri])tion; and as to a common of turbary of this 
kind, we may notice that it cannot be claimed as appur- 
tenant to land, but only to a house (/); and it autliorizes 
not the taking of liirf except foi» the puqiosc of using 

(e) 2 RK Corn. 346. But sec Co. Litt. by Harg. ubi 

(/) 1 Saurid.by W 1118,28 bin. f4); sup n, (3). Wc may observe here, 

Bennett V Reeve, W riles, 281 ; Ben- that the term mns nombre is sorne- 

jbontJ. Chester, 8 T, 3SMSt Cbees- limes applied to the yose of com- 

mr* t, Hardbatn, 1 Bftrn. 8c Aid. njon for catt|e tevant and (ouchant, 1 

711. As to the number of beasts Saund by Wins. 28 b, n. (4). But 

which may be turned en because this is not the sense in which it is 

of vicinagef see Corbet’s case, 7 used by Loid Coke. 

Roj). 5. . (A) Co. liitt. 122 ; Wilson v.Willes, 

(^) Co. Liu, 122a} Howf .Strode, 7 East, 121. See Peardon «. Under- 
2 Wils. 271- ; 3 Bl. C. 237, •289. It hill and others, 20 B.) 183. 

lias been denied that even a common (i) Tyringhem’s case, 4 Rep* 
in gross can be sans nombref 1 Saund. 37 a. 
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tlic same as fueFin tlie pniiiicular house to which the right 
is atxTioxocl (/)• * 

4. [Common of estovers or* cstoiwiers (from estoffetj 
to furnish), is a liberty of taking necessary wood for tlie 
UFO or furniture of a house or farm fijom off another’s 

I • 

estate;] and may be claimed, like common of pasture, 
either by grant or prescription. Estovers indeed may 
be taken (as formerly shown) by every tenant or lesboe 
from off the land demised to him, [without waiting for 
any leave, assignment, or a])pointment of the lessor, unless 
lie be restmined liy special covenant to the contrary (;w).] 
iiut tliis right i.) not to 'be confognded vvitli common of 
estovers, which (as already explained) is thc'lilicrty of 
taking such wood on the soil of a stranger. 

These several species of common, wjien originally esta- 
blished in our liwv, had all reference, no doubt, 4 k) tlic 
same object as common of pasture, viz. [the maintonanee 
and carrying on of husliandry; common of jilscj^ry Ixuiig 
given for the sustenance of the tenant’s family; common 
of tuihary for his fuel;] and estovers [for rc])airing his 
house, his instruments of tillage, anfl the necessary fences 
of his gi’ounds^ 

In addition to the above-mentioned rights^ of common, 
there is also common in the soil (n ) ; wliich consists of th(‘ 
right [of digging for cdals, minerals, stones, and the like ; J 
and this last species, and common of turbary, [bear a 
resemblance to common of pastttre in many respects, 
though in one point they go much fiu'ther : common of 
pasture being only a right of feeding on the herbage and 
vesture of the soil, which Tenews annually, while comrfTon 
of turbary, and of digging for coals, and the like, are a 
right of carrying away the very soil itself*] 

[By the* Statute of Merton (20 lien* III, o* 4 ), the lord 

(0 ValantitiC Noy, 145. («) Co. Litt. 41 b, 122 a $ and sec 

(m) Co, liht, 4t { vido sup. p. Cooke on the Law of Rights of 
2^)- Commons, pp. 8, $7 (2nd edit.). 
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[of a manor may inclose] against common of 'pasture (o), 
tlitfingli not in general against common of estovers or of 
turbary ( 7 ?) , [so much of the waste as he pleases, for tillage 
or wood ground, — j^rovided he leaves common sufficient for 
such as are entitled thereto(y)- This inelosuro, when jus- 
tifiable, is called in Jaw approving,’’ an aatient expre^^sion, 
signifjing the same as improving (r).”] And this right 
is^ considered as ajiplying equally to any owner of the 
w^sSte, 4;hough he may not fall within the description of 
lord of the manor (5). ^ 

lint th(' inclosure of common fields and waste lands, and 
the eousequont extinction of qommon rights therein, arc 
objects of so much importance to agricultural improve- 
ni(ujt, that they have not been left in modern times to 
depend on this antient statute; but have been extended 
\ei‘) generally, throughout entire manors and parishes in 
almost every jiart of the kingdom, by force of local acts 
of parliament, passed firojn time to time for the puq)ose. 
And in aid of this practice was passed the statute 41 
Geo. Ill, c. 109 (^), — consolidating a number of regula- 
tions, and making tjiom applicable to e\ery case of local 
inclosure, so far as the particular Act, under which the 
proceeding took place, contained no provision to the 
contraiy. 

It is not, howcA'cr, by force of local Acts, or of the 
regulations contained in 41 Geo. III. c. 109, thus con- 
nected with them, tliat an impro\cment of this description 

(0) An^ see 13 Edw. 1, c. 46 ; 29 Lake v, Plaxton, 10 Excfi 190 ^ 

Geo. 2, c. 30 j 31 Geo. 2, c. 41 , 10 (r) 2 Inst. 474. , 

G6C. 8, c, 42; see also 13 Oeo. 3, • {s) Glover v, Dane, 3 T. R. 445. 

c. 81, for regulation, by the com- {t) Ab to the construction of this 
moners, of the mode of enjoying statute, see Doe y. Spencer, 2 Exch. 
their comirffon rights. 092. It has been hitherto usually, 

( p) 2 Inst. 87 ; ftateson v* Green, described as The Gmeral Imhmre 
5 T. n. 410; 1 Saund, b| Wms. & Jet, but since the passing of the 
Tat. 853 b, n. (5); Ailett 0. Ellis, 7 more recent btatutes to be presently 
Rarn. & Cross. 309. mentioned, the description has be- 

(7) Arlett V. Elhs, ubi sup. , see come some^fhat ambiguous. 

Patrick V, Stubbs, 9 Mee. & W. 833 j 
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is no^ eflfected; bat under general provisions for facili- 
tating inclosure wliic};i have been lately introduced by the 
legislature, to enable parties to avoid the expense and 
delay of obtaining a local Act for the purj)Ose of each 
particular case. By the first Act containing provisions of 
this ♦description/ 6 & 7 Will. IV. c.* 115(«), it was 
enacted, that (with certain exceptions) such inclosure 
might take place In any open and common,lands, whether 
arable, meadow or pasture, without the sanction of an act 
• of parliament, and under the conduct of commissioners 
appointed by the majority of the persons interested, — 
jjrovided?" the consent of tjyo-thirds in number and value 
of such persons were obtained for th6 pui’pose 5 and, with 
the consent of seven-eighths , might take place without 
the intervention of commissioners (i). But the statute was 
restricted in several directions: and, ^n particular, did 
not extend to the inclosurc of any waste whether the soil 
thereof was or was not vested in the lord of any manor; 
nor to places within ten miles of London, or wiftiin cer- 
tain distances of other large towns comprising a certain 
amount of population. And as owing to the limits within 
which it was thus resti*ained, and to other causes, this Act 
was foimd inadequate to the public exigencies, it was 
succeeded not long afterwards by the 8 & 9 Viet. c. 118(c) ; 
by which — after reciting that it is exj)edieiit to facilitate 
the inclosure and improvement of commons and other 
lands, subject to rights of property which obstruct cul- 
tivation and the productive employment of labour ; and 
tt facilitate such exchanges of lands (rf), and such divi- 

(a) This statute is known as ♦♦’Hie c. 99 ; 12 & 13 Vict.c. $3 ; 14 Sr 1^ 
Common Fields Inclosurc Act>^^ and Viet. c. 53; 15 & 16 Vict.c. 79; 
sometimes as ** tord Worsley's 17 & 18 Viet c. 97 ; 20 21 Viet. 
Act/’ (Cooke ♦« Inclosures, p, 76.) c. 31 ; 22 & 23 Viet c. 43. 

(b) 6 8c 7 Will. ^ a 115, 40. (4) A8j|o exok&iiget and partitions 

(a) This Act (kucvi^O a« the ^ In* of lands under the provisions of the 

elosute Coiitn^sslph hfsa Inclosure Acts, see 8 fir 9 Viet. 

AKiendM ijf 9 A to id. 7&i €. 118, s. 147 ; 9 & 10 Viet c. 70, 

in !>■ IH'» ’ll ■*> i4'V«Af ' « o. ii 10 00 is i/i. . 
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sions of lands intermixed or divided into inconvenient 
^ parcels, as may be beneficial to the respective owners ; 
and to provide remedies for the defective or incomplete 
execution, and for the non-execution, of powers created 
by general and local Acts of inclosurc, and to authorize 
the revival of such powers in certain cases” — an exten- 
sive and elaborate system of regulations is accordingly 
laid down in reference to these several purposes. We can 
attemf^t no more, however, in this place, than to give $ 
summary statement of its general princi]>le ; which is to 
establish a board of commissioners, under the (denomina- 
tion of The luch^ure Confmissioners for England afid 
Wales (<?),^ who are empowered — on the application of 
one-third in value of the persons interested in any lands 
subject to be inf;losed (/), and jwovided the consent of 


12 & 13 Viet. c. 83, s. 7; 17 & 18 
Viet. c. 97, ss. 2, 3; and 20 Sr 21 
Viet. c. Jjl, ss. ‘t— 11. It is to be 
observe d that both an exehange and 
a partition may now, under these 
Aets, take place on the a|iplication 
of parties interested, even in cases 
where no procet'dings for an inclosure 
are pending, or where the lands are 
not subject to be inclosed. On the 
construction of the provisions of 
these Acts relative to exchavgesj see 
Minet v. Leman, 24 L. J. R., Ch. 
545 . 

fe) The Inclosure” Commis- 
sioners, ,the “ Copyhold” Commis- 
sioners and the “ Tithe” Commis- 
sioners, are now consolidated, and 
form a single board. Vide sup. p. 
650, n.(0» 

(/) As *to the persons deemed 
“ interested'* within the meaning of 
8 & 9 Viet, c. 118, see s* fS of that 
Act. As to the description of lands 
subject to be inclosed it is given in 
the Ihh section as follows ;—** All 


lands subject to any right of com- 
mon whatever, and whether such 
rights may be exercised at all times, 
or oiily* at limited times and sea- 
sons; or subject to any suspensions 
or restrictions in respect of the time 
of enjoyment; all gated and stinted 
pastures in wflich the properly of 
the soil either is or is not in the 
owners of the cattle or other gates 
or stjnts; all land held, occupied or 
used in common, either at all time's 
or during any time or season, or pe- 
riodically, and either for all purposes 
or for any limited purpose, ant] 
whether the separate parcels df the 
several owners of thtf soil shall or 
^lall not he known by metes or 
bounds, or be otherwise distinguish- 
able ; all land in which the property 
or right to the vesture or herbage, 
or any part thereof, during the whole 
or any part of the year, or to the 
Wood or underwood growing thereon, 
ik separated from the property of the 
soil ; and all tot meadows and other 
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two-tWrda in value of the persons interested, and of the 
lord of the manor (in dkse the lands be waste of a manor), 
be ultimately obtained, — to inquire into the cascjj and to 
report for the information of parliament in reference to 
the expediency of making such inclosure. ,,And if parlia- 
ment think fit, on considering such report, to pass an Act 
to the effect that such inclosure be proceeded with (^), 
the allotment and inclosure of the lands tS/ke place ac- 
ifjordingly, — the proceedings being conducted by the aid 
of a valuer appointed for the purpose, and under the 
siiperinte^denoe of the inclosure commissioners (A). 

* The 8 & 9 Vicii c. 118,' further declares, that^ imme- 
diately after such allotment and inclosure of the ialids shall 
have been made, or from such other time as shall be fixed 
after proper notice, the common, or other rights, whieli it 
is the object of the' inclosurc to commute, shall be extin- 
guished; and it djjects that copies of the award (which is 
under tlie seal of the molosurc commissioners) sliall be 
deposited with the clerk of the peace for the county, and 
also with the churchAvardens of the parish, so that recourse 
thereto may be freely had by any penW interested in the 
premises (i). * 

II. A second species of incorporeal hereditaments is 

lands, the occupation or enjoyment c. 97, s. 3, the word “land’^ in the 

of the separate lots or parcels of Inclosure Acts shall extend to incor- 

^hich is subject to interchange poreal as well as corporeal heredHa- 
aroohg the respective owners in any ments, and any undivided share 
known cours§ of rotation or other- thereof. 

wise. Moreover, by 11 & 12 Viet (g) For the form of such an Act, 

’ cv 99, 8. 1, a party interested in any whether upon the general annml re- 
land not otherwise subject U) a pro- port of the commissioners or upon 
posed inclosure, may nevertheless a speM report, see 25 26 Viet, 
submit it, upon terms, to the opera- ^ cc. 47, 94. 
tion of suoH incloswro % which shall {h) 8 9 Viet c. 118, ss. 32, 33 ; 

be extended ^ it accordingly^ If the 15 & 16 Viet. e. 79, U 

bommi^simp^ course ' (f) 8 & 9 Vret c. 118, s. 146. 

by 'IT 8fc 1^8 Viet, 
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that of way^^ [or the right of going over another man’s 
ground.] Wc speak not here of hi^toays^ which are com- 
mon to the public^ and which consequently belong to the 
division of public and not of private rights (/*); but of 
[private ways,, in which a particular man may have an 
interest and a right, jfchough another be owner of the* spil.] 
These may bo grounded on actual grant; as when the 
owner of the land, by deed (Z), bestows on another the 
liberty of passing over his ground to go to church, tq, 
market, or the like : or they may be by prescription (m) ; 
as if all the owners and occupiers of such a farm have 
long used to cross such a ground for such a particular pur- 
pose : or by custom ; as if a similar practice has obtained 
with respect to all the inhabitants of a certain hamlet (w); 
[for this antient usage supposes an original grant] 
whereby a right of way was originally ^jrcated. And u})on 
whichever of these titles the right may stand, it is capable, 
like that of common, of being cither appurtenant to some 
particular house or land, or in gross^^ and annexed to the 
person of the grantee. A right of way may also arise by 
necessity. Thus [H>a man grants me a piece of ground in 
the middle of his field, he at the same^ime tacitly and 
impliedly gives me a way to come at it((?);] for that is 
necessary to its enjoyment; [and I may cross his land for 
that purpose, without trespass (p).] In like manner a 

Morris v. Edgington, 3 Taunt. 24 ; 
Bullard v. Harrison, 4 Mau, & Sel. 
892; HinchliflTe u. Lord Kij|^noul, 

S Bing. N, C, 24, ^5 ; Allan v. 
/jioinme, 11 A. 8c E. 7d9 ; Henning 
V. Burnet, 8 Exch. 187. 

{p) Blackstone (vol. ii. p. 86) says 
that the Law of the Twelve 
** Tables at Rome, where a man bad 
** the right of way over another’s 
** land and the road was out of repair, 
be who had the fight’ of way might 
go dver auy tlie Und be 


(k) As to highways, vide bk. vi. 
pt. 111. 

{1) deed, it would be a 

mere revocable permission. (See 
Wwod a. Leadbitter, 13 Mee. & W, 
888 .) 

(w) As to title by pitscription, 
vide post, 692. 

(») 2 Bl Com. 

(c) See, I Saund. by \^tis. S2|S, n. 
(0 ) ; Clark v. Cogge, Crw Jac. 170; 
Dutton n. TayljBT, 2 Lutw, 1487 ; 
Howton 0 . Erearson, 8 T. 11. 60; 
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tenant at will shall,, after the determination of his interest 
by the lessor, have free entiy, egress and regress into the 
land, in order to cut and carry ajvay the emblements ; for 
when the law gives a right, it gives every thing necessary 
to its exercise ( p). 

c < 

A • 

III. Watercourses are also a species of incorporeal here- 
ditament, A watercourse may be defined, ^ generally^ as 
.the right which a man may have to the benefit *of the 
“flow of a river or stream ; but such right most commonly 
refers to a stream passing through his own land (y), and 
the banks of which belong either to himself on both sides, 
or to himself on one side and to his neighbour on the 
other ; in which latter case, — junlcss the stream be navig- 
able, for then the bed of it, so far at least as the tide of 
the sea flows, presymably belongs to the crowm (r), — the 
proprietor of each bank is considered as prima facie the 
proprietor also of half the land covered by the stream ; that 
iBi usgue fdum aquae In either case, however, we are 
to remark, that the right in question is distinguishable 
from that of merely using the water upon the soil, 
which is incide^'t as of course to the property in the soil 
itself. It consists in having the course of the stream 
kept free from any interruption or disturbance to the 
prejudice of the proprietor, by the acts of persons from 
without and in parts not within his own territory,— 
whether consisting in a diversion of tlie water, or its 
obstruction, or pollution by offensive commixture. This 
rigfft prima facie belongs to every occupier of land 

pleased, wbich was the established emblements, vide sup. pp. 264, 294. 
rule in public es well as private (q) See Wright v* Williams, 1 
ways, Aud the law of England Tyr. & GtiEUi. 398 j Wo6d v, Waud, 
in both dase# seems to correspond 3 Exeb. 74?. 

with the Roman.” , But see (r) WMaittS v» Wilcox, 8 Ad. & 

< 0 . Whitobe^ Dodg. 746, owd El. 333. . 

KiW id Ooi^idgo’s uM (r) Hale de Jure Ufaris, part i. c. 

^ ’ . . ' \ I ; Wright s. Howard, Uim. & Stu. 

(p) Co. Eitt 36 kf 36 At to 190; 2 Kol. Ab. 170. 
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over wliicli water passes (^); for thougli rtmniiig water, 
air and light are all publid juris^ yet to a certain extent 
tfiey are subject (as before shown) to appi'Oj>riatioh by 
force of an actual occujfeincy {u) ; and he who is in })Os- 
session of any soil, is primi fade in possession also of the 
free course of the streams which flow oyer its surface (a*). 
But the riglit may be divested by express agreement 
between the parties interested; or by long usage, which 
is evidence of some antient agreement of that description. 
And tl)crefore my general claim to have the water of sucl^’ 
a stream flowing freely and without disturbance over my 
land, may be successfully opposed by my neighbour, if he 
can prove that, by acme granf of mine or of my ancestofs, 
he is autliorized to keep up a mill or the like, and thereby 
to cause an obstruction of the stream-^ or if he can esta- 
blish a title by. long usage to do so. He has then a 
watercourse for such special pur]:)Ose, by grant or by pre- 
scription (y) ; to which the general right, that I might 
otherwise have had by occupancy, has become subor- 
dinate (xr). 

IV. Of a nature very similar to w^atercourses are 
lights (a) ; a term used to express a maa’s right to have 

(0 Shury Piggott, 3 Bulst. 340. cient authority for the positions in 
See Krnbrey V. Owen, 6 Exch, 360. the^text on this somewhat obscure 
(tt) Canham e. Fislc, 2 Tyrw. 156 j subject will (it is conceived) be 
vide sup. p, 160. found. See also Sampson v. Hoddi- 

(*t) It is to be observed, that the nott, 1 C. B. (N. S.) 690. 
doctrines laid down in the text as (o) As to these, see Aldred’s casei 
to Watercourses apply only to surface 9 Rep. 58 b ; C'ross v. Lewis, 2ikBarn. 

streams or rivers. As to wells, or & Cress. 686 ; Moore v. llawson, 3 
swings beneath the ground, see 'Barn. & Cress. 332 ; Gavritv. Sharp, 
Wood V. Wadd, 3 Eiteh. 748 ; Race 3 Ad, & El. 325; Hutchinson i>. 

v. Ward, 4 BIL 8f BL 702? Chase- Copcstake, 8 C. B. (N. S.) 102. See 

more V. Richards, 2 168. also as to the custom of London 

(y) Asto the title'tiyjwes^ption, with rfe^pect to lights, Shadwell e. 

vide post, p, 692. f * Hutchinson, 2 Barn. & Adol. 97 ; 

(*) See Mason v, Hill, S Bam. U Wynstauly v. Lee, 2 Bwanst 333 ? 

Adot. 304? 3’ Bum k AdoL 1, and Company ik 3 Q. B. 

the .cases there cited, where suflft- 109. , 
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the access.of the sun’s rays to his windows, free from any 
obstruction by the occupier of the adjoining land. The 
element of light, like that of water, is capable to a oertaiSi 
extent of appropriation by mere occupancy— for a man on 
liis own land has a right to all the light which will come to 
him; and may erect a house (even at the boundary Hue of 
his property, and so as to overlook his neighbour) with as 
many windows as he pleases (b\ And by force of a grant, 
or prescription, he may become entitled to maintain these 
windows in freedom from all obstruction (c). But bn the 
other hand, in the absence of any grant, and before the 
period has elapsed which suffices for the establishment of 
a prescriptive claim, it is competent to the owner of the 
adjoining land to construct a wall or house on it/ so near 
to the former one, as to intercept the light, which it would 
othenvise have received (d) ; for his right edifices 

on any part of his o«rvn soil, is as clear as that of the first 
builder, 

V. Franclitses are a fifth species. [Franchise and liberty 
are used as synonymous terms ; and their definition is a 
royal privilege, or branch of the crown’s prerogative, 
subsisting in the .hands of the subject (e). Being therefore 
derived from the crown, they must arise from royal grant ; 
or in some cases may be held by prescription, which, as 
has been frequently said, presupposes a grant (/). The 
kinds of them are various and ahnost infinite ; we will here 
mention some of the principal, premising only that they 
may be vested in either natural persons or bodies poUtic ; 
in one man, or in many; but the same identical franchise 

(6) Per Bayley aiod Holroyd, Js., the length of tiipe wMeh sufflees for 
Cross V, Lewis, 2 Barn. & Cress. 689, its establishment, vide post, p. 692, 
691} per tiuledale, J., Moore (d) Blanchard e. Bridge«^,ubl sup. 

Kav;son, 8 Batn.*& Cress. 840. Per LHtledale, /., Moore v. iUwson, 

(e?) Blanchard Bridges, 4 Ad. ubi ewp. ^ 

IpSj S^ansborough e.€oirea«« (e) jFinch, 1^4. , 
try,,9 ^(/y;Co. Litt, U4a., 
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[that has before been granted to one, cannot bc» bestowed 
on another, for that would prejudice a former grant (^). 

To be a county palatine is a feanchise vested in a number 
of persons (A). It is likewise a franchise for a number of 
persons to be incorporated, and subsist as a body politic, 
with a power to maintain perj^etual succession, and do 
other corporate acts ;> and each individual member of such 
corporation is also said to have a franchise or freedom,] 
So’ there maybe A franchise [to have a bailiwick or liberty 
exempt from the sheriff of the county, wherein the grantee. * 
only and his officers are to execute* all process (i) :] and 
other franchises there are which are frequently annexed to 
manors (A) ; as tor a man to*' hold a court 1^ for the | 
administf-alion of criminal justice, in certain cases, among 
the tenants and residents of his manor (/). So there may 
be a franchise [\o have waifs, wrecks, estrays, treasure- 
trove, royal fish, and forfeitures (m);] the nature of which 
vdW more particularly appear when we come to speak of 
the crown’s prerogative (n) ; to have a fair, market, feny, 
or the like,— with thje right of taking toll there (o): or [to 
liave forest, chase, park, toitcr, or fishery.] Among 
• these there are maif^ which belong, in point of arrange- 
ment, to other parts of the present treatise ; but to othei’S 
more particular notice is due in this place. 

1. And, first, as to fairs, markets, and ferries. A man 
’ may have a right to hold a fair br market, or to keep a 

(^) 2 Roll. Ab, 191 ; Keilw. 196, (/) As to a court Icet, vide post, 

As to the forfeiture of franchise, bk. vi. c, jfiv, 
vide post, p, 691. (w) Blacksione (vol. ii. p. 37; 

(A) As to counties palatinOi vide adds ‘^deodands to t^hese instances 
supi p. 133. pf franchises j but by 9 & 10 Viet. c. 

(f) See 13 & 14 Viet. c. 105, for 62, dcodands are abolibhed. See as 

facilitating the union of liberties to their nature, post, bk. iv. pt. i. 

with the counties in which they are c, va. 
situate; and 21 Vict.cj22,abotoing («) Vide post, bkjiiv. pt4 1. c. vi* 
certain franchise prisons, I (o) As to the tolls of fairs or mar- 

(k) As to manors, vide etip. ip. kets belonging to the crown, see 15 
219. ^i6Vict,c»62,«.»0.. 
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Iwat for tlie ferrying of passengers ; and this either hy 
royal grant or by prescription (p). But (unless under an 
act of parliament) no other title than these will suflSce; 
for no feir, market or ferry can ‘be lawfully set up with- 
out licence from the crown (q). On the other hand, a 
man may, imder, such titles, lawfully claim to be lord 
of a fair or market, though he be not the owner of the 
soil on which it is held(r): or to be the proprietor of a 
ferry, though he be hot the owner either of Ihe water ovCr 
•;which it is exercised (s), or of the soil on either side of 
the river {t) ; but he ihust possess over the soil such rights, 
at least, as will authorize him to embark and disembark his 
pfiissei^ers thereon («). Th'e right to»take toll, also, from 
the customers, is usually — though in the case of a fair 
or market not necessarily (a;)-^a part of the privilege ; and 
the tolls of a fair or market are due cither in respect of 
goods sold there (that is, from the seller, not the buyer), or 
for stallage or pickage, or the like, in respect of stalls or 
poles fixed in the soil (y). But the right of the crown to 
authorize the collection of tolls is viewed by the law with 
a salutary jealousy ; so that no burthen of that kind can 
be imposed on the public, unless it have (in the language 

( p) 2 Inst 220; Trotter v. Harris, Dig. Piscary, B, ; Hale, de Jure 
2 Y, & J. 28d. Fairs and markets rh, part 1. c. 2. 
are, however, often regulated by act (r) Bac# Ab. Fairs, &c, D. n. (a) ; 
of parliament; and see 10 & 11 Viet. Mayor of Northampton v. Ward, 2 

c. H(called * ‘The Markets and Fairs Stra. 12S8; 1 Wils. 107; but see 

Clauses Act, 161*7''), consolidating per Littlcdale, J., R. v. Starkey, 7 
into one statute certain provisions ‘ Ad. St K. 106. 
usually inserted in such acts of regu* («) Com. Dig, in tit. Piscary, B. 

lation. As t<\ days on which fairs (t) Peter e, Kendal, 6 B. & C. 

and markets are not to be held, see 703. 

27 Hen. 6, c. 3. ; 13 A: 14 Viet c. 23. (*i) Ibid, 

As to Greenwich .market, see 12 & M Heddy e. Wheelhouse, fcro. 

ih Viet e. 2B. As to « metropo* Rliz. 358, 3^ ; Lord Egremont v. 

litan market im lieu of Smithileld, 3aul, 6 Ad. St El. 924; R.a. Starkey, 

14 & 15 Vi^ c. 61. > Ad. p. m 

2 lust 2!^) B. 3 (y) 2 Ih$t 219. 

Wil!es,JI^ (nv)i CWnv 
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of the books) ^ reasonable commencement {z ) ; tha.t is» 
un\pss it be founded on an adequate consideration as -W 
tween the public and the gyantee : which consideration, in 
the case of a fair or market, is the duty incumbent on the 
grantee to provide ground for the puipose, and to regulate 
tlie proceedings ;*in that of a fcny, to keep up a boaf for 
the passage over a stream not otherwise fordable (a). And 
it is. also essential that the burthen be reasonable in its 
amount (J) ; for where the tolls granted arc outrageous, the 
franchise is illegal and void (c). It is however to be re- 
marked, that, when any of the privileges in question can 
be shoAvn to exist, the party eiititled to it has a right ofr 
action, not, #nly against those who refuse or evade pay- 
ment of toll where it is due, but against those also who 
disturb his franchise by setting up a new fair, market or 
ferry, so near to his as to diminish his ^iustom (d ) ; while 
on the other hand he is himself liable to be criminally in- 
dicted, if by his Avilful act, or even by his neglect of duty, 
the subjects of the . realm are obstructed in its lawful 
use (e), 

^ 2. As to the franchises of forest, chase, park, Avarren, 

and fishery, ^ 

A forest (in the legal sense) is the right of keeping, for 
the purpose of venary and hunting, the wild beasts and 
fowls of forest, chase, park, and Avaftnn, (which mearis in 
effect all animals pursued in field sports,) in a certain ter- 
ritor}^ or precinct of AA^oody ’ ground or pasture set apart for 
the purj^ose ; with laws and officers of its own, established 


(*) 4 Bl. Com. 37; Mayor of Not- 
tingham v, Lambert, Willes, 116. 

(a) Heddy v. Wheelhouse, ubi 
sup. • ^ ; 

(?>) Ibid. ; 2 Inst. 219t 

(c) Stat, 1 WeStm. c. 31 j I Inst. 
219 ; Cro. Eliz. ubi sup. ; 2 Bl Con^ 
87 ; Willes, ubi sup, 

(d) 2 Roll. Ab, 140; Com. Dig, 
VOL. I. 


Acrion on the Case for a Nuisance, 
(A); Blisset v. Hart, Willes, 503; 
De Rutzen v. Lloyd/ 5 Ad. & E. 
456 ; Bridgland e. Shapter, 5 Mae. 
& W. 376 ; Pirn v. CureHl, 6 Mee. & 
W. 234. 

(e) Willes, 512, (n.); Payne v. 
Partridge, I Bbow. 231* 


X X 
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for protection of the game(/). It is a principle of pur 
law, that will be noticed more fully in its proper place, that 
in general no man can make title to animals /era natura — 
wliich, while they remain wild, are accounted nullim in 
bonis, or (what amounts to the same thing) as the common 
piypferty of maifkind. From this it rcsiflts, that, though 
a man may take or kill on his own lands any particular 
animals that may happen to l>e found there (^),— subject 
to the restrictions imposed by the Game Acts, of which 
we shall speak hereafW(A), and so tliat he invade not any 
exclusive franchise of sporting, which another person may 
‘possess over the same territory) (i), — yet he is not at 
liberty to confine beasts of venary in a mid state witliin a 
particular precinct, for the. mere purpose of diversion (even 
though on his o^vn soil); for this is in some sense to aj)- 
propriate what belongs equally to others, and is in the 
nature of an unlawful monopoly (A). Such at least was 
the principle of the antient law, which appears in this 

(/) Co. Litt. 233 a; SUanwood, the Saxons, viz., that in general 

Forest Laws, 41, 52, edit, 1665. every man has a right to hunt, 6rc. 

(^) Case of Monopolies, 11 Rep. on his own grounds (see Wilk, Leg. 

87 b, Blackston<\ (vol. ii. p. 415) Angl. Sax. LL. Can. c. 77)— right, 

supposed that the Norman race of however, that is modified as men- 
kirigs introduced the doctrine, that tioned in the text. See Chit. Game 
the right of pursuing and taking Laws, 3; 11 Rep. 87 b; Ld. Raym. 

beasts of yenary belongs in every 251 ; Salk. 555. 

case to the sovereign only, or those (k) Vide post, bk. ii, pt. ii. c. ii, 

by him authorized; and he con- (i) Lord Hacre ». Tebb, 2 Bl, 

sidered this as a still existing Rep. 1151. 

doQ^rine of our law, and held that None can make a park, clmsc, 

(however common the contrary sup- or warren without th« king’s licence ; 

^^vposition might be) no private person for that % quodammodOf to sppro- 

was entitled at common law to kill priate those creatures which 9 XGfera 

game, unless he could show a right mtura^ and nuUins in bonUt and to 

of ireewarren. But Blackstone’s restrain theth of their natural Ii- 

views on thitF subject have been with berty ; Case of Monopolies, 1 1 Rep. 

reason controvertejd ; and true 87 b*; Qthd see ibid. 86 a; 2 Rol. 

rule seems always to Imve been that Ab. 88^.812; , Inst 199; Com. 
is stated by the teew ^ BHg.Chaie, (0)* 
himself, 'as ' sllovred atnohg ' 
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particular to rjpraain unaltered ; though by a distinction 

introduced in comparatively modern times, some kinds of 

animals ferce naturcB, sucb as deer, rabbits, and tlie like, 

may be lawfully kept by any pergon in mi inclosed place, 

if preserved as property^ and not merely for the purpose of 

the chase (/). But thg practice of keej)ing up animals.iii 

a wild state for mere diversion, thougli forbidden to the 

subject, has been at all times permissible, as a matter of 

prerogative, to the sovereign* For we find, that even 

among the Saxons there were woody and desert tracts 

called the forests, which, [having never been disposed of 

in the first distribution of lands, were held therefore W 
•-1 

belong to»the crown;] and that [these were filled with 
great plenty of game, which our royal sportsmen reserved 
for their own diversion, on pain of a pecuniary forfeiture 
for such as interfered with their sovci-eign. But every 
freeholder had the full liberty of sporting iqion his own 
territories, provided he abstained from the king’s forests, 
as is fully explained in the laws of tCanute (?«); which 
indeed was the antient law of the Scandinavian conti- 
,nent(7?-), from whencf)**Canute probably derived it (n).] 
Afterwards, upon the Conquest, the Norman race of sove- 
reigns exceeded even their predecessors in the eager en- 
joyment of this branch of the prerogative ; for not only 
did they extend the limits of tlie aiitient forests, by 
encroachment on the lands of their subjects, and lay out 
new, ones at their pleasure, wthout regard to the rights 
of private property (jo); but they established a particijar 

system oi forest Under colour of which ^the most 

* • 

(0 See Davies V. Powell, Willes, missum.** — Stiernhook, de Jure 
48 ; Morgan v. Abergavenny, 8 C. B* Sueon. 1. 2, c. 8* 

768. • (o) 2 Bl, Com.415. 

(m) 'VVilk. Leg. Anfel. LL. {p) Manw, 319; 4 Inst 300, 801. 

Can. c. 77. ^ {q) I Reeves’s Hist, Eng. Law, 

(n) ** Cuiqueinproprio/ukihquam- 206, 
lil/et feram qmqm in9d(^ i^nari pir- 

XX 2 
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[horrid tyrannies and oppressions] were exercised (r) : so 
thaf-our ancestors at length became [as zealous for its 
reformation^ as for the relaxation of the feudal rigours and 
other exactions introduced by the Norman family;] and 
struggled for the Charta de Foresta^ as strenuously as for 
th€^ (rreat Charter itself (5). By thif? forest charter, con- 
firmed in parliament in the ninth year of Henry the 
third (t), many forests unlawfully made (or* at least many 
.precincts added by unlawful encroachment to the*nntient 
ones) were disafforested, so as to remit to the former owners 
their rights (w), — though in the case of such precincts, 
d&fled thenceforward purlims, the crown still continued to 
exercisQ some of its privileges (a:), — while in '='the forests 
that remained entire many abuses were refonned or 
mitigated. And owing to the variety of statutes after- 
wards made for amelioration of the forest laws, and abo\^e 
all to the entire disuse of them for centuries past by our 
sovereigns (2/), this branch of the prerogative has long 
ceased to be a grievance to the subject (z). Some of the 


(r) “The penalty for killing a 
“ stag or boar was bss of eyes— for 
“ William loved the great garae,^’ 
says the Saxon Chronicles, “ as if he 
“ had been their father." — Hj^llam’s 
Mid. Ages, vol. ii. p. 426, 7th edit. 

(j) 2 Bl.Coin. 416. 

(t) Its clauses had been previously 
incorporated in the Great Charter of 
Job#;, granted at Runnymede. Hal- 
lam's Mid. Ages, vol. iii. p. 222, 

7lh edit. • 

(k) Reeves's Hist, of Eng. Law, 

vol* i. p. This charter is 

considered by Lord Coke as only 
a declaratory law ; and he holds that 
the king epujd never make forests 
in'tbe bis subjects,* 

tent (4 Ihst. SOO.j ^ 


Chase, f. Purlieu is variously de- 
rived from pur Ueu (exempt place), 
4 Inst, ubi sup. ; ov pour allee, peram- 
bulation, Com. Dig. Chase, (I. I.) 

(y) An attempt to revive them 
was made by Charles the first, and 
courts were held by the chief justice 
in eyre, for recovery of the king's fo- 
restal rights (Hallam’s Const. Hist, 
vol. ii. p. 38) ; but by 16 Car. I, c. 16, 
the extent of the royal fprests is now 
fixed according to their boundaries 
in the twentieth year of James the 
first ; ahid no place is to be hereafter 
accounted forest, where •forest courts 
wore not held within sixty years be- 
fore the first year of the reign of 
'Ch^les'the;, first 
(») ^ Bi. Cw. 416. 
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royal forests however still exist (a) ; and with some few 
exceptions, such as the New Forest in Hampshire, founded 
by the Conquerdr, that of Windsor Henry the eighth, 
and that of Richmond by Charles the first (i), are of such 
remote antiquity, that no trace is said to remain in history 
of their first creation (c). * * 

Though a forest is in general a‘ royal possession, we are 
i\crerthelcss to observe that it is capable of being vested 
in a subject (c?) ; for if the sovereign grant a forest to a 
private person, with words expressly autliorizing the admi- ' 
nistration of forest law there, the grantee will have that 
franchise to its full extent, wdtji all the appropriate coigns 
and officer (<?). It is also to be remarked, that a forest is 
a right which the owner thereof (whether Sovereign or 
subject) may have eitJier in his own lands or the lands of 
another (/) ; an(f in this respect it dj^ers from a right of 
common, and the other incorporeal hereditaments above 
described ; for these, as they issue out of the soU, cannot 
exist in the same man who is general owner of the soil 
itself^ (the latter title superseding all inferior claims like 

(a) See 12 & 13 Viet. c. 81, autho- forest of Haingult; 24 & 25 Viet c. 
rizing a commission to inquire into 40, as to the forest of Dean and the 
rights or claims over the New Forest mines and quarries therein, 
and Waltham Forest ; 14 & 15 Viet. (5) As Richmond Park, see 
c. 43, for disafforesting the forest of HalTam’s Const. Hist, vol. ii. p. 14, n. 
Hainault; 14 & 15 Viet c. 76, 16 & 3rd edit. 

17 Viet c. 19, and 17 & 18 Viet c. (c) See 4 Inst 319, where it is 
49, as to her Majesty’s rights in the said that the forests in England are 
New Forest; 16 & 17 Viet c. 36, in number sixty- nine ; see al^ as to 
and 19 & 20 Viet. c. 32, as to dis- the antiquity of the forests, 4 Inst, 
afferesting the forest of Whichwood ; ^93, 294. 

16 & 17 Viet c* 42, as to disafforest- (d) Co. Litt. 233 a. 
ing the forest of Whittlewood ; 18 & (e) Case of Leicester Forest, Cro. 

19 Viet g, 46, as to disafforesting Jac. 135; see Coleridge’s Black- 
the forest of Woolfher; 19 fi; 20 stone, vol. ii. p. 88,«i. (19), 

Viet c. 13, for managemeSt of lands ( / ) 4* Inst 301, 318 ; Lord Dacre 
of her Majesty within the, kte forest v. Tebb, 2 Bl. Rep, 1131 ; Sutton v, 

of Delamere; 21 & ^ Viet. c. 37, Moody, Ld. Rayra. 2SU 
as to commonable lands within the 
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those,) aiid are consequently rights Avhicli a man can claim 
to o^ccrciso only in alieno solo{g)\ but a forest, and indeed 
all franchises iu genera], arc inheritances 'collateral to the 
ownership of the land(/t), and may be claimed by a man 
cither in propria solo or in alimaii). The owner of a 
forest" is uIm) considered (notufthstamling ihc g(‘neral rule 
tliat title cannot be made to things /em natwa^) as having 
a qualified ]iropcj’ty in the wild animals of chase and venary 
there foimd, so long as they continue therein; and no other 
])ersou can lawfully take them within those pre(*incts, or 
chase them from thence and take them in other gi‘ound(j). 
l\ut il‘ a wild anhnal strays/rom tlie forest, it ceases to be 
the jiroporty of the owner of the franchise, and belong 
to the first taker (A). 

A ckase is a franchise granted by the crown to a subject, 
empowering the latj:or to keej) for his dhersion, wdthin a 
ceitaia pivciiict so called, the wild animals of chase, whieli 
iu a legjil sens(^ are the same with thos(‘ to which the right 
of forest extends (/); ]}ut the frauehiKse does not authorize 
the estaldishmeiit of forest law within such ])recinct(w). 

A park properly siguilies an incl «rc, and is po})ular]y 
np])lied to any {jround which a g(MUleman chooses to sur- 
round with a wall or paling, and to stock with a herd of 
deer; but in the teelnneal sense in which wt‘ now use the 
term, a park is nearly equivakuit to a chase, being in eflect 
no other than a chase inclose(I(v), 

A free^warrenip) is a similar fj’ancliise, granted by the 


(ir)*Sce Lloyd Earl Powis, 4 
El. & B1 485.* 

(/*) 4 Inst. 318 
(0 2 Bl. Com, 38. 

( j) Sutton V. Moody, Ld. Raym. 
251,2 Bl. Com. 394, 395, 419. 

{k) 12Ueu 8, f. 10, cited 2 Chris. 
tiiaCfe HUck, 419, n . ) and see K.eilw» 
80; B-tttion tj. Moody* uM sop, 
Ht/Co. Utt 235 a. 


(m) Manw* 52; see also 2 Bl. 
Com. i 15, where a chase or a park 
is described as ** a smaller forest in 
**the hands of a subject, but not 
** governed by the forest laws/’ 

(n) Matiw. 52; 2 BL Coin. 38. 

(o) Se^ Bro. Ab. tit Warren ; 
Dyer* 30 b } Co. Litt. 2 a, 114b; 
Keilw* 148, n. ; Bowlston w. Hardy, 



CH\r. XXin.— OF IXCOftPOBKAL nEnFT)lTA:^IKNTS. 679 


croAvn to a subject, [for preservation or custody, as the 
vwd signifiosj of boasts and fowls of warren f\ which, 
according to Lord Coke, are ^Miaro, coney, roe,” partridge, 
quail, rail, &c*,” ^^plicasaiit, woodcock, &c.,’’ ^^niallard, 
heron, To tld.i, as well as to chase and park, 

apply generally the,princij)les which Have been before 
noticed in resi)eet«)of a forest; with this exception, liow- 
cver, as to a yrark, tliat it is incapable of being claimed in 
alieno iolo^ and can exist only in land belonging to the 
owner of tlie franeluso himself ( 5 '). 

[A free-fishry{r)^ or exclusive right of fishing in a 
])ublic river, is also jj royal franchise (s).] As tlio l)cd 4 #r 
soil(<), s(f the right of fisliing presumably belongs, in private 
rivers (viz. tliose not navigable), to the owners of tlio land 
on either side, aqd to tliem only(//). In those whicli are 
public — that is, navigable(x), — the b(id (so far at least as 

Cro. Eliz. 518 ; Wadhur&i v Damme, iolo } and accounts for it by tbe fact, 

C’ro. Jiic? 15 ; Case of I^U'c^tcr that antiently keen sportsmen, or* 

Forest ihi<l, 155 ; 1 Sound. 81, u. (3); selling ffieir lands, often reserved to 
Attorney -General v. Parsons 2 themselves and their heirs tbe free- 
Tyrw. 2*23 ; Vere v. Lori^*©nwdor, warren that they had in them. 

11 East, 508; Merest v. Harvey, 5 (r) See Hale, de Jure Maris, part 

Taunt. 412; Ford Daerc v. Tebb, 2 i. c. 4 ; Lord^Fitzwalter’s case, 1 

Bl. Rep. 1151 ; Patrick V. Greenw.iy, Mod. 105; lUferren r. Matthews, 1 
1 Saund. 310 b; Paunell v. Mill, 3 Salk. 357 ; Smith v. Kemp, 2 Salk. 

C. B, 625. 037 1 Carter v. Mcrcot, 4 Burr. 2102; 

(p) Co. Litt, 233 a; where these Case of River Banne, Davies, 55. 

&c.’s are left without explanation. (s) Blaekstoue adds, (vol. ii. p. 

Manwood, on the other hand, says, 31),) that it ‘* considered as such 

** There are only two beasts of war- “ in all countries where the feudal 

“ ren, the hare and the coney, and “ polity has prevailed,’' and Ife cites 
Ijpt two fowls of warren, the Seld. Mar. Claus. i.*24 ; Dufresn^*, 

pheasant and the partridge.” — v. 503; Craig, de Jure Food. 11,8, 

Manw. 95 ; and See Barrington’s 15, See also Mai^nall v. Fisher, 5 
case, 8 R^. 138 b. Grouse are not C. B. (N. S.) 856. 
birds of warren. (Dtike of Devon- (() Vide sup. p, J58. 

shire v. Lodge, 7 B. & 0.|36.) (u) Hale, de Jure Maris, pt« L 

(v) 2 Bl, Com. 38. Blackstonc re- c. 4, 
marks on the other hand (p. 39), that (x) Ibid* pt. i, c. 1, 2. 
freewarren mtf be claimed in alieno 
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the tide flows) appcHains to the crown— the 

right of fishing to the public at large (y). But in cither 
one or the other, tliere may be /i ])articular title in some 
individtial, by which such general or presumptive right 
may be controlled (^); and this may take jdace in a public 
riyerj by fon^c of some royal grant or prescription entitling 
a private person and his heirs to th% exclusive right of 
fishing therein: a privilege called by Blaekbtone a “free 
fisher} ”(«). Orantfe of this dobcrijition can no longer be 
made by the crowm(i) ; being prohibited by King #Iohn’s 
gi’eat ohaiter(c), and the second and third confirmations 
of it in the reign of his sivTOSsor ; but the right of con- 
fciTing them was considered, (prior to tlmsc charters,) as one 
of the flowers of the prerogative(rf) ; and it is from this 
origin that the validity of a free fishery at tlic present day 
must in every caso^ be derived. The privilege materially 
difters, it will be observ^ed, fiom the right of common of 
foimerly mentioned (e) ; wliieh is not evclusive in 
its nature, nor a franchise, but referable to private rivers, 
and capable of being created by the grant of a subject. In 

(v) Ibid c, 4 , Wardv. Ciossvdl, and whether it docs not apply to Jill 
Willes, 2()') , Mayoiv &c. of Oiford streams, whether public or private, 

V Kichaidson, 4 T^. 4J7, 2 II. As to the tcim “seicral fishery,** 

Bla. 182, S. C. , Bagott o. Orr, 2 see Ilolford v Bailey, 8 Q. B, 1000. 
Bos. fif Pul. 472, Blundell i *Cat- (b) 2 Bl. Com. 39, Duke of So^ 

terall, 5 B. & Aid. 268, Willnms merset o I'ogwell, 5 B. & Cress.875. 

V Wilcox, 8 Ad & E. 333, As to the re^grant of a former fran- 

(z) Hale, de Jure Mans, part i. chise of free fishery, when forfeited 

c. 1, 4. to the crown, see the mayor of CoL 

(a) Ihere arc in law, the three Chester© Brooke, 7 Q B. 385, 
different term-i fne fishery^ stviial (c) Cap, 47, edit. Oxon. 
fishery^ and common qf fishery or pti- (rf) The right was also exercised 
cary (Smith ©. Kemp, Salk. 637); by the crown, and granted out to 
and it 16 remarked by Blackstone subjects, of making wens on our 
(vol 11 . p. 40) that ♦^they are very pubUc rivers; but this was m like 
“much confo*undcd in our law manner r^^stramed by Magna Charta 
** hooks t** and a doubt is expressed end subsequent statutes ; sec Wil* 
in Co, Litt. by Harg. 122 a, n* (7)i hams v. Wilcox, 8 Ad. fk E. 314. 

wh^ll!^ Jlackstone's owp use of the (a) VWe «pp* p. 86 1. 

tsiSiifk |h?e-fishery is quite correct, 
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fiirther illustration of the difference betw^een them^ wc may 
add that, in a free fishery, a man has a qualified property 
in th(i fish before they ar^ caught; in a common of piscary, 
he has no property till afterwards (/)* 

VI. Rents are the last species of inc?)r|)oreal hetedita- 
ments that we propose to notice. [The word rent, reditm^ 
signifies a compensation or return] yielded periodically, to 
a certain amount, out of the profits of some corporeal here-^ 
ditament, by the tenant thereof. To obtain a clear idea* 
of rent, it may be useful to dwell a little upon some of the 
points of this definition. First, then, it is yielded, that^, 
paid as nothing due. And therefore it is said ^ the antient 
lawyers, to lie in render ^ in contradistinction to those incor- 
poreal hereditaments, (as common or the like,) w^hich the 
party entitled to, is to take for himself, and which are, 
consequently, said to lie in prendre{g). It must also be of 
cei’tain amount, dHthat wdiich may be reduced to certainty, 
by either paity ; for certvm est^ quod ^ertum reddi potest (Ji). 
It must besides be payable periodically ; as yearly, or in 
every second, third ffrtfeurth year, or the likc(i). Again, 
is is considered as payable out of the pro%s(A) of the land, 
and must consequently [not be part of the land itself; 
wherein it differs from an exception in a grant, which is 
always of part of the thing granted (?).] Thus a man can- 
not reserve, by way of rent, the vesture or herbage of the 
land demised(w). [Yet there is no occasion for it to be, (as 
it usually is,) a sum of money; for spurs, capons, horses, 
com and other matters may he rendered by w ay of rent (n). ] 
IVSoreover, [it must issue out* of hereditaments corporeal. 
Therefore a rent cannot be reserved out of a common, a 

(/) 2 BLCom.40; FfN.B. 88; (0 Plowd. 13; 8 Rep. 71 ; Co. 

Smith V. Kemp, 2 Salk. 637. Litt 142 a. 

(g) Burton, Coinpend. 375. (m) Co. Lltt. 142 a. 

{k) Co. Litt 142 a. (n) Ibid.; see Doe v» Bcnham, 

(i) Ibid. 47 a. 7 Q. B. 982. 
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[franchise, or the mce(o).] And, lastly, the person from 
whom it is due must be the tenant of the land. But kis 
tenancy may be either in possession, remainder or rever- 
sion; for a rent may be as well reserved upon the grant 
of a reversion or i‘emainder, as on the conveyance of an 
estate in possession (p). 

[There arc at common law, three manner of rents, rent- 
service, rent-charge, and rent-seck(( 7 ).] ReM servict is 
where the rent accrues in connection with a tenure, at- 
tended (as tenure almost invariably is) by fealty or by 
fealty and other services (r); and this, whether the party 
bfe.whom the rent is due be entitled to^ fealty, as having the 
reversion o^the land out of which it issues, or asif having the 
more seigniory(5). Thus if A., seised in fee, make a gift 
of land to B. in tail, — or demise to liirn for life, or years, 
— ^reserving a rent ;< or if B. be seised in fee of a. tenement 
holden of A. as lord of a certain manor, at a certain antieiit 
rent; such rent is, in cither case, rcntr-Avice: for it is due 
as from a tenant owing fealty to his ]ord(^). To rent of 
this description the common law attached, as of common 
right, — and independently of any C^ JWess provision for that 
purpose betweeii the parties (?«), — the power of distressr(^)\ 


(o) Co. Liu. 142 a, 144 a, 47 a; 
Gilb. Rents, 20. The sovereign, 
however, by prerogative, and in 
some cases a subject, by statute, may 
have a rent issuing out of an incor- 
poreal hereditament. (Gilb. Rents, 
22.) ^And, in every case, the reser- 
vation of rent upon an incorporeal 
inheritance will be binding on the 
lessee, as a contract to pay so much 
money. ( Cruis®, Dig. Rents.) 

( p) Co. Litt. 47 n,. 142 a j Bac, 
Ab. Rent, B, • 

A<1) Litt8.218. 


(r) Ibid.? Co. LUu l42 a^ . 
^,sup. p, ^ 

nm hoWa at 

thdpgh to; a 


yet it is not rent service, for there is 
no fealty ; (vide sup. p. 802.) The 
lessor, however, may distrain of 
common right. (Co. Litt. 87 b.) 

(w) Litt. B. 214, 

(a*) Lord Chief Baron Gilbert 
(On Rents, pp. 8, 8) remarks, that 
‘^antiently the not paying attend- 
** ance bn the lord’s courts, oi«not 
** doing the feudal service, was 
** punished with the forfeiture of 
** Uie estate j but these deiidal for- 
“ feitures were afterwards turned 
‘♦into dfitreases, according to the 
♦Ipignorary method of the civil law.’ ’ 
And thiit, he ac^ds, may easily ac- 
•♦ coujat why the power of distrain- 
^ing always attended the fealty ; 
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that is, the lord was entitled," in the event of the rent’s fall- 
ing into arrear, to enforce payment without legal process, 
by entering the land, an<J seizing tlie goods and chattels 
found thereon. The other two species of rent differ from 
the former, in having no connection with fealty. But more 
iparticularly — a rent-cTuirge. , is where the dwner of thfe rent 
mas neither seigniory nor reversion, and can consequently 
claim no fealty, but is entitled nevertheless, by force of 
an express contract, to distrain ; [as where a man by deexi_ , 
maketh over to others his whole estate in fee simple, with 
a certoin rent payable thereout, and adds to the deed a cove- 
nant or clause of distress ; viz. — (that, if the rent be in arrcji#r 
or behind, k shall be Wful to distrain for the same ( y ) ;] or 
w'here a man by deed grants out of the land iHiereof he is 
seised, a certain rent jrayablc to another, with a like clause 
of distress (z). In either of these casesg [the land is liable 
to the distress, not of common right, but by virtue of the 
clause in the dced;'*and therefore it is called a rent-charge, 
because *in tliis manner the land is iji/arged with a distress 
for the payment of it(a).] A rent seek {reditus siccus) is 


because the power of seizure (for 
“ forffiiture) cou!d only belong to 
“ him in whose homage the tenant 
** was, and to whom the lands must 
“ retuni when the feudal donation.to 
“ the tenant was spent*' See fur- 
ther as to distress for Rent, post, 
bk. V( c. t 
{y) Litt 8. 217. 

{z) Ibid.s. 218. 

(a) Ibid. s. 227. By 18 & 19 
Wet c. 15, s. 12, any annuity or 
rent- charge granted after the pass- 
ing of that Act otherwise than by 
marriage s^tlement, fojr one or tnore 
life or lives, or for any teri| of years 
or greater estate, determinable on one 
or more life or lives,— shall not affect 
any lands, tenements or heredita- 
ments as to purchasers, mortgagees 
or creditors, unless and until a mc^ 


inorandum or minute thereof,^ such 
as the Act diocribes, shall be left 
with the senior master of the Court of 
Common Pleas at Westminster, to be 
by liijpni registered in a book ; which 
book, all persons shall be at liberty 
to search. But by sect. 14, the re- 
gistry of annuities, or rent-charges, 
given by will, is not required. By 
22 & 23 Viet. c. 35, s. 10, Ae re- 
lease from a rent- charge of part of 
ftie hereditaments charged therewith 
shall not extinguish the whole rent- 
charge ; but shall ojferate only to bar 
the right to recover any part of the 
rent-charge out of* the heredita- 
ments released, without prejudice 
nevertheless to the rights of all 
persons interested in the here- 
ditaments remaining unreleased, 
and not cencurring in or confirming 
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where tKe owner of the rent has neither seigniory nor re- 
versionj nor any sucli express power of distress as abqye 
described. Thus, in either of the cases of rent-chai’gG we 
have just mentioned, if no clause of distress were inserted 
in the deed, the rent would be rent seek (5). 

We must bo \ 3 areful, however, to distinguish here be-j 
tween the two kinds of rent last above described and an" 
, annuity j which [is a yearly sum cliargeable only upon*the 
person of the gmntor(c). Therefore if a man by deed 
grant to another the sum of 20/. per annum, without ex- 
pressing out of what lands it shall issue (c/), no land at all 
^all be charged with it, bi^t it is a mere personal annuity,] 
and doCvS not belong to the class of things real ; <i»lK)ugh, (by 
an anomaly which has sometimes led to confusion,) a man 
may have an estate of inheritance in it; that is, it may 
bo made descendible to his heirs (<?), while ])ersona]ty in 
general can devolve only to the executors or administra- 
tors. 

[There are also ot^r species of rents ; which are, bo>v- 
ever, reducible to the three above enumerated. Rent of 
assize^ are rents at which the frecfc.>!Jors or copyholders of 
a manor have h^ld under the lord fiom time immemorial/) ; 
and they [cannot be departed from or varied ; those of the 
freeholders are frequently called chief rents {peditus capi^ 
tales), and both sorts arcrindiffereutly denominated quit rents 
{quieti reditus), hcoauHe thereby the tenant was quit and 
free of all other services. When these payments Avere re- 


the release. Before this Act a rent- 

t. 

charge was in effect extinguished 
by a release of part of the heredi- 
taments chained. (See Co, Litt. 
147 b.) 

{h) Lin. ss.«217, 218. . . 

(o) Co. Litt, 144, 20 a, and n. (4), 
by liui^, ‘ ' 

(djJijAavo the In Whifcli 
this kind shall 

pnt-«Nrge, fee, 147 ft. 


(e) Co. Litt, 2 a. According to 
Blackstone, (vol. ii. p. 40,) ** a^wan 
** may have a real estate in it.'’ But 
It sOems clear that this can only be 
in tbe isense of an estate of inherit- 
ance, that an annuity savours 
in not>tner respect of the realty } see 
Co, Litt 20 ft j Aubin v, Daly, 4 B. 

' &'Ai4. / ‘ 

'' (J) 19 . , 
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[ceived in sdver or 'v^hite money, they were antiently called 
wl^ite rents, reditus albi {g)y in contradistinction to rents 
reserved in grain or baser money, which were called re- 
ditus nigriy or black mair(A).] Being connected with a 
tenure by fealty, they are consequently rent service ; from 
which it follows that the lord is entitled, as of comnaon 
^ right, to distrain for *thern when they fall into arrear1(i). 
liofik rent is ^ term exj)rcssive only of the j)roportion a 
rent boars to the value of the tenement on which it is 
charged : when it is [of the full value of the tenement, or . 
near it,] tlie rent is said to be a rack rent. A fee farm 
rent is where an estate in fee is granted subject to a rent 
ill fee, [o/^at least of i e-fourth of the value of the lands at 
the time ol‘ its reservation (A) ;] and such re#i!«^appcars tp 
be called fee farm, because [a grant of lands reserving so 
considerable a redt, is indeed only letting lands to farm in 
fee simple, instead of the usual methdcl for life or years.] 
It results from fornuT explanations, that such a rent, if 
created*by a subject since the statute of Quia emptores (/), 
can never be a rent sendee, for no ’fealty can be due to 
the grantor ; but be either a rent seek or a rent- 

cha^’ge (w). 

These are the general divisions of rent ;%ut though their 
correct apprehension is vStiU of importance, the difference 
which formerly e^cisted as to the r^rnedie^s to be pui’sued in 
case of their non-payment, is, for practical purpose^ nearly 

( 5 -) In Scotland this kind of small n. (5) ; and in Doug. 627. 

.payment is called blanch holding, re~ {1) Vide sup. p. 204. According 
diius albcpfirmise* to Mr. Hargrave, a fee farm rent 

- ffe) 2 Inst. 19. cannot be created by a subject since 

( 1 ) 2 Walk. Cop. 191 ; vide stat. this statute; it being in his opinion 
Hen. 8 . essential to the definition of a fee 

(A*) Co.*Litt. 143 h; Blackstone farm rent, that it should be a rent- 
(vol. ii. pJlS) defines a fee farm service; Co. Litt. by Harg, 144 a, 
rent as a rent^charge issuing out of n. (§) ; but see the other authorities 
an estate in fee of at least one- cited in the last note, 
fourth, &c., but apparently by a (w) Doug. 627, note ( 1 ) ; and see 
misconception of Lord Coke’s mean- Litfc. 2I7» 
ing. See Co. Litt. by Harg. 144 a, 
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f 

at an end. For it is provided by stkt, 4 Geo. II. c. 28, 
that every person shall have the hke 1:eTned5^ by distress,— 
in cases of rent-seck, rents of assize, and chief rents, Which 
had been duly answered or paid for the space of three 
y^rs within twenty years before the first day of the ses- 
sion of parliament in which the Act was passed, or should 
be thereafter created, — as he would have had in the case 
of rent reserved upon lease (o). 

With respect to the manner of creating rents, it may be 
observed generally, that the methods are two — for either 
the owner of land may grant a rent out of it, or he may 
grant the land itself, subject to a rent (p). lleut-charge 
or^ent-seck may be constituted in either of these, 'Vi^ays (<y); 
rent servico^il^i the latter only. 

[Rent is, regularly, due and payable upon the land from 
which it issues, if no particular place is mentioned in the 
reservation (r). But in the case of the sovereign, the pay- 
ment must bo either to the crown’s officers at the lixche- 
quer, or its receiver in the country («). And, strictly, rent 
is dcmandable and payable before the time of sunset of 
tlie day whereon it is reserved (^,,^tJiough perhaps not 
absohitely due till midnight ( 2 ^).] 

By the common law, if the estate or interest of the 
person entitled to any rent determined in the interval be- 
tween one of the days of payment and another (as by his 
death, supposing him to be tenant for life,) the periodical 
sum thft accruing was entirely lost to him and his repre- 
sentative (.r) ; and supposing the rent itself not to deter- 
mine, *but to continue payable to some person in remainder 
or reversiorf, the whole sunj accruing in respect of sueh 

t^) See Musgrave v* Emmerson, & N. 184, and Tutton w. Darke, 
I6L, J.(Q.B.) iVt 647. 

(p) Anon, ». Cooper, 2 WUb. 375. (if) 1 Sautid. 287 \ Free, Cbanc. 
{q) See Litt, ssv 217, 218, 555 j Salk^578; Lord Rockingham 

(r) Co. Litt, 201 b. I*, PeitHcC; 1 P. Wme. 178. 

W 4! Rep. 73, » («) Seie Jenner V* Morgan, 1 P. 

Co. Utt 2(^ as I Mdtra. Ww. 

See Acoclai>: PbilUpe, 5 
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interval belong to that person, though the greater 

portion of it should have elapsed in the time of liis prc- 
decesig^n But by 4 & 5 Will. IV. c. 22 (y), — passed 16th 
June, 1834, — it is provided, that in case of any rent sendee 
reserved on a lease made subseqricut to tiie Aot, by a tenant 
in fee or for life^ or person demising imdpr a power^— and 
also in case of all other rents and fixed periodical payments 
of any description payable under any instrument executed, 
or (in case of a will) coining into operation after the pass- 
ing of that Act — there shall be an apportionment thereofy / 
whenever the interest of the person entitled to the same 
detennines by death or otherwise ; so that the executors, 
or admini^rators, oi* assigns of such person, or the persoli 
himself, as the case* may be, shall be entitledwfeQ a propor- 
tion thereof, according to the time tliat elapses between 
the last jieriod for payment, and such the determination of 
his interest. But tliis is subject, in^hc case of rent re- 
served by lease of lands and tenements, to a proviso that 
such apportionment shall not he claimed from the party 
liable under the lease; who is still to* make payment of tlie 
w'hole to the party u^o^’ould have been entitled if the Act 
had not been made ; the latter, however, being made ac- 
countable, both at law and in equity, to llic person claim- 
ing the apportionment ( 2 :). 

There is also another kind of ^])].>ortionment, as Avhere^ 
the tenant under a lease has been evicted of j)art of the 
land out of which the rent issues, by a pei-son having title 
paramount to that of the lessor ; or where part of it has 
been surrendered by the tenant to the lessor ; or wlio*e tlic 
leqpor has aliened the reversion as to part, in all these 
cases the imt must be apportioned (a) ; and so much of it 

(y) Before this statute an appor- annual sums made payable by any 
tionenent fiad been p»Qvided for by policy of assurance; nor to any case 
11 Geo. 2, c. 19, in thefparticuJar in which a stipulation has been made 
case where, on the death of a tenant that no apportionment shall take 
for life, the lease, under which the place. (Sect S.) 
rent was reserved, determined. (a) Qo. Litt 148 a ; Bliss r, Col- 

(») The Act has no application to Hns, 6 Barn. 8c Aid. 876. 
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only sliallbe payable to the lessor, as corresponds with 
the value of what is still held by the tenant under him ; 
though where the tenant has been tortiously expelled by 
the act of the landlord himself even from a part of the 
premises only, there shall be no apportionment, but the 
whole .rent will bq suspended so long as the expulsion con- 
timies ( J). The doctrine of apportionment, however, is 
not confined to rent, but applies to some otlier kinds of 
incorporeal hereditaments (c). For if a man, seised of 
".forty acres of land, to which common of pasture is appur- 
tenant, alicnes five acres of it to another^ the alienee Avill 
be entitled to common tanto; that is, for all his com- 
nJbnable cattle levant and couchant on^the five apres {d\ 

With regwl to the remedies for the recovery of rents, 
including the doctrine of distress—these belong properly 
^ to a subsequent part of these Commentaries ; which will 
treat of civil injuries, and the means by which redress for 
them may be obtained (e). 

( 

Having now taken hotice of such particular incorporeal 
hereditaments as appeared to be fit^fgt the present to en- 
gage, our attention, we shall advert in conclusion to some 
of the principal {)oints of learning relative to tins division 
of things real, when considered in a general view ; and 
.without reference to the. individual species 6f which they 
are composed. 

, In the first place then we may remark, that many incor- 
poreal hereditaments are capable of being either annexed 
as ancaccessory to some hereditament corporeal, or of ex- 
isting independently, and being deified, in tjie 
former case, as appendant or appurtenmU in tlie latter, as 
in gross (/). ‘ But to be connected as principal and aOces- 

(6) Gilb. ReTit§, 178; Ne^ile v*. {4} Wyat Wild’s case, 8 Rep. 

Msekenzie, l Mee.&W.74T. „ 78 k,'.': 

(c) As to apiw«^ioaroeMt ?|(c) post, bk. v. c. t. 

1^,011 lands Coi JAU m b,122a.. The 
9^4 1:7 St 18 of the ciril law is that 

c. 32* , which oaswers best to our terms of 
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sory, things must of course be of a nature suitable to that 
relation ; and therefore hereditaments corporeal cannot be 
appendant or appurtenant to corporeal, nor incorporeal 
(generally speaking) to ihcor])oreal (ff). Where the con- 
nection exists, the effect is that t})0 thing appendant or 
appurtenant will pass (witbout any particular montu>n of 
it) by any conveyance or alienation of the land to which 
it is annexed ; and this whether the land be conveyed ex- 
pressly/^ with its apjRirtenances” or not (A). But if the 
principal be conveyed without the accessory, or the acces-* 
sory Avithout the principal — as in some instances may be 
done (i) — the accessory becomes thereallcr, in cither case^ 
a thing in ^oss. • 

Incorporeal hereditaments arc not, in a striafe^md proper 
sense, the subjects of tenure , like those of the corf)oreal 
kind(J); but thdy satisfy, in general, the legal descrip- 
tion of tenements, and are expressly hel^ to be within the 
meaning of that word as used in the statute De Donis, so 
as to l)e*capable of being entailed (A). And where an in- 
corporeal hereditament is appendant or ajipurtenant, it will 
of course be subject, ^^\j^rospect of the land to which it is 
annexed, to all the rules of tenure. 

Tlie same estates may be had in incorporeal as in cor- 

appendant ov appurtenant, Co. Litt. (f)^Plowd. 381; Com. Dig. Ap- 
by Harg. 121 b, n. (6). As to the pend, and Appurt.(D.); 2 Saund. 32. 

difference between these teuns, Lord (j) Co. Cop. 97; Co. Litt. 20 a.; 
Coke remarks, “ that appendants are Bac. Ab, Tenure (A.). It is observ- 
“ ever by prescription, but able, however, that under the feudal 

“ tenants may be created, in some system, as it formerly prevaikid on 
“ cases, at this day.’^— Co. Litt. the continent, not only lands, but 
121 b. ‘‘•casual rents, such as the profits of 

(g) Co. Litt by Harg. 121 b, n, “ a toll, the fare paid at ferries, the 
(7); Potter e. North, 1 Vent. 386; “ salaries of offices, "and e van pen- 

Plowd. 85, t68, 170 ; Cj»pel v. Bus* ** aions, were held as fi^St and mill* 
zard, 6 Bing. 16L . ^ • / tary service performed on account 

(fe) Co* Litt. 121 b, n.; Barlow «. “of them.**— Kobertson^s Charles 
Bhodes, 8 Tyr. 280 ; James v. Plant, V. vol. i. n. (8). 

4 Ad. & El. 749 ; et vide sup. p. 492, .(A) Vide ai?p. pp. 247, 506. 

VOL. I. yy 
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poreal hereditaments, and in many respects they are upon 
the same footing with regard to or the manner in 
which estates ai*e acquired or lost. More particularly w’-e 
may notice, that though the former subjects of property 
are intangible in tlieir nature, yet they *are substantially in 
the same predicament with the latter, even in regard to 
some of those laws of title which are founded upon an 
actual seisin or occupation. Tims ^ith respect to desc^nty 
the nde of seisina facitstipitem{l) has the same application 
‘ to things incorporeal as to corporeal ; that is, it governs, 
since the Inheritance Act (3 & 4 Will. IV. c. 106), all 
descents which took place on a death prior to the 1st of 
January, 1834 (m)* For if a man wlib died before that day 
had whsLif^equivalent to corporeal seisin in hereditaments 
that are incorporeal (w) and in gross,— for of those that are 
appendant or appurtenant we do not spSak, as they follow 
the land to which they are annexed (o) — thus, if in the case 
of a rent he had obtained the actual receipt of it (p), sucli 
constructive seisin makes him the root of descent* with re- 
spect to these hereditaments (y), though he was not him- 
self the purchaser. But upon mqjj^ecent successions, the 
universal rule before laid down as to corporeal, obtains also 
to incorporeal hereditaments, that descent is to be traced 
from the purchaser (r). So hereditaments of the latter, as 
well as of the former (Jescription, fall within the doctrine 

(i) Vide sup. p, 399. served, however, that it is not in the 

(iTi) No descent prior to that day nature of all incorporeal heredita- 

was within the operation of the in* ments to admit of tins constructive 
heritihee Act ; vide sup. p. 394, possession. Thus Lord Coke makes 
n. (t). • an express exemption of Dignities, 

(») 2 Bl. Com. 212. in which he saya a man cannot by 

(o) Co. Litt. by Harg. 15 B. n* any act '^gain more actual posses- 

( 1) ; Watk. Hews. 60, 6L , sion (if it may be so termed) than 

( p) 2 BL Com* ubi sup., who also law descended to Rat- 

notices the instance of a presentation lase, 3 Rep. 42 a. 

to a church, in thecae of advow- (r) 8 & 4 Will. 4, c. 106, ss. 1, 2 ; 
son in groins. / ^ ifide imp. p. 394. 

(q) Co. Litt. 15 h. fi k to he oh- 
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of special occupancy {s), Forthougli it sooms that at com- 
nyDTi law there could be no title by common oceupanQy to 
things of which no eoi*poreal or actual seisin could be had, 
yet the heir might take as special occupant (^) ; and incor- 
poreal hereditaments are now expressly included in all the 
legislative provisions with respect to est&tes pur autre vie ^ 
which we had o(‘caslon to notice^in a former part of the 
work (m). 

Button the other hand, in some important particulars, 
the law of title, in incorporeal things, differs from that ' 
whi(‘h apj)lie& to things coqioreal. For the former (that 
is, sucli of them as are in gross (j:), to which alone v|[' 
would be •understood to refer when the contrary is not 
e\press(‘d) cannot m their nature pass by jeoj^enty this 
implying, as we have seen, ^n actual livery (j/). But they 
are capable in every instance of passii^ by grant (sr); and 
therefore they are said (like remainders and reversions of 
hereditaments coi*])oreal) to lie in grants and not in livery (g). 
In this, however, we refer not only to a grant projierly so 
called, but also to a surrender, if by deed ( J), and to a con- 
veyance operating uirdeif the Statute of Uses(c), for every 
existing incorporeal hereditament may be^limitcd to a* use, 
and such use will be executed (as in the case of a convey- 


(j) Vide sup. p. 454. 

(/) Bearpark v. llutchiu&on, 7 
Bing. 186 ; see 2 Bl. Com. 259. 

(tt) Bearpark v. Hutchinson, ubi 
sup. ; vide sup. p. 255. 

(t) Those that are appendant or 
appurtenant will pass (as before ob- 
served, sup. p. 689), by the con- 
veyance of the land to which they 
are annexad. 

(y) Vide sup. p, 260. * 

(*) 2 Sand. Us. 83, 86, V, where 
the only exceptions mentioned are 
the cases in which the policy of the 
law forbids uny assignment at all, as 
in the case of an oflfiee of trust end 


con^dence ; (see Welcome v. Upton, 
6 Mee. & W. 536.) A grants it will 
be recollected (vide sup. p. 619), im- 
plies a deed, I. e* instrument 
under seal. V- ithout deed,^an in- 
corporeal hereditament will not pass. 
j[Wood V. Leadbitter,*l3 Mee. & W. 
838.) 

(a) Formerly, ora the other hand, 
corporeal hereditaments were said 
canverso) to lie in livery and not 
in grant. But this, as we have seen, 
is now altered by a recent statute ; 
vide sup* p. 520. 

(5) See Ca Litt 888 a. 


(c) Vide sup, p, 537. 

y y2 
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ance of land) by the statute (d). Nor Is it by grant alone, 
that title may be made to an incorporeal hereditameijt. 
This'lndecd is the only universal method ; but there are 
others applicable to particular cases. For, first, rents may 
be created by reservation {e) in a lease or«!Other convey- 
ance f/); as where a man seised in fee ftemises land to 
another for life or years, ^ the latter yielding and paying for 
the same a certain sum of money. A gain there are cer- 
tain hereditaments which may be claimed by custom ; as 
for all the inhabitants of a certain hamlet to have a riglit 
of way over a certain field for a particular pui’]>oso (ff). 
'Jliis species of title, however, is subject to a veiy important 
restriction, viz. that no man can claim, by way-ojF custom, 
a profit ir^Sfreno solo. And therefore ‘a custom for all the 
inhabitants of a certain hamlet to take, from a private 
close, sand drifted from the sea, for the jnirpose of nuinurc, 
has been adjudged to be bad in laAv(A). Besides these, 
there is also the claim hy jirescription (i), which applies to 
almost every kind of hereditament incoi'j)oreal (A) ;* and as 
well to those which are appendant or appurtenant, as those 
in gross. And this species of titl^Ujfolves so many points 
of nicety, as to demand a more particular explanation tluin 
we have bestowed on any of tlie fonner. 

The subjecl; indeed has been in some measurer unavoid- 
ably anticipated, so far at least as to state that prescription 
is a title by long usage. But we are ;aow to examine its 


(d) 2 Sand. Us. 33, 49, 59, 111 ; 
sup, p. 370. 

(«) %ac. Ab. Rent, C. ; see Doe 
V. Lock, 2 Ad. & El. 705, .748^ 
Wickham a. Hawker, 7 Mee. & W, 
72. 

(/) See Litt. s. 217* 

(^) Colerldge*8 Blacksione, vol 
ik p. 36, n. ( 14)4 

{Ik) Tregbhiung, 1 Han 

rlpitja ait umist 

ftb nutho- 


ritaie Ugk,'^ — Co, Litt 118 b. The 
title of prescription Was well kdown 
to the Roman law by the name of 
wucapio/ Ff. 41, 8, 8; see 
Com. 264, where the» subject of pre- 
scription is discussed at large. 

(k) The title by pifescription, 
however (whether at common law or 
under the stat. 2 & 3 Will. 4, c. 71, 
tube presently noticed), applies to 
ns than incorporeal heredita- 
ments. (Wilkinson V* Proud, 11 
Mee. Si W. Zh) 
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nature more closely, and, as a preliminary point, -we would 
remark, that, though depending on usage, it in not to be 
confounded with custom. The distinction between custom 
— of which we had occasion to inquire at large in a preced- 
ing part of th^ Commentaries (^/)— and prescription, is this, 
that custom is properly a local usage, and prescription a 
personal one, attaching to a man and his ancestors, or those 
whose estate he has (m). [As, for example, if tliere be a 
usage]. time out of mind [in the parish of Dale, that all the 
inhabitants of that parish may dance on a certain close at . 
all times for their recreation,— which is held to be a lawful 
usage (??), — this is strictly a custom, for it is applied to the 
place in ^gpneral, bftt not to any particular persons : but 
if the tenant who h seised of the manor c#'Oale in fee 
alleges, that] he and [all those whose estate he hath in the 
said manor have \isod time out of mind to have common of 
pasture in such a close ; this is properly called a prescrip- 
tion, for this is a usage annexed to the person of the owner 
of this bstate.] 

The subject of proscription has been newly regulated by 
the statute 2 & 3 I^V. c. 71 : but its provisions are of 
a njiturc by no means to supersede the former state of the 
law in regard to tliis species of title ; anef prescription will 
be best understood by contemplating it in two distinct 
points of view— first, as it exists at common law^ ; secondly, 
as it is modified by the statute in question. 

First, with respect to prescription at common laWy the 
following points appear principally to deserve attention; — 
L This tide is always founded on the actual usage of enjoy- 
ing the thing in question ; an^ witliout this, a !nere claim, 
however often repeated or long continued, and whether its 
validity has been questioned or not, will not sixffice to esta- 
blish a prescriptive right; (o). 2* The enjoyment on which a 
• * 

(/) Vide* sup. p. 54. (n) Abbot W^cckly, 1 Lev. 17<5. 

{m} Co. Litt. 113 b; Potter o. (o) But a right maybe presumed. 
North, 1 Vent, 386 ; 2 BJ. Com. in some cases, more extensive than 
263. • the actual user. Manifold v. Pen- 
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preseriptioiit is founded, must have been constant and peace- 
able ; for generally, when it has been subject to interruption 
and dispute, it is of no avail. Yet where the right is shown 
to have once attached in consequence of an uniform and 
tranquil usage for a sufficiently long tract of||me, a wong- 
ful interruption of the cnjo 5 unent during a subsequent 
perJbd of comparatively short duration (as for ten or 
twenty years) will not destroy the prescription (/?). 3. As 
to the length of time sufficient to establish the right, the 
\rule of the common law is, that there must have been a 
usage from time immmorial^ or, as it is technically termed, 
from time whereof the memor^ of man is not to the contrary ; 
v^ich period (as before shown in oin remarks«,upon cus~ 
tom) refeJttiiite-^ so remote an era as the beginning of the 
reign of Eichard the first (q). And therefore if the usage 
can be shown to have commenced at any time since that 
period, the prescription (where it is claimed as at common 
law) is destroyed (r). But a commencement shown prior 
to the reign of Eichard the first would constitute ho ob- 
jection ; for all time prior to that era is out of the time of 
legal memory (s). Supposing no evidence to be given as 
to the time at which the usage commenced, but that it 
apj>ears, either by the testimony of* living witnesses, or by 
any other means of proof (f), that it has had continuance 
for a period of twenty yc^rs or more, this will in general 
amount, at common law (tt), to a presumption that it is 
immemorial; so as to sustain the proscription, supposing 

ntngton} 4 Bam. & Cress. 161 ; De scription, Pract. lib* ii. c, 22; Stark. 
Rutzen v. l-loyd, 5 Ad. Si El. 456 ; E?. 1205* 

Jones v. Richards, 6 Ad. & El. 532. (O Stark Ey. 1st edit.; 

(p) Co. Lut. 114 b ; 2 Inst 653 { Cq« ^tt 115 a. 

Com.Di((. Prescription, E. (u) This doettine applies, it will 

{q) Co^hiiU 1|5 a; vide snp.‘p. be to a prescription at 

58. comipoo As to the case 

IJorae^ of 4 daiiii tinder the Prescription 
- ' '>Aob;yi4epi^t, p, 608* 

b',; 
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no circumstances of a contrary tendency to appear (;r); 
and even proof of a shorter continuance than twenty years 
mil have the same effect, if corroborated by other attend- 
ant circumstances indicative of'thc existence of an antierit 
right (y). Bul^the presumption of immemorial right, that 
would otherwise •larise from an enjoyment *of twenty years, 
or any other period* within legal memory 3 will be de- 
feated by showing that such enjojunent took place by 
rirtue of a grant or licence from the party interested in 
opposing it, or that it was without the knowledge of him * 
or his agents, during the whole time that it was exer- 
cised {z). 4, Every prescription must be certain and rea- 

sonable; ^aad therefifre a prescription to pay tithes one 
penny or thereabouts for every acre of arable or to 
lake as much clay as required for making bricks at a cer- 
tain kiln out of ahotber’s field, is bad in law (a). 5. All 

])rescription, at comifton law, must be laid either in a man 
and those whose estate he hath in certain lands (as in the 
example' above given of a proscriptive common of pasture), 
w’^hich is called prescribing in a que* estate (h)^ or it must 
be in a man and his ancestors (c). And here this distinc- 
tion's to be made — that if a man prescribes in a que estate 
[nothing is claimable by this prescription, ^but such things 
as are incident, appendant, or appurtenant to lands ; for it 
would be absurd to claim anythiug as the consequence or 
appendix of an estate, with which the thing claimed has 
no connection ; but if he prescribes in himself and his an- 
cestors, he may prescribe for anything whatever that lies in 

(j») Rex.t>. JoUffe,3Bam,&Cn»8fi. El. 704 j Padwick v. •Knight, 22 L. 
50*, Hill V, Smith, 10 East, 476; J., Exch. 198. 

Daniel V. North, 11 East, 372 ; Chad (c) But a prescyption may also 
V, Tilsed, 3 Brod. & 403. be in a body corporate, and their 

(^) Stark. Ev, 1217, Ist ed. • predecessors. “ Fey as a natural 

(*) Bright f». Walker, #Tyr. 509. ' ** body,'’ says Lord Coke, is said to 

(а) Com. Dig. Prescription, E. 8 ; "have ancestors, so a body politic 

Clayton v. Corby, 5 Q. B.415 rllih " or corporate is said to have prede- 

ton V. Granville, ibid, 701. " cessora.” And see Mellor v. Spate- 

(б) See Richards Fry, 7 Ad. & man> 1 Saund. 342. 
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[grant (<f). And, formerly, a man might by the common 
law have prescribed for a right which had been enjoyed ^y 
his ancestors at any distance of time, -though his or their 
enjoyment of it had been suspen<led for an indefinite series 
of years. But by the Statute of Limitations, 32Hen.VIII. 
c. 2, k is enacted*, that no person shall make any prescrij)- 
tion by the seisin or possession of his‘anccstor, unless such 
seisin or possession hath been within threesqore years nex;t 
before such prescription made.] 6. A])rescription in a ywe 
estate [must always be laid in him that is tenant of the fee. 
A tenant for life, for year’s, or at will, or a copyholder, can- 
not prescribe by i-eason of tljc imbecility of their estatcs(e). 
For as prescription is usage beyond time of manvory, it is 
absurd tksStltey should pretend to prescribe for any thing, 
whose estates commenced within the remembrance of man ;] 
and therefore the tenant for life, or for olher estates shoit 
of the fee, [must prescribe under covef of the tenant in foe 
simple. As if tenant for life of a manor would prescribe for 
a right of common, as appurtenant to the same, lie must 
plOad that John Stiles] is seised in fee of the manor; and 
that he and all those whose estate he hath, [had imme- 
morifllly used to have this right of common appurtenant 
to the said manor; and that John Stiles demised the said 
manor, with its appurtenances, to him the said tenant for 
life.] 7. [A prescriptioji cannot lie for a thing which can- 
not be raised by grant; for the law allows prescription 
only in supply of the loss of a grant, and therefore every 
prescription presupposes a grant to havo existed ; thus the 
lord of a manor cannot prescribe to raise a tax or toll upon 
strangers ; for as such claingi could never- have been good 
by any grant, it shall not be good by prescription (/).] 
8. Another ihil® iSj [that what is to arise Tby matter of re- 
cord, cannohbe prescribed for;] such as, for instance, the 
right to forfeitures of felons’ good^,’lad the like,— being 


Ki) Co. Uit. 121 a. 
(j) 4 Bof, 8l,32, 


(/) flutter 0 . Norrti, 1 Vent. HB7* 
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among the franchises to which we before made brief allu- 
sion in the course of this chapter (Zt) ; for these forfeitures 
are [found by the inquisition of a jury, and so made a 
matter of record;] to whibh, prescription, (which is a mere 
usage in pais, says Lord Coke,) cannot extend (i). [But 
the franchises of treasure trove, waifs, estyays, and the like, 
may be claimed by prescription; for they arise from private 
contingencies, and not from any matter of record (A).] 
9. Lastly, we may observ^e that a person having title to 
any thing by prescription, is not to be considered as being 
himself the purchaser, so as to make it descendible to his 
heirs general, according to the ordinary mile of inherit- 
ance (/) j ,^for prescription, inasmuch as it presupposes ^a 
grant, is in strictness [rather to be considcred^S4jy3vidence 
of a former acquisition, than as an acquisition de novo ;] 
but. the rule on this subject* is, that where a man prescribes 
for any thing, (for example, a right of way,) in himself and 
his ancestors, [it will descend only to the blood of that line 
of ancestors in wliom he so prescribes;] but if he prescribes 
for it in a que estate, [it will follow iflie nature of that estate 
in which the prescrjj:)tion is laid, and be inheritable in the 
same manner, whether that were acquired by descent or 
purchase ; — for every accessory followetlf the nature of its 
principal.] 

Next, as to prescription as regulated hy statute, viz., by 
2 & 3 Will. IV. c, 71 ; the provisions of which Act, the 
view now obtained of the nature of the title by prescription 
as it exists at common law will enable us more easily 
to apprehend* This statute, as its title importfi^ is an 
4ct ^‘For shortening the time of prescription in cer- 

tain cases,” and originated in a reasonable dissatisfaction 
with the rule, requiring an enjoyment from time im- 
memonal (in the lega\ sense of that term)^ as the indis' 

(h) Vide sup. p. 662. , (fr) Co. Litt. il4 b. 

(i) Co. Litt 114 a; Case of Ab- (0 Vide sup. p. 394. 

bott of Strata Marcella, 9 Rep* 24 a. 
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pensable foundatidn, in every case, of a prescriptive right. 
The eflfect of that rule (as already shown) is, that while, 
in gdheral, an enjoyment for even twentjr years is suffi- 
cient to sustain a claim by presifription, because it con- 
stitutes a presumption of immemorial antiquity,— a usage 
which is shown tq have lasted even for centuries will not 
suffice, if accident should supply the ‘adverse party with 
the means of proving that, at some period subsequeut 
to the commencement of the reign of Richard tha first, 
' ^ch usage had no existence. To obviate the injustice and 
inconvenience resulting fx-om this doctrine, the Act i#ques- 
tion was passed; and its general plan is to dispense (in all 
th^ ordinary cases of prescription) with the nejjcssity of 
making oj^ .ait immemorial usage, either by presumption 
Or otherwise; and to allow an enjoyment for a certain 
]|jeriod to constitute a direct and! intrinsic fight. 

In pursuance of this view, it prorides, irith respect to 
rights of common “and all other profits or benefits to be 
“taken and enjoyed from or upon an} land”— with the ex- 
ception, however, of tithes, rents and services, which I'cmain 
as at cximmon law, —that where there §hall have been an 
. enjoyment of them by any person claiming right there- 
to (ra), without iiftermption («), for thirty years(o) next 
before the commencement of any suit ujion the subject (/»), 
the prescriptive claim shall no longer be defeated (as it 
would have been before the Act), by showing only that the 
enjoyment commenced at a period subsequent to the era 
of legal memory. There is a provision, however, that it 

(m) See Tickij v. Brown, 4 Ad. (Carr ». Fottw, 8 Q. B.681.) 

& FJ. 369 j Kinloch v. Nevile, 6 ' (o) See Richarda «. Fry, 7 Ad, & 
Mee. & W. 79.5; Magor ». Chad- El. 698 1 Wright ». williamg, Tyr. 
wick, 11 Ad & El.‘68*. &Gr. 37$ 

(n) See Onley ». Gardiner, 1 (7i)%8e Bailey*. AppleyarS,® Ad. 

Horn, & Hurl. 381*; Eaton ». Swan- Si El. 161, TITS; Parker ». Mitchell, 
«ca WaterwoHts Cowpany, 20 1,. J., ,11 Ad. 8k El. 788 1 Clayton *. Corby, 
ti. p. (E.8.)M2. A mtofriwn-twer ! 2 Q. S. tSri- $ B.415j Ward*, 

by the cla^nt it not intmMion. ! IS Me*; k W. 287. 
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* 

may be defeated in any oilier way in which it was defea- 
sible before the Act passed (y)* And therefore a case of 
thirty years’ enjoyment would still be satisfactorily an- 
swered, by showing that it was without the knowledge of 
the adverse party, or that it was by his mere licence or 
])ermission; for either of these circumstai\ces would, before 
the statute, have rebutted the jiresumptive right (r). It is 
alsp provided, that the time during which the adverse party 
shall hfive been an infant, idiot, non compos mentis, feme 
covert, or tenant for life (5), or during which any action or 
suit shall have been pending, which shall have been dili- 
gently prosecuted until abated by death of parties ( t ), — shall 
he excluded in the ccmputation*of this period of thirty year'^. 
But where there has been an enjoyment fqj: sti^uch as 
sixty years, the claim is to be absolute and indefeasible, 
except only by pi\)of that silch enjoyment took place under 
some deed, or wintten consent or agreement; while on the 
other hand, if the period of enjoyment shall have been 
less thmi thirty years, it is to be wholly unavailable, even 
to raise the slightCvSt presumption of right. In addition to 
these regulations as^to the time for a prescription, there 
are others as to the manner of making it, and among them 
the following, — that he prescribes unAcr this Act shall 

not be required in any case to claim as in right of the 
owner of the fee(w). 

The statute makes similar provisions with respect to 
another class of incorporeal hereditaments, viz. any w^ay 
or otlier easement (t?), or any w^atcrcoursc, or the use of 
any w^ater, to be enjoyed upon, over, or from any j^^nd or 

(q) See Mill, c!aimant/rhe Cora- • (i) As to abatement of a suit by 

missioner of th« New Foreet, ob- death of parties, see 17 Car. 2, c. 8j 

jector, 18 C. B. 60. * 8 & 9 Will. 3, c. VI ; 15 & 16 VicU 

(r) Sec Hattie] e. ItiM'tlii 11 ^ast, c. 76, ss. 135— ‘-ll'O ; 17 18 Viet. 

372; Bright v. Walker, dTyr. ,509 1 c. 125, s. 92. EtVide post, bk. v. 

Kinloch ». Nevile, 6 Mee. & W. c. x. 

796 . (a) 2 Si 8 Will, 4, c. 71, s. 5. 

(») See Pye ». MUmfotd, 11 Q- (») See Battishill v. Reed, 18 C, 
B. 666. ‘ B. 696. 
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water” (.r), and ^^the access or use of light (y) to and 
“ for any dwelling-honse, workshop, or other building 
but with this difference, that the peri ods^ constituting 
prescriptive right in the case of‘w'ays or other easements, 
and waters, are twenty and forty years, in lieu of thirty and 
sixty rcsjiectivoly ; and that an unintemipted enjoyment 
of liglits for twenty years, constitutes, in every case ( 0 ), 
an absolute and indefeasible right to them, any loyal 
usage or custom to the contrary notwithstahding(<^); un- 
less it shall appear that tlie enjoyment took place under 
some deed, or written consent or agreeTnent. There is 
moreover a pronslon wdth respect to ways and whalers, 
that when the land over whi(‘h suclv rights as these are 
claimed 1^^ been held for term of life, or a term exceeding 
three years, such term shall be excluded from the computa- 
tion of the forty years, in the etent of the^ person who may 
be entitled in revert^ion resisting the claim within three 
years after the term detennines. 

Besides those which have been above noticed, there still 
remains another point of title a]i]>roj)riaio to incorj)oreal 
as distinguished from corporeal hereditaments ; viz, that 
tlie former are capable of extinction^ in a, manner peculiar 
to themselves, 4"hus, they may be extinguished by re- 
lcasc{h)\ as when a person entitled to common, releases 
it to the owner of the soil over which it is claimed (c). 
And after disuse of tliem for twenty years, a release will 
in general be presumed (rf). So they may be extinguished 

(j) S(^' Beeston v. Wente, 5 Ell. Tailors* Coptipany, 11 Exch. 

8: Bl. 98(); Mutgalroyd Robinson, {h) Co. Litt, 2S0 a, 270 a; L^tt, 
7 Ell. Bl. 391. s. 479, 4»0; see Lovell 0 . Smith, 3 

{v) As to a prescription for light, C, B. (JJ, S.) t!^7, * * 

under this statute, see Harhidge v. (c) As to the extinguisjimiC'nt of 
Warwick, 3 Evchn comnian by 4 t^le?fse of it a« to pnr/ 

(m) As tointerruptiort^itbin this of, the which it U claimed, 

section, see, I’lastwets’ Company v, or by pnri:fisse of part, see Benson 
Parish Clerks’ Compapy, 20 L* Jfi o, T. U. 401. 

(Kxob.J B02* * ' ^ ^ Woor0 t*. Kawsott, 3 Barn. & 

Truscott Oi' \ 
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by unity of seisin ; as wliere tbe person entitled to a way 
qr common becomes seised in fee, by purchase or other- 
wise, of the land which is subject to the rl^ht. For the 
dominion of the soil itself, and of iiii incor][)oreal right 
relating to the same soil, cannot in general subsist to- 
gether ill the same individual; because ks soon as they are 
combined in his j)erson, tlic latter right, being merely of a 
particular and subordinate kind, is absorbed and extin- 
guished ill the superior title of general OAvnership (^?). To 
this, indeed, llierc is an exception in the case of fran-* 
chises(/’); Avhicli, as belbre remarked, are of a nature 
collateral to the inheritance itseh’, and arc consequently 
not affeotod by unity of seisin (^). Even these, however, 
may be (‘xtinguislunl by a rc-imion with the Crtfv^n, fi’om 
which they emaiiated ; or by forfeiture for misuser , that is, 
suoli use of them as is contrary to tl\p express or implied ■ 
condition on Avhiidi the royal grant may have proceeded; 
or l>y forleiture ibr nonuser ^ as if a vill Avas incorjxirated 
by the king, before the (rornmenceijient of the period of 
legal memoiy, and that franchise has nevor been acted 
upon since (/i). L^tly, avo may remark as to some par- 
ticular sjiecles of incttf'poreal liereditargents, viz. liyhts 
and water-’coifrscs, that, as they are acquired by mere 
occupancy, they ai’c in like manner capable of being ex- 
tinguished afte.r tluur ac(iuisiti(tn, by a sinqile act of 
abandonment ; that is, by the mere discontinuance of the 
enjoyment, though for a period short of tAvemty years; 
provided, howeA^er, that the abandonment be absolute, — 
for if it take place under ch*cumstances Avhicli imply tlie 
intention of future resumption within a reasonable time, 
the right in that case Avill not be lost (i). , 

(e) Se»4 Rcf. Eliz. . (g) Vide sup. p. 678. 

57o1 3 Taunt. 24 ; \Jhalle5' W ^ 

Tompfeon, 1 Bos. & Pul, 371;' War- the re-grant of a franchise, see CoU 

hiirton V. Parke, 2 H. k N. 64. As Chester u, Brooke, 7 Q. B. 385. 

to the extinguishment of a right of (0 See Liggins v. Inge, 7 Bing. 

tmij by unity of possession, see Win- 692 ; Stokoe u. Singers, 8 Ell. & Bl. 

ship V. Hudspeih, to Exch. 5. 31. 

(/) 4 Inst 318. 


YY 7 



702 OPIIIGIITSOF PKOI'EUTT. — FT. I. THINGS RPAI.. 


CHAPTER XXIV. * 

f « 

OF RECENT PROVISIONS FOR THE PROTECTION OF 
PURCHASERS AND MORTGAGEES AGAINST INSE- 
• ‘ CUKE TITLEST. 


The new groyisions for the prolcctlori, of piircIijiHers and 
moi^tgagees for valuable consideration, against insecure 
titles, to which we formcrl)" refeiTcd (a), demand some 
further consideration before this vohnnc closes. They 
are contained in the statutes of 25 & 26 Viet. c. 53, in- 
tituled An Act to facilitate the Proof of Title jto and 
the Conveyan(‘.e of Real Estates,” and the 25 & 26 Viet, 
c. 67, intituled An Act for Obtaining a Declaration of 
Title,” which are to be taken in connexion with General 
Orders made and published by authority, since the Acts 
passed. The recourse to these provisions is left entirely 
at the option of the landholder, so that it is (Jpubtful to 
w^hat extent the Acts may ever come into practical opera- 
tion ; and the modes of proceeding which they sanction, are 
also at jwesent wholly imtried, and have never been illus- 
trated^by a single judicial decision; — a state of facts 
which woul(J make it premature to descant at any length 
upon the new enactments ; but the extracts which follow 
may be acceptable, as sufficing to illustrate the general 
plan under each of these Acts. ^ ^ 

The 25 26 ,l^ict. c* 53, establishes an office, to be 

called the Office of Land Registry (i) j and provides 
(among other things) that the pitor of the fee simple of an 


(a) Yiiie$up* p,i 


(h) 25 & 26 Viet. c. 53, a. 108. 
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estate of freehold tenure may apply to an officer) called the 
I,lcgistrar (c), to have the title registered as indefea- 
sible (d)/’ but that no title shall be accepted for tliat purpose, 
unless, on examination, it shall appear to be such as a court 
of equity would hold to be a valid marketable title (<?), If 
it a ppears to be sucli, the applicant is tfi furnish to •the re- 
gistrar an exact description of the lands (/), and a state- 
ment of the mortgages, charges, and incumbrances affecting 
the same, or any part thereof (^) ; and he is to have power hy . 
inquiry to ascertain the accuracy of the description (A;, and' 
then, if satisficed with the title, to require notice to be given 
by public advertisement of his intention to register the la'^d 
with an indefeasible title, at the expiration of a period of 
not less than three months (i); a copy of Wlncll hotice is 
to 1)0 served on all pro])er persons, including every adjoin- 
ing occupier, and the person to whopi he pays rent, and 
tlic lord of the manor ( /). Tlie applicant also, and his so- 
licitor or agent, or certificated conveyancer, and such other 
person or jjersons as the registrar sl^U require, shall make 
oath that all deeds ami writings relating to the title, and all 
facts material to thetitJc, and all incumbrances, have, to the 
fullest extent of their r(vsj)ective knowledge and belief) been ^ 
made known to tlie registrar (k). At the time and place 
in the notice mentioned, any person may attend and show 
cause before tlie registrar, by affuiavit or otherwise, against 
the registration (Z ) ; but if none is shown, or none shown 
that is sufficient, the registrar shall proceed to complete 


(c) 25 & 26 Viet. c. 53, s. 108. 

^d) Sect. 2. Application may 
also be made under ibis Act for 
** registration without an indefeasible 
and for “ regist^Hon qf lease- 
hold estates/' sects. 25, 2^ * 

(fi) Sect. 5. 

(/) The word ‘*land’* in this 
Act includes (unless the provisions 
require a different construction) 


messuages, tenements and heredi- 
, taments, corporeal and incorporeal. 
(Sect. H-0.) 

(g) Sect. 7. • 

(h) Sect. 10. 

{i) Sect.^11. • 

( j) Sect, 12. 

(A) Sect. 22, 

(0 Sect. 13. 
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the same, hj entering in a book, to be called the Record 
of Title to Land on the Registry,” an exact record ql' 
the existing estates, pow(n\s and interests in the land, 
and by entering in a book, to bo called the Register 
of Mortgages and Incumbrances,"’ an account of all the 
charges and incfunbrancc^s (m). It is further enacbnl 
also, that, from and after the registration, every estate or 
interest arising or (seated in the land, or any part tfiereof,. 
(except as in the Act is excejited,) shall be entered in the 
record of title, or register of iiKuimbranees, to be so 
kept as aforesaid (/i). An indefeasible title to the land 
being thus registered in pursuance of the proprietor’s ap- 
plication ; — the effect of it is stated as iblknvs: tkait, ‘^sub- 
ject to exception, qualification, or condition mentioned 
in such record of title, and to ^ny right or intercist thereby 
“ reserved, and to any registO’ed charges or incumbrances, 
and to such charges and interests as are in the Act dtj- 
dared not to be incumbrances (o), the jiersons originally, 
^^and from time to tj^ie, named and described in such 
record of title as aforesaid, shall, for the pmposos of any 
sale, mortgage, or contract for valuable consideration, by 
such persons r^j^spectively, be, aiyl be deemed to be,, as 
from the date of registering such record by the registrar, 
or from such time as shall be fixed by him therein, abso- 
lutely and indefcasibly possessed of and entitled to sudi 
estates, rights, powers, and interests, as shaU be defined 
and expressed in such record, against aU persons, and 
free from all rights, interests, claims, and demands what- 
“ soever, including any estate, claim or interest of her 
majesty, her heirs and successors (/)).” In addition io 

(fli) 25 26 Viet. c. 53, 8. 14. by reason of tenure* rights of way, 

(n) Sect. 32. ♦ watefcour^s, rights of water and 

(o) These are knd tax, succes- other easements or servitudes, rights 
sion duty, tithe rent charges, rents ofeomiinon, manorial rights and fran- 
payableto the crown, public rights chi«e$. (Sect 27.) 

of way, liability to repair highways ' {/>) Sect 20. 
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wliicii, it is also enacted, that every person having a sufB- 
cie^nt estate or interest in registered land, may by will, 
deed, or other instrument, create the same estates and in- 
terests, and enter into the same contracts and engagements 
i\ith respect to such land, aj> he might do if the land 
were not registered; provided always, tliat no unregis- 
tered estate or interest, contract or engagement, for the 
registration wl^ereof pi’ovision is made by that Act, shall 
prevail*Against the title of any subsequent purchaser, for 
valuable consideration, duly registered under that Act ( 9 ), ’ 
The Act also contemplates the further convenience to the 
parties of enabling them, ii‘ they think proper, and sev 
far as thQ}fc.may find* it practicable, to escape the length 
and intricacy now ordinarily incident to cdhvey ances, — 
for it provides, as^ to all registered land, that it may be 
conveyed and charged, not only by the instruments appli- 
cable to unregistered land (r), but by what it terms a 
statutory disposition, — examples of which are set forth in 
a schedule subjoined, and which in length never exceed a 
few lines. 

To what we have Jierc extracted from this statute, our 
object only leads us to add, that as regards the proprietors 
of land in Yorkshire and Middlesex, it Avill not be attended 
with the inconvenience of subjecting them to two (fiflFerent 
systems of registration, it being provided that the provi- 
sions for registries in those counties, of which we had 
before occasion to speak (s), shall cease to be applicable as 
soon as the same land has been put u^^n the register, 
under the statute now in question, and wide it reJhains 

thereon ( 0 - • 

The Act of 25 & 26 Viet. c. 67, (after reciting that it 


(y) 25 &*26 53, s. 74. 

(r) It is not universa^it/^ue tlat 
the methods of conveyance appR- 
cable to unregistered land are appli- 
cable also to registered Itekid, for 
there is this exception, that an 

mortgage (vide sup. p, 310, n.) 

VOL. I. 


cannot be created in registered land 
by a deposit of title* deeds, though 
it may by the deposit of an Instru- 
ment described in the Act as a land 
certificate. 

(^) Vide aup. p. 620. 

(0 25 ^ 26 Viet c. 63, s. 104. 

Z Z 
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is expedient to enable persons having interests in land (w), 
to obtain, in certain cases, a judicial declaration of their 
title, so as to enable them to make an indefeasible title to 
persons claiming under them as purchasers for a valuable 
consideration,) directs (among other things) that every 
persen entitled 4;o apply for the registiSition of an inde- 
feasible title to the registrar appointed under 25 & 26 
Viet. c. 53, may apply to the Court of Chancery by peti- 
tion, in a summary way, for a declaration of title (x), 

’ but that no such petition shall be admitted, as to lands of 
copyhold or customary tenure (y). It provides that the 
,,Court may require that tl\p registrar under 25 & 26 Viet, 
c. 53, shall be served with notice of l^uch petition, and he 
shall th^eupon be made a party to, Jind attend, the pro- 
ceedings (z). And further, that the Court, on the hearing 
of the petition, and on being satisfied that the petitioner 
has proved such a possession and stated such a title, as if 
established would entitle him to a declaration under that 
Act, shall make an order for investigation of the title in the 
same way as if he had obtained, as vendor, a decree for a 
specific performance of an agreement^ for sale of the land in 
question, for the estate claimed in his petition (a), An^ that 
after such an investigation, if the Court is satisfied that the 
petitiolfcr has shown such a title as it would have compelled 
an unwilling purchaser to accept, it shall (on the con- 
ditions in the Act mentioned) make an order, that, on 
some day not less tlian three months afterwards, a declara- 
tion shall be m^e establishing the petitioner’s title ; unless, 

(tt) The word ** land** in this Act ** vested or contingenii or claiming to 
shall not, unless the provisions r©- ‘ have u power t^f^disposing of* land 
quire a different construction, in- for his own bentifit for an estate in 
elude any incoi^oreal hereditaments. *'fee simple in possession, eitJwr abso- 
25 & 26 Viet c. 67, s. 4S. ** lutelp or subject to anp incumbrances, 

{a) Sect. 1* application may ^ ^state^ rights or interests, vested or 
also be made by ** every person clainh' ** contingent** Ibid. 

“ to be entitled to land in posses- (p) Beat 4. 

*^)tkmfor an estate in fee sipfple, either " (a) d. 

or <0 (a) Sect 6. 

^ hrmces, estates, pf inlereste, 
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in the meantime, cause is shown to the contrary (b) ; but 
that no such order shall be made, until the petitioner, and 
his solicitor, and any other person whom the court may 
require, shall have made and filed an affi<Iavit, that, to the 
best of their respective knowledge and belief, all instru- 
ments and papers relating to the title have been produced 
to the court, or that the cause of their non-production has 
been fully and? fairly explained, and that all facts material 
to the title have been fully and fairly disclosed to the court j 
it being also provided, however, that such affidavit may 
be dispensed with or modified by the court, according to 
circumstances (c). Jn order to secure the object of ap*- 
prizing aif proper persons of the opportuni^ of showing 
cause against the making of the declaration, it is further 
enacted, that a copy of the* order shall be served on such 
persons, and deposited in such pla^e, as the Act de- 
scribes, for inspection, and notice of such deposit shall 
bo also^ affixed in such place as it describes (d ) ; and that 
after such deposit has been made, the petitioner shall 
cause advertisements to be inserted, three times at least, 
in such ncwspapeii^ and on such days as • the court 
shall direct, stating the border,- and also stating where’ any 
copy has been so deposited for inspection (e). And that, 
unless the last of such advertisements is made within 
four weeks next after the date "of the order, the time 
thereby fixed for showing cause against the same shall be 
enlarged as the court shall direct (/). And further, that 
if no petition has been presented against the proposed 
declaration of title within the time limited for that purpose, 
or 'if one has been presented, ‘but the court is of opinion 
that no sufficient ground has been shown for refusing to 
make the declaration, then the court, upon being satisfied 
that all requisitions ha’^e been duly complied with, shall 
make a declaration that the petitioner has such title to 

{b) 25 & 26 Viet c. 8. & 26 Viet. c. 67*— Sebeds# 4, 5. 

(c) Sect 10. (e) Sched. 7. 

(d) See tchedulet subjoined to 25 (/) Sth*d« 8> 

z z 2 
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the lands in qucstiGii, as he sought to establish by his 
petition, or such title subject to any qualifications wlii^h 
it. may deem necessary or proper to introduce (jj). And 
further that every declaration of title under the Act, may, 
at the option of the person obtaining the same, be registered 
as ^n Indefe^ible" title under & 26 Viet. c. 53 (A). A 
declaration of title to the land being thus obtained, in pur- 
suance of the proprietor’s petition, the effect of it is stated 
as follows : — that such declaration of title, as soOn as it 
shall have become final for the purpose of this Act, shall 
in favour of any person thereafter deriving title as a pur-. 
^ chaser, lor valuable consideration, of the “land therein 
rcfeiTcd to, or of any part tliereof, or of any estate, 
right or interest therein, from or under the person whose 
title has been so declared, be deemed jind taken to have 
correctly declared the same ; but save as aforesaid, such 
declaration sliall have no force or effect whatever as to 
the title of the land comprised therein ” (i). 

The whole law relative to the rights of property in things 
real, (exclusively of what relatea to their violation, and 
to the remedies in such case provided,) has now come, in 
due order, under discussion ; and the second part of the 
present Book of tliese Commentaries — ^the part relating to 
Things Personal — wU be entered upon in the next volume. 

The subject which has thus employed our attention is 
of vepy extensive use and importance, but it must be con- 
fessed, not^very attractive at the first aqiect. [To say the 
truth, the vast alterations #hich the doctrine of real pro- 
perty has undergone from the Conquest to the present 

(^) 25 & 26 yict. c. 67, s« 16. waijB by reason of tenure?! rights of 
(h) Sect 21. watferconrees, righte of water 

(t) $Aet 24, By sect. 2d the and ether easements or servitudes, 

of title shall not n^ori^H^htB and franchises, leases 

j||||m^ax, succession 'W for leases for any 

rights of common^ reUts term not exceeding twenty-oneyears^ 
l^yable to .the crowiif pu^lc Hghts where there is occupation under the 
of way, tO\ repair high-* same. 
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[time; the infinite determinations upon points that con« 
tiaually arise, and which have been heaped one upon 
another for] so many [centuries without any order or 
method ; and the multiplicity of acts ol‘ parliament, 'which 
have am ended,, or sometimes * only altered, the common 
law, — these causes have made the study of this branch of 
our national jurisprudence a little perplexed and intricate. 
It hath been our endeavour principally to select such parts 
of it as were of the most general use, where the princi||j^ea 
were the most simple, the reasons of them the most ob- 
vious, and the practice the least embairassed. Yet it is 
not to be presumed ^lat 'we hjfvc always been thoroughly 
intelligible’ to such ^readers, as 'were before gtrangers even 
to the very terms of art of which w'e have been obliged to 
make use; though whenever those have first occurred, 
wo liave generally attempted a short i^xplication of their 
meaning. Those are indeed the more numeiuiis on account 
of the (Jiftbrent languages which our law^ has, at difleront 
periods, been taught to s])eak ; the difficulty arising from 
w^hich will insensibly diminish by Uvse and familiar acquaint- 
ance. And thereforb we shall close this branch of our in- 
quiries wdth the words of Sir Edward Coke (A), — albeit 
the student shall not, at any one day, do what wc can, 
reach to the full meaning of all that w e have laid dowm, 
yet let him no way discourage himself, but proceed ; for 
on some other day, in some other place,” (or perhaps 
upon a second perusal of the same,) his doubts will be 
probably removed,”] 

(k) Proeme t® 1 Inst 


END OP THE FIE8T VOLUME. 
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A. 

Abeyance, 231, n,, 241, *327, n. 
Abjuration of the realm,* 146. 

Abolition of fines and recoveries, 
583. * • 

of colonial slavery, 111. 
of military tenures, 209. 

Abridgments (or digests) of the 
law, • 53. 

Abstract of title, 491, n., 499, n. 
Accumulation of income, 563. 

Acknowledgment by iftortgagee 
4 of riglu of 

mortgagor, 
311, 

. of married wo- 
men, 591. 
of vassalage, 
180. 

Active trusts, 374. 

Act, statute law revision, 69, n. 

Act of parliament, 69, 622. 

how cited, 70, n. 

• 

Acts local and personal, 71. 
public and private, 70. 
private, 622. 
relafing to India, 117, n. 
relating to the coIo«ieS| fOS, 
n., 110, n. 

Admeasurement of dow^277, n. 

Admiralty courts, 68. 

jurisdictt^bf, 119. 

Admittance to copyhold. 641, 643. 


Ad ostium ecclesim, dower, 276, 

, 284. * 

Ad quod damnum, writ of, 463. 
Adultery, effect Rn dower, 273. 
Advowsons, 656. 

Africa, acts relating to, 1 08, n. 
Aggregate corporation, 362. 
Agnati, 417. 

Agreement — see Contract. 

* to let, 522. 

Agriculture, introductory of pro- 
perty in land, IjGO, 

Aids, feudal, 182, 207. 

in knight service, 200. 
in socage, 213. 
parliamentary, 170. 

Aivight to, 164. 

Alderman, 130. 

Alderney, island of, 103, 

Alfred, his laws, 42, 127, n. 

Alienation by infants, 48W 

by married women, i5, 

^ by particular tenants, 

468 

by spiritual persons, 478. 
fine on, 182, 204, 214, 
227. 

forfeiture by, 468, 
in copyhold, 227. 
in general, 204, 214, 
471— -see Convey- 
ances. 

in mortmain, 459. 
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Alienation, feetraint of, 475. 

to corporations, 459. 

' under duress, 481. 
Aliens, 138. 

cannot hold real property, 
482. 

cannot take by descent, 
^ 442. 

tracing descent through, 
444. 

Allodial property, none in Eng- 
land, 190, 237. 

AllodTum, 178, 190, 237, 397. 
Allotments under inclosures, 660. 
.^lluvion, 457. 

Alteration of deeds, 505. 

of wills^ 608. 

Ambiguity in a deed, 508. 

in a will, 610. 
latent and patent, 508. 
American colonies, acts relating to, 
108, n. 

revolt of, IOC. 
Ancestors, 237, 392, 695. 
Anglo-Saxon laws, 41. 

Animals, ferae naturae, 164, 673. 
Annuities, 655, n., 657, n , 681, 

681 . f 

Antient demesne, 228. 

Apparent, heir, 392. 

Appendant, or appurtenant, 03 m- 
mon, 658, 659. 

Appointment under a {Mkwer, 557. 
Apportionment of rent, 266, 687. 
Appropr^'ation of tithes, 121. 
Approving common, 663. 
Appurtenances, 492, ® 

Appurtenant, or^ appendant, com- 
mon, 658, 659, 

Arbitraijfr fines, f36. 

consecration of tithes, 

121 , 

Arc'l^shop's province, 119. 
i^^hdeaconry, 120. 

Aristocracy, Ibrm of goTcrfiineilt 
by, 02ii ^ 


Arms, right of having, 154. 

training to the use of, 155. 

Articles of union wllh Ireland, 99'. 
t with Scotland, 89. 

Ascending line formerly excluded 
from inheriting, 412. 
may now inherit, 414. 

Assensu patris, dower ex, 276. 
Assent, royal, to a statute, 73. , 
Assets, 434. 

Assignee of lease, 521, 534. 

of reversion, 307, 524, 

Assignment, 521, 533. 

of contingent interests, 
, 476. 

of dower, 277. 
of right of entry, 307, 
476. 

t pf satisfied terms, 385. 

of tcim, 521, 

Assigns, 473. 

Assisa utrum, 231, n. 

Assize of arms, 202. 

rents of, 635, 684. 

Assurances, common, 486. 

Atholl, Duke of, rights of, in Isle 
of Man, 102, 103. 

Attainder, 146, 446, 477* 

effect on dower, 274, 

Attendant term, 386. 

Attestation of a deed, 503* 
of a will, 605. 

Attornment, doctrine of, 472, 474, 
521. 

Augmentation of poor livings^ 465. 
Aula regis^ 16* 

Australian colonies, acts relating 
to, 108, n* 

Autre droit, land held in,, 323. 
Auf3re viCj tenant pur, 260, 264. 
Averium, 637. 

M 

Bacon's Abridgment, 53. 

Bail, excessive, 150. 
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Bailiffs of hundreds, 120* 
Banishment, 152. 

Bankruptcy, 2!N?, 3 1C. 

Bargain and sale, 365, 539, 54 1. 

with release, 546. 
Bar of dower, 273^^278. 

Baronies, or manors, 220^ 
Barrister-at-law, ^degree of, 20. 
•ifarristers, 17 — JO. 

Base fees, 244, 249, 587. • 

services, 191. 

Bastard cannot be heir, 4 10. 
eign^, ib. 

Battery, fear of, no duress, 145. 
Beast, beRt,»heriot of, 63*7. 

Beasts of forest, chase* park and 
warren, 673. 

Benchers, 20. ♦ • 

Benefice, afterwards called feud, 
178. 

Benevolences, 170. 

Bor wick-upoii'T weed, 85, 93. 

Bill, for letters patent, 026. 
of foreclosure, 313. 
to redeem, 312. • 

Bishoprics, 119. , 

colonial, 105, n. 

Indian, 114. 
number of, 120, 
Bishops, 119. 

Bissextile year, 288. 

Black mail, 685. 

Blanch holding, 685, n. 

Blood, corruption of, 445. 
inheritable, 438. 

• of the purchaser, 400. 

whole and half, 422, 424, 
427. ^ 

Board of Control, 113. 

Bodily rights, how prot«ted, 143. 
Body corporate, 362. 

Bombay, bishop of, 115. 

Borough, definition of, 128. 

English, custom of, 55, 
57,216. 


Borough rate, in thfe nature of 
county rate, 133, n. 

Borsholder, 127. 

Botes, by tenant for life, 262. 
by tenant for years, 293. 

Boundaries of parishes, 126, n. 
Bracton, 52^. • 

!i 

Breach of covenant, 498, 524. 
Breaking the descent, 432. 

Brehon law, 94. 

Brevia testata, 503, • . 

Bridgman, Sir Orlando, 337, 

British Columbia, acts relating to, 
108, n. • 

constitution, 33. 
islands, ,}01. 
subjects, 138. 

Batons, laws of antient, 42. 
Brooke’s Abridgment, 53. 

Brothers, descent between, nature 
of, formerly, 421, 444. 

Burgage, tenure in, 215. 

C. 

« 

Calcutta, Bishop of, 115. •* 

Calendar month, 289. 

Call to the bar, 20. 

Canada, acts relating to, 108, n. 

Cancelling deeds, 505. 

^ wills, 608. 

Canon law, 8, 12, 17, 65, 67. 

Canons of descent ^prior to 1st 
JUnnary, 

, 1834.. 394, 

n. 

since 1st Jan- 
» uary, 1834, 
394—429. 

Capacity to purchase or convey — sec 
Alienation, Conveyances, 

Capita, succession per, 410. 

Capital punishment, 148. 

Capite, tenants in, 190, 201, 214, 
240, 474. 
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Catalla, 286: 

Cart-bote, 262, 

Census of 1801 . .138, n. 
Centenarius, 130. 

Central Criminal Court, 132, n. 
Certain services, 191. 

Cession, colonies gained by, 104, 
105. 

Cestui que tiust, 376. 

use, 364, 367. 
vie, 264. 

Channel Islands, 103. 

Charge in equity, 257, 383, 639. 

Charging real estate wi4i payment 4 
of debts, 436, n. 
Charitable uses, 25^, 466, 603. 
Charta de Foresla, 676. 

Charter or deed, 487. 

Chase, C78, 

Chattels, 286. 

pcisonal, 287. 
real, 172 n„ 286, 287. 

Chester, county palatine of, 133. 
C'hief rents, 684. 

Child ill womb,* 143, 

Chirograph, 4 S 9, 570a 

Chivalry, tenure in, 193. 

abolishment of tenure in, 
209. 

Churches, paiUh, 122. 

Circuits of the judges, 1|^. 

Civil and criminal injuries, 142. 
death, 146, 261. 
diviitton1)f England, 126. 
law, 8, 12^ 17, 63, 65, 67. 

City, definition of the term, 128, ^ 

Clementine constitutions, 65. 

Clergy, their introduction of the 
civil law, 12^ 

Cleiks, why so called, 11. 

Close (writ of right), 229* 
rolls, 020. 
writs^ 16* 

Code of Justinian, 64. 

dosuiSi tbf « 


Codicil, 697. 

Cognati, 417. 

Cognizance, fine 8ur,&c., 570, 571. 

Cog<nizeo of a fine, 569. 

Cognizor of a fine, ib. 

Coke, Lord Chief Justice, 51, 53. 
upon Littleton, 53. 

Collateral inheritance, 420. 
warranty, 496. 

College leases, 76, 478, 

Colonial bishops, 105, n. 
slavery, 111. 

Colonics, 103. 

acts relating to the, 1 08, 
, n., 110, n. 

Colonizing, jight of, lei.* 

Comes, 130. 

Comites, 178.( 

Commencement of operation of 
statutes, 73. 

Commissioners, copyhold, O'iO. 

for the a/fairs of 
India, 113. 
inclosure, 665. 
tithe, 650, n. 

Commonatle beasts, 658. 

Comnvon, appendant, 658. ^ 

approving, 663. 
appurtenant, 659. 
assent of the realm, 170* 
because of vicinage, 659. 
fields incloauro Act, 664. 
inclosure of, 663—666. 
in gross, 660. 
in the soil, 662. 

Jaw, 10. 41,45, 82. 
occupancy, 454, 455. 
of eatovers, 662. , 

of pasture, 658. 
of piscary, 661. 
of shack/ 660. 

^ of turbary, 661.* 
fileas, court of, 16. 
possibility, 333. 
recoveries, 253, 462, 576. 
sans nombre, 661. 
tenant in, 355. 
vouchee, 677. 
without stint, 661. 
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Commons, 650. 

Communion of goods, 158, 
Gompulsory admittance, 644. 
Computation of time, 288. * 

Corny ns’ Digest, 53. 

Concessit, fine siir, 571, 

Conclusion of deed^, 499. 

Concord of a fine, 509. 

Condition, breach of, 301, 307, n,, 
309. 

• estate upon, 303, 494. * 
express, 301. 

illegal, 308. 
implied, 303. 
impossible, 308. 
in deed, 300^ ^194. 

• Testiaining alienation, 

475. 

precedent, 304, 
repugnant, 308, » 

simsequent, 301, 308. 
waher of, 309. 

Conditional fees, 245. 

^ limitation, 305, 307. 
surrender, G15. 

Coiifirmatio chartarum, statute of, 

201 . 

Confirmation, 580. • 

, implied, 531. ^ 

Conies, beasts of warren, G79. 

Conquest, colonies gained by, 105. 
Norman, 390. 
of Ireland, 94. 
of Wales, 85, 8G. 
technical meaning of the 
term, 389, 42(3. 
Consideration of a deed, 505. 
Constable, bigb, 129. 

Cpnstitution, English, 33, 1 48. 
of India, 1 1 7. 

Construction of deeds, 508. 

of statutes, 72. 

* of devises, 609,* 

of royal gfbnts, 627. 
Consummation of the estate by 
curtesy, 271 . 

Contingency, with a double aspect, 
333. 

Contingent interests, alienation of, 

476. 


Contingent remainder, 334, 339. 

uses, 3G8, 

Continual claim, 518. 

Contract by deed, 488. 

merge? of simple, indeed, 

i5. 

social, do. 

Control, Board of, 113. • « 

Conveyances, 165, 486. 

Act to facilitate, 702. 
at common law, 511. 
by aliens, 482. 
by attainted persons, , * 

477. 

by corporations, i5. 
by idiots, 480. 
by infants, 481. * 
by insane persons, 
480. 

by married women, 
481,565. 

by matter of record, 

* 512, 622. 

by tenants in tail, 
565. 

by tlie crown, 625, 
of copyliolds, 6 10. 
oiigin of, 165. 
practice *as to pre- 
paring, 491, n. 
to uses to bar.dowe»r» 
• 281. 

under the statute of 
uses, 537. 

Conveyancing, system of, 511. 
Coparcenary, 351. 

Coparceners, ib. 

Copyhold, 193, 219, 631—654. 

Acts, 63ip. 

admittanc'Mo/«641, 643. 
alienation of, 640. 
commibsfoners, 650. 
commutation of fines, 
&c.,,650. 

conveyance of, 640. 
desccn^in, 226, 632, 640* 
devise of, 647* 
dower in, 634. 
equitable interests in, 
649. 

enfranchisement of, 226, 
639 . 

• estate, assets in the hands 
of heir or devisee, 638* 
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Copyhold, estate tail in, 633, 

execution against, 038. 
extinguishment of, 226, 
n., 639. 

fines, hei'iots, &c, in, 
227, 635, 

forfeiture of, 227, 635, 

, for life or yeers, 632. 
free bench in, 634. 
liability of, to payment 
of debts, 638. 
licence to demise, 640. 
mortgage of, 645. 
of inheritance, 226, 633. 
partition of, 349, n, 
quit rents in, 635, 684. 
rents of assize in, ib. 
Bim'ender of, 641, 642. 
title to, 640. 

■waste con^mitted on, 634. 
ders, formerly villeins, 224. 
Com age, tenure 205, 

Corodiea, 656, 6.57, n. 

Coronation oath, 91. 

Corporate counties, 137. 

Corporatioq^ 128, 362, 460. 

municipal, 128, 478. 
purchases by, 477. 
alienation'! by, 478, 
479 . 

Corporeal hereditaments, 175. 

Corpus juris canonici, 66. 

civilis, 64. 

Corruption of blood, 446. 

present law as to, 451. 

Council of, India, 1 16. 

of Governor- General in 
lodi&, 116. 


Counsel, 17, 19. 
Count iSo. 

489.i 


Coui&ties, 130. 

corporate, ' 1 37. 
palatine, 133, 670. , 

^tora.13, n. . , J ' 

Eng* 

'i' 


County Courts, 132, 302. 
members, 132. 
palatine, 133. ^ 

rate, 1 33. 

Court baron, 220. 

Christian, 67. 
custornarji^ 225. 
of wards and liveries, 197. 

Courts of great session in Wales, 87- 
of the counties palatine, 134, 
135. 

Covenant, in a conveyance, 498. 
in a lease, 523. 
running with land, 498, 
523. 

to stand seised, 365, 539, 
540. 

writ of, in a fine, 568. 

Creditors, simple contract, 4.35. 

'• specialty, 436. 

Crime, distinguished from civil in- 
jury, 142. 

Croke's Reports, 52. 

Cross remainders, 353. 

sign of, in deeds, 501. 

Crown grafts, 452. 

hereditary succession and 
.* title to, 408, 426. 

Curialitas, 269, n. 

Cujus est solum, ejus est usque ad 
coelum, 174. 

Curtesy, tenant by the, 269, 380. 

Custom, 41, 45, 46, 55. 
dower 276, 
heriots %, 635* 636. 
of borough English, 55, 
57, 216, 

of gavelkind, 55, 57, 217. 
of LondoUi 56, 58, 
of merchants, 56. 
particular, 55. 
ru(p8 as to validity of, 58 
—61. 

trial of a, 57. 

Customary court Of copyholders, 
225, 641. 

freehold, 228, 230, 
648, n. 
tenure, 228. 
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D. 

Dane-Lage, 43. 

iJate of a deed, 499. 

Day, legal, coniputalion of a, 288. 

Deanery, rural, 120. 

Death, civil, 146, 2^1. 

Debts, specialty, liability of the heir 
on, 433. 

. simple contract, heir’s liability 
,00,435.* 

Deceit, writ of, 648, n. 

Decennaries, 127. 

Declaration of Title Act, 702,705. 

Declaration of trusts, 37^8. 

Declaratof/ statutes, 71. 

part of law* 35. 

Declaring uses of fine or recovery, 
582. ^ ■ 

Decretals, 65. 

Decretum Gratiani, 65. 

tiedimuf potestatcm, writ of, 569, 

De donis statute, 247, 249, 255, 
323, 560, 574, G33, 689. 

Deed, Acts for shorttning lan- 
guage 6f, 491, n. 
ambiguity in, 507, • 

attestation of^ 503. 
avoidance of, 504. 
cancelling of, 505. 
conclusion of, 499, 
condition in, 494, 
consideration of, 505. 
construction of, 507. 
counterpart oij 489. 
covenants in, 498. 
date of, 499. 
definition of, 487. 
delivery of, 502. 
discharge of, 507. 
execution of, 503. 
hahbndum in, 492. . 

inconsistent dausesiin, 509. 
indented, 488, 
inter partes, 491. 
must be written or printed, 
490. 

of release, 527, 540, 545. 
original and counterpart, 489, 


Deed or escrow, 503. * 
poll, 489. 
premises in, 491, 
reading ol^ 500. 
recitals in, 492. 
reddendum in, 493, 
registration of, 621. 
releas^of, 507. 
requisites of, 489, 
sealing of, 500. 
signing of, i5. 

, stamps on, 490, 
tenendum in, 402. 
to declare or lead uses of fine * 
or recovery, 582. 
voluntary, 506. 
warranty in, 494. > 

where requisite, 487. 
witnesses to a, 503. 

Defeasance, deed of, 535, 

Deforciant, 571, 

De la plus belle, dower, 276. 

Deliviffry of a deed, 502, 

De Mercatoribus, statute, 316. 

Demesne lands, 219. 

• seisin in, 239. 

Demise, 521, 523 — see Least.. 

Demi-vills, 129. * 

Democracy, i6 2. 

Denizen, 443. 

Dependencies, Colonial, 103. 

De|> 08 it of title deeds, 310, n. 

Derby, Earls of, (formerly lords of 
Isle of Man,) 102. 

Dereliction, lands^b^457. 

of pro]prty,^64. 

Derivative or primly conveyances, 
527. 

Descent, 166, 231, 391. 

as if from the purchaser, 
428, 4JJ9, 432, 439. 
breaking the, 432. 
by particular custom, 392. 
founded originally on the 
common law, 393, 
from the purchaser, 394. 
half-bj^ in, 422, 424, 

. 427. 
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Descent, in* copyholds*, 226, 632, 

6^0, 

' in feuds, 184. 

Inheritance Act, 393. 
origin of, 167. 
or purchase, 388. 
paternal line preferred, 

, 415, 4J7. «. 

‘ per stirpdis, 409. 
per capita, 410. 
preference of males, 405, 
rules (or canons) of, prior 
to Ist January^ 
lS34.o394, n. 
since Ist January, 
1834 . . 301—427. 
special cases of, 428. 

Tables of, 394, 429. 
traced to lineal ancestry, 
412. 

traced from person last « 
entitled, as if he had 
been the purchaser, 
when, 429, 439.' 
traced on failure of male 
paternal line, how, 418. 

Detached parts of counties,,131, n. 

Determinationof estates at will,296. 

Devise, 596-^621. 

1 - . attestation of, 604, 606. 

by married \l*onien, 602, n. 
by virtue of a power, 615. 
construction of, 609—617. 
executory, 619. 
is in nature of a declaration 
of uses, 618. 
lapsed, 613. 

meaning o^’“ dying without 
issi/,” &c. in, 616. 

' be in writing, &c., 
598, 601, 604. 
of a fee, without words oC 
inheritance, 611, 612. 

of “all*my lands and tene- 
ments,” where it in- 
cludes lease for years, 
615. 

of customary freeholds, 

230 , n, 

. particular pbihts of con* 

: stnwjtiottiin. new 

power l<^ S99, 60b, 602. 


Devise, publication of, 604. 
residuary, 615. 
revocation of, 604, 608. • 
speaks as at time of death, 
611. 

subject to rule against per- 
petuities, 619. 
to a charitable use, 602. 
to trustees, construction of, 
as to estate they take, 
612, 

to heir, 403. 
to uses, 600. 

Devisee, liability of, for debts, 434. 
Digest, Justinian’s, 64, 

Dignities, 656. 

iPescent of, among females, 
^ 408, 409.“ • 

Diocese, 117, 120, 
pioichia, 121^, n. 

Directory part of law, 35. * 
Disabling statutes, 72. 
Disafforestment, 676. 

Disclaimer of estate, 482/ 
of tenure. 470, 
of use, 371. 

Discon tin?iance of estate tail, 249, 
n., 469, 519, h. 
Disparagement of ward, 198. 

Displacement of reversion, &c,, 
322, 469, 519, 

Dispunishable for waste^ 263. 
Disseisin, 319, 519. 

Distress, 682, 686. ^ 

Districts, eccMastical, 126. 

Divesting reversion, j&c., 322, 
519, n. 

Divine law, ‘‘ 

service, tenure by, 232. 
Divisions of counties, 131, n. 
Di^rce, effect of on dowVr, 273. 
Doctor and Student, treatise known 
as, 53. 

Dom-Boc of Alfred, 43, 44. 
Domesday Book, 187. 

Don, grant, et render, fine sur, 
571. 
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Bonis, staluto de, 247, 249, 255, 
574, C.‘i3, 689. 

dos ration abtlis, 283. 

Dotalitium, 273, • 

Double rent, 300. 
value, ib. 
voucher, 577. 

Dower Act (3 & 4 Will. I c. 105), 
282. 

• actioij of>277, 

ad ostium ecclesiee, 276,283/ 
assignment of, 277. 
by particular custom, 276. 
de la plus belle, ib. 
ex assegsu patris, 276. 
how barred, 278^^ 
hojv« the wife shall be en- 
dowed, 276. • 
of what wife is endowed, 
272, 274, .‘^80, 382. , 

revolutions in the law as to, 
283. 

who may be endowed, 273, 

Drainage, improvements, provision 
to facilitate, by, 267, n. 

Druids, 41. 

Duchy of Lancaster, 13J. 

Durante viduitate, estate, 261, 265. 

Duress, of imprisonment, 152, 
per mitias, 145. 

Durham, counly palatine of, 133. 

Dyer's Reports, 52. 

** Dying without Issue,” words of 
in a devise, 616. 

4 '^ 

E. 

Easements, 656, 609. 

Ea*8t India Company, 112. 

East Indies, t5. 

Ecclesia^ieal commissioners, 1 20, n. 
» coujts, 67. ^ • 

divisibn of England, 
119. 

leases, 478. 
persons, alienation by, 
ib. 479, 

Edgar, king, his laws, 44. 


Edward the Confessor, his laws, 
44, 189. 

Ejectment, action of, 579, n; 
Elegit, estate by, 303, 316, 383. 
Elopement and adultery, 274, 278, 

Ely, bishop of, 137. 

isle or, ib. • 

Emblements, 264, 265, 266, 294, 
295. 

Enabling and disabling statutes, 72. 
Enceinte, 336. 

Endowment — see Dower. 

Enfranchisement of copyholds, 226, 
• 653. ' 

compulsory, 653. 
m of tfie colonial 
slaves, 111. 
of the villeins, 
^ 222 . 

Englawffand Wales, Scotland and 
Ireland, population of, 138, n. 
ecclesiastical division of, 
119. 

• civil division of, 126. 
what it includes, 85. 

English constitutionf 33, H8. 

laws, when in force in 
cciony, 108. 

Enlarger I’esiate, release by way of, 
527. 

Enlarging or restraining statutes, 
72. 

Enrolment of bargain and sale, 513. 

Entails, 247—2581 

after possieWtetj^r issue 
extinct, 267, 590. 
barred by ^common reco- 
very, 253, 580. 
barred by deed under 3 & 
4 Will.lv. c. 74.. 256, 
583. 

barred byline, 255, 574, 
do not merge in the fee, 
323. 

effect of judgments on, 257. 
equitable, 589, 590. 
ex viri, 581. 

jemalei;250. 
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fintails, in ci^hold, 633. 

in incorporeal heredita- 
inentS; 689. 

in frank marriage, 251. 
male, 250. 
quasi, 455. 

special or general, 249. 
where the reversion or re- 
^ * inaindcr is in the crown, 
581. 

Entireties, tenants by, 347. 

Entry of lessee, 522. 
right of, 519. 

and feoffment, release by 
way of, 529. 
of heir, 432, 515. 

« on breach of condition, 306, < 
307, 309, 524. 
of covenant in 
lease, 521. 

Equitable estates, 235, 314, 360, 
mortgage, 310, n. 

Equity, 82, 375. • ^ 

in court of law, 314. 
of a statute, 75. 
of redemption, 311, 313. 
Escheat, 166, 183, 204, 2H, 227, 
437. 

propter defectum sangui- 
^ nis*438. 

propter dcliqjum tenentis, 
445. 

Escrow, 503. 

Escuage, 206, 

Estate at sufferance, 299. * 

at will, 295. 
by elegit, 316. 
by statu^ merchant, 314. 
by stajp^e staple, ib, 
by*f!!e curtesy, 269. 
for life, ^260. 

for years, 288. < 

from year to year, 297. 
in antient demesne, 22S. 
in common, 355* 
in coparoenary, 351, 
in dower, 272. 
in expectancy, 318. 

, in fee simple^ 238. 

In fee tan, Es?- 

^ in joint 


Estate in mortgage, 311. 
in possession, 318. 
in remainder, 324. 
in reversion, 319. 

« in severalty, 343. 

legal and equitable, 235, 
314, 360. 

not of inheritance, 236, 
oi| condition implied, 303. 
on condition expressed, 304. 
pf^rticular, 319. 
of inlieritancej 237. 

• pur autre vie, 260, 456. 
real and personal, 286. 
upon condition, 303. 

Estates, settled, 257, 263, 272. 
Estoppel, 487, 488, *n. 

Estovers, 262, 293. ' r 

common of, 662. 

Ex assensu patris, dower, 276. 

Exchange of lands. 269, 524, 
664, n. 

Executive and legislative powers, 
32. 

Execution of deed, 503. • 

Executory devises, 619, 
trusts, 372. 

t'uses, 553, 554* ‘ 

Exiloj 152. , 

£x provisionc viri, estate tail, 581. 
Expectancy, estates.in, 318. 

Extinguishment of copyhold, 226, n. 
639. 

of incorporeal he*^ 
reditatnent8,683, 
j n.,700. 
releawi by way of, 
529. 

Extra-parochial places, 123. 

Extravagantes communes, 65. 

Joannis, ib. 


Failure of hdrs of the purchaser, 
bow lands shall descend 
on, 429, 439. 

of issue of the purchaser, 
how lands shall descend 
on, 412. 
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Fairs and markets, 671. 

Falkland Islands, Acts relating to, 
„ 108, n. 

Farm (or feorme), 523. 

^Fealty, 181, 252,262, C33. 

Fee, base, 244. 

farm rents, 685 1 
in abeyance, 241. , 

limited, 243, n. 
meaning of the word, 2. 
on a fee, 55^. 
qualified, 244. 
simple, 238. 
simple absolute, 243. 
simple conditional, 243, 244. 
simple determinable, 243, n. 
simple qualified, 243* 
tail, 24{f — see Entail. 
upon a fee, 553. • 

words necessary to create a, 
242, » 

Female"wardB,^na^riagc of, 199. 

Feme covert, conveyances by or 
to, 401,481,591. 
, will by, 602, n. 

Feodum (or feudum) militare, 1 93. 

talliatum, 248, 

Ifeoffee, 236, 288, n. 

* jp uses, 364. , 

Feoffment, 181, 236, 512. 

forfeiture by, 321. 
by insane persons, 480. 
to uses, 376, 537, 540. 
in gavelkind, 218. 

Feoffor, 236, 288, n. 

Feorme, 523. 

Ferse naturae, animals, 164, 673. 

Ferries, 671. 

FeuB, (or fief,) 178, 237, 396. 
honorary, 184. 
military, ib, 

proper and improper, 185.^ 

Feudal system, origin of, b77. 

tenures, introduction into 
England, 186. 

Feudum (or feodum) antiquum, 
397, 413. 
apertum, 438. 

VOL. I. 


Feudum improprium, ]8‘5. 

individuum, 407. • 
novum, 897, 413. 
novum ut antiquum,’ 398, 
413. 

paternum, 398. 
proprium, 185. 

Fidel commissum, 361 . 

Fief— see Feud, . 

d’baubert, 193. 

Fine, feudal, 673. 

on alienation, 182, 201, 227. 
Fines in copyhold, arbitrary ov 
certain, 636. 

Fines of record abolished, 256, 507, 
583. 

• and recoveries Act, ib. * 
bound parties and privies, 

572. ^ 

discontinuance, 575. 
forfeiture by, 
former force of, 572. 
levi^'d by married women, ib. 
levied by tenant in tail, 255, 
574. 

levied with proclamations, 
^ 570, 573, 574. 
non-claim on, 573. 
partes finis nihil habuerunt, 
574— see ftEcovEKY. 

Fire bote, 262^ 293. 

First fruits, 203. 

Fitzherbert’s Abridgment, 53. 

Fish, property in, G7U. 

Fisheries, ib. 

Flcta, 52. 

Folkland, 220. 

Foot of a fine, 570.1 
Foreclosure, 313. 

Foreign dominions ofrfhc sovereign, 

• 118. 

Forensic medicine, ^8. 

Forest, franchise of, 673, 677. 
laws, 675. * 

Forfeiture, 183, 204, 214, 304, 
368. 

by alienation, 304, 322, 
336, 468. 

on aitoiit^r, 204, 366, 

446 . 

S A 
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Forfeiture, iu copyhold* 227, 635* 

« in feuds, 1 83. 
of lease, 309, n. 
title by, 459. 

Formedon, 575. 

Fortescue, 52. 

Fowls of warren, 679. 

Fraction of time, 290. 

Franchises, 304, 670. 

Frankalmoign, 231, 252. 

Frank marriage, 251, 352. 

Frankpledge, 129. 

Frank tenement, 192, 235. 

^Frauds, statute of, 434, 502, 510, 
521,525, 520. 

Fraudulent devis^, statute of, 434. 

Freebencb^34. 

Free fisbelf^ 079, 080. 
services, 191. 
socage, 192, 193, 209* 
warren, 078. 

Freeliold, 215, 235, 230, n. 
customary, 228^ 
estate, 235. 
by wrong, 518. 
in <al>eyance, 242. 
in future, 327, 552. 
in law, 4b2. 
remainder, 330. 

Futuro, estates in, 318, 327. 

G. 

Gage, estates ?n, 310. 

Game.,^, 

Gavelkind, 55, 215, 217* 

General Inciosure Act, (41 Gee* 
HI. c. 107), 063. 
Veshy Act, 124, 

Gift of lands, §18* 

Gilbert, Chief Baron, 53* 

Glanville, 52. 

ascriptitn/l'^. - ■ 

‘ vOood « aSflji:' , 


Government, forms of, 31. 

origin of, 30. 

Governor-general of India in coun- 
cil, 114, 118, b. 

Gi^and coustumier of Normandy^* 

46, n., 103. m 

serjeanty, 205, 215. 

Grant at comfnon law, 519. 
lying in, 620. 
royal, 625—629. 
to uses, 539, 547. 

Grantee of reversion, 307«* 524. 

G ration’s decree, 65. 

Great Britain defined by Act of 
Union, 89. 

Great Britain and Ireland, popula- 
tion of, 138, n. 

Great charter, 09, ISO, 200. 
seal, 027. 

Gregorius, 03. 

Gregory’s decretals, 65, 

Gross, common in, 000. 

villein in, 221, 224. 

Guardian in chivalry, 196. 

in copyhold, 220. 
in socage, 212. 

Guernsey, island of, 103. 


H. 

Habeas corpus, 150. 

suspension of, 151. 

Habendum of a deed, 492, 
Habitations, ji^perty in, 159* 

Heereditas jadens, 454* 

nunquam oscendit, 
former maxim of, 41 3. 

Hale, Sir Matthew, 53. 

Half blood, 422. 

former exclusion of, in 
- England,' 422. 

^ new rule as to, 427. 

Hamlet^ 129* 

Hares, beasts of warren, 079. 
Hawkins, Pleas of the Crown, 53. 
Ilay Iwte, 202, 203. 
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Ileadboroiigb, 127. 

Health, injuries affecting, 149. 
Mlidge bote, 262, 293. 

Heir, 237, 250. 

I apparent, 392. 

a word of limitation, 242. 
entry of, 432, pi 5. 
inability to be one, 438. 
liable to ancestor’s* debts, 434. 
limitatiotn to, 403, 404, 

‘ limitation tjp, or to heirs of 

* the body, 339, 428. 
of tlie body, 250 — see En- 
tails, 

presumptive, 392. 
where he takes by purchase, 
403, 404, 428. ^ 
Ileroditamairt, meaning of^ 175. 

corporeal ,*i5. 
incorporeal, G55. 

ITcriots, 220, 226, G3fi, G36. • 

Hermogcncs, (53. 

High constable, 129. 
seas, 119. 

Highways, GG7. 

Hobart’s Reports, 52. 

Hobhousc’s Act, 125. 

Holding over by a tenant, 300 — 

• 30 ^ 

bmage, 181, 

fn copyhold, G43. 
Honorary feuds, 184. 

Honor, (or seigniory over several 
manors,) 220. 

Hotchpot, 353. 

House bote, 262, 298. 

Human laws, obligation of, 39. 

Hundred, compensation by the, 
• J30, n. 

division of counties into, 
129. 

I.* • 

Idiots, conveyances by, 480, 
devise by, 001, 003. 

Illegal conditions, 308, 

consideration, 500. 


Illusory appointments, .557, n. 
Immediate descent, 421, 4^4, 
Immemorial usage, 40, 093, * 
Impartible, things which are, 355. 
Impeachment of waste, 203. 

Imperial constitutions, 64. 

Implied conJiti<tn, 303. * 

covenants, 498, n. 
trusts, 378, 
uses, 365. 
warranty, 49,^, 

Impossible condition, 308, * ’ 

Imprisonment, illegal, 149. 

Improper feuds, 185. ^ 

In alieno solo, profit, 092. 

Incident, 320, m m 

Incidents to rcversions,^330. 

Tnclosure Acts, 063, GG4, GC4, n. 
^commissioners, 665. 
of common, 663. 

Incorporeal hereditaments, 1 75,665 
--703 

• appendant or ap- 
purtenant, or in 
gross, 688. 

‘ aretfinemeuts, 689. 

extinction of,*700“^‘" 
* how conveyed, 69 1. 

Indenture, 488. 

Indentures of a fine, 570. 

India, 112. 

Acts relating to, 117. 
destitute natives of, in this 
country, 116, n. 

Indian bishops, 1 1 4%^^. 

Induction to a bencGcc, 515. 

infants, conveyances bv and to, 
4S1. 

devise by, *601, 602. 

Inheritable blood, 440. _ 

# • 

Inheritance, canons of, 394—427. 
collateral, 420. 
copyhold of, 633. 
ostates of, 237. 
origin, of* 106. 

Injunction, 83. 

2 
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Injury, civile 142* 

Initiate, tenant by curtesy, 270. 
Innocent conveyances, 559. 

Inns of Chancery, 17, 19, 
of Court, ib. 

In pais, matter, 511. 

InoiBcious will, 6C|i4, k. 

In pVi materia, statutes, 78. 
Inquisitio post mortem, 197. 
Inrolment of bargain and sale, 543* 

Insane persons, conveyances by 
and to, 480. 

Instalment in dignities, 515. 

'i^nstitutes of Justinian, 63, &4. » 

of Sir E. Coke, 53. 

Interess#tennini,^93, 522, 528. 
Interested witnesses to will, 607. 
Interlineation of a deed, 505. 
Interpretation of statutes,'* 

Investiture, antient, of land, 514, 
620. 

Ionian Islands, Acts relating to, 
108, n. * 

Ireland, 94, 

Act of Union, 99. 

population <^\ 138, n. 

Islands, adjacent to Great Britain, 
103. 

rising of, in the sea or a 
river, 457. 

Isle of Man, 101. 

Isle of Wight, 101. 

Issue, 250^_^ 

dj4f§without, words of, in 
a devise, 616. 

of the purchaser, failure ofy 
412. 

J. 

* « 

Jersey, island of, 103. 

John, king, 189. 

Joint tenancy, 344* > ; , , v 

how 1^9* 


Judges, the depositories of the law, 
48. 

Judgment, elegit upon, 257, 316, 
fy 3 1 7, n. 

f registration of, 257, n. 

Judicial separation, effect of orf| 
dower, 273. 

Juris, scintilla* 372, n. 

' Jus accrescendi, 348, 
ad rem, 515. 
in re, i6. 

i fidu^ariuni, 362. * 

precariurn, 361. 

Justinian, laws of, 11, 63, 64. 


King, giant by, 625 — 629. 

King’s College, London, 21, n, 
'King’s silver, 569. 

Knighthood, 208. 

Knight of the shire, 132. 
service, 192, 209. 

Knight’s fee, 194. 

L. 

Labeur, how far the fjgbt of 
property founded upon,' foitf, 
163. 

Lancaster, county palatine of, 133. 

Land, its legal siginhcaUon, 173, 
395, n. 

devisable before the Con- 
qu^li 168, 599. 
holdefi of Ih^ c^own, medi- 
ately or imtnediately , 237. 
origin of property in, 102. 
Registiy Act, 702 et stfq. 
Land tax, origin of, 207* 

Lands Clauses Consoli4^tion Act, 
170,11. 

Lapsed devise, 613, 6H. 

Latent ambij^ity, 508. 

Lathes in Kent, 131. 

Law, canon, 8, 12, 65. 
civil, 63. 
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Law, common, 10, 41, 47. 
divine, 24. 
feudal, 177. 

■ freehold in, 432. ^ 

merchant, 56. 
municipal, 26, 35. 
of nations, 25. 
of nature, 22. 
of revelation, 24. 

Homan, 63. * 

statute, 69, 
study of the* 1 — 21. 
unwritten, 41, 69. ^ 
written, 69, 81. 

Lawful conveyances, 559, n. 

Laws in general, 22, 40. 
of England, 41, 81. 
of Justinian, 6.3, 64. 

Leading uses of fine o|; recovery, 
574, 582. 

Leap year, 288. , ^ 

Lease, 289, 2a3, 521. 

and release, 539, 541. 
by deed, 293. 
by husband, 294, n. 
by tenant by the curtesy, 
272. 

by tenant in dower, 285. 
by tenant for life, 2.58. 
by tenant in tail, f6. 
allege, 478. 

““desiastical, ih. 
in futuro, 522. 
in writing,. 293. 
long, 291. 

operative words in, 523. 
practice as to preparing, 
491, n. 

Leasing powers, 556^ 

Lectures, law, 20. 

Legal and equitably estates, 235, 
• 314. 

education, 20. 
estate, 314, 376. 

, transfer of, by order 
of Court of Clfan- 
eery, 380* 
memory, 58, 694. 

Legatine constitutions, 66. 

Leges scriptse, 69. 

Legislative and executive powers, 
32. 


Le grand coustumier, 48, n., 103. 

Letter of statute, no rule (br con- 
struction, 74. 

Letters-patent, 625. 

Levant and couchant, 661, 688. 
Levin 2 *s Reports, 52. 

Levying money without co|iscnl of 
parliament, 170. * 

Lex mercatoria, 56. 

non scripta, 41 — 69. 
scripta, 69 — 81. 

Liber judicialis of Alfred, 43. 

Liberi socmanni, 211, 

Idbert^s and franchises, 670. ^ 

Liberty, personal, 149. 

Liberum maritiigium, 251. 
tenementum, 235. 

Licence of alienation, 208. 

in mortmain, 
460. 

revocable, 235. 

Licentia concordandi, 568. 

Life, 143, H7. 

estates ror, 260. 
forfeiture of, fojr crime, 147. 
Light, 164, 669. . 

Lights, abatufonment of, 701. 
Limbs, defence of, 144. 

Limitation as to prescription, 697. 
* conditional, 305, 

* to uses, 364, 537, 558. 

Lineal ancestors admitted to de- 
scent, 41i. 

* warranty, 4?^^ ^ 
Littleton’s tenures, 53. 

Livery in deed, 517? 

in law, t6., 518. 
lying in, 530. 

of seisin, 181, 194, 236, 
287, 368K514. 
or ousterlemain, 196. 

Local Inclosure Aets, 663, 
and personal Acts, 71, 
customs, 54, 55. 
taxes, 123, 

London^ customs of, 56. 



INDEX. 


/ 


726 

Lord and vassal, 179. 
feudal, ib. 

Lordships, 220. 

Lord Worsley's Act, C64. 

Lunar month, 289. 

Lunatics, conveyances by and to, 
480. 

Lyinff fh grant or in livery, 520, 
091. 

Lyndewoode's Provincialc, 66, n. 

M. 

Madmen — sec Lunatics. 

^ladrns, bishop of, 115. ^ 

Magna Charta, 09, 1F9, 201, 206! 
Mala in se, 39. 

Male preferred to female in de- 
scents, 405, 415. 

Man, bishop of, 120. 

island of, 101. * ^ 

Manchester, bishop of, 120, n. 
Manors, 219, 225. 

Manumission of villeins, 222. 
Marchela, 216. ^ * 

Maritagium, 198,212. 

Mark, signing*deed by a, 501. 
Tiark’et, Oiir and fcrif^, 671. 
towns, 128. 

Marriage in clnvalry, 198. 
in socage, 212. 
settlement, 337. • 

Married women — see Feme Co- 
vert. 

Mayhem, 144. j 
Medical j^ASififffudence, 8. * 

Memory, time of legal, 58, 094. 
Menaces — see Threats. • 

Mercen4age, 45 . 

Merchant, law, 56. 

status, 314t 

Merchants, of, 56. 

Mercheta, 216. "^' 

322, 3$2. 

of a sipfiple ooiitHfcct 


Merton, statute of, 662, 

Mesne (or middle) lords, 101. 

Middlesex, registration of conv^y- 
ij^ances in, 621. 

Mifitary courts, 67. 
feuds, 193, 
tenures, i5., 209. 

Minas, duress per, 145, 

Mirrour, The, 52. 

Miscarriage, procuring, 143. 

I Misuser, %)rfeiture for, 704. 

Mitter le droit, 529. 

Testate, ib. 

Mixed government, 32, 33. 

Modus l^Vandi fine's (18 Edw. 1.) 
568. 

Monarchy^ 32. 

Monk, 146. 

» • 

Monmouth, county pf, 87. 

Monster, cannot be heir, 440. 

Month, calendar, 289. 

lunar, ib, ^ 

Mortgagee out of possession, 312. 

Mortgage, 310. 

% equitable, 310, n, , 

Mortmain, 362, 459. ' ^ >1' 

* relaxation of, 465.^’' - . 

Mortuo vadio, estate ib, 310. 
Mother churchcirfy t^!. 

Moveables, property in, 159. 

right of disposing by 
will, 168. 

puisn6, 441. 

corporatioirsi 128. 

^ ^ law, 26, 35* 

Mutual conveyances, 525. • , 

H. 

Nations, Jaw of, 25. 

Nativi, 222. 

Natural aflfection, consideration of, 
541. 

liberty, 149, 
life, 147, 262, 
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Naturalization, 138, 443. 

Nature, law of, 22. 

Navigable rivers, 679. 

Nc exeat regno, #rrit of, 152. 

Negro slavery, HO. 

Nemo est haeres viventis, 392. 
Neife, 223. 

Nepbew preferred to uncle in cle-*^ 
scent, 411. 

New Bjunswick* acts ufilating to, 

108, II. 

Newfoundland, acts relating to, 
ib. 

New South Wales, acts relating to, 
ib* * « 

Now Zealand, acts relating to, ib* 
Non-claim, bar by, 574. 

Non compos — see Lunatics. • 

feoffment by one, 489. 

Non obstante clause, 405. 
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Ostium ccclesim, dower ad, 270, 
283. 

Ousterlemain, 190. 

Outstanding terms,, 384.. 

F. 

Pais, conve 3 »ances in, 511.« 
matter in, ib, * 

Palatine counties, 1 33. 

Palmer, Sir Geoffrey, 337. 
Pandects, 1 1, 11 ., 61. 

Papirius, 63. 

Paramount, lord, 191. 

•Paravfiil, tenant, 191. 

Parceners, 351. 

Pares curtis, 2W. 

Parish, 120. 

origin of, 122. 
meeting, 124, n. 

^“oftices, ib. 
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Nomuser, forfeiture for, 701. 

Norman Conquest, 390. 

jurisprudence, 45, 46. 

Normandy, one of the sources of 
our common law, il5. 

Nctrfojjs Island, acts rolatiiig to, 

“‘"*^ 108 , u. 

Note of a fine, 569. 

Notice to pay off mortgage, 31 1, n. 
quit, 297, 298. 

Nova statuta, 69, n. 

Novels in the civil law, 63. 

O. 

Oath of fealty, 181. 

Obligation of human laws, 39, 
Occupancy, colonies gained by, 
title by, 163,453,^^91. • 

Operation of statute, 73. 

Origin of common law, 46. 
of equity, 82. 

of property, 160. • 

Original deed, 489. 


Park, 678. 

Particular customs, 54. 

• estate, 319. 

tlkirit, alienation by, 
408. 

Parties to a deed, 491. 
to a Aue, 572. 

Partition, deed of, 526. 

of coparcenary, 354. 
of joint tenancy, 349. 
of tenancy in common, 
359. 

Partnerships, managed by equity 
courts, 83, ^ 

iWlridge, a fowl ol Vu.<^n, 679, 
Passive trusts, 376 j 
Pasture, common of, 658. 

Patent ambiguity, 508. 
letters, 625. 
rolls, 626.t 

Paternal line preferredto maternal^ 
in descent^ 4J6, 417* 

Pecuniary consideration of bargain 
and sale, 542. 

only matter of form, 
. 544. 
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Peers for Scotland, 90. 

^ Ireland, 100. 

Penal .servitude, 153, n. 
statutes, 71. 

Pensions, C56, 667, n. 

Per capita, 410. 

Permissive waste, 263, ?93, n., 296, 
29^. 

Per ray et per tout, 346. 

Perpetuity, doctrine of, 475^ n., 560, 
562. 

' Personal acts of parliament, 71. 
annuity, 305. 
bequest, 599. 

» chattels, 287. * < 

estate, 172, n., tel. 
liberty, right of, 143. 
rights, Htf, 142. 
security, right of, 143. 
things, 172. 

Per stirpes, 409. ^ 

Petition of right, 150, 171. 

Petit serjeanty, 215. 

Pheasant, a fowl of warren, p79. 
Pickage, 672. 

Piscary, corara^n or, ool. 
•iituygrjounds, public, 465. 

Pledge, estates in, 30^, 310. 
Plenum dominium, 511. 
Plouglibote, 262, 293. ^ 

Ploughland, 193. 

Plowden’s Reports, .'’*2. 

Poll, deed, 489.,/ 

Poor rate,JL3i^ 
laws, ib., 145. 

Population of dreat Britain and 
Ireland, 138, n. 

Portland, isle of,d01. 

Possessio fratrts, 424. 

■ f 

Possession, 

if'' ' ^ pi^ises held 

I': jdg^itoip; Ida; 

i03» y 


Possibility, 234, 333. 

common, 333, 

^ double, ih, 

of reverter, 248, 320, «, 
remote^ 333. 

^ upon a possibility, ib. 

Post fine, 569. 

Posthumous child, 144, 336. 

^ r descent, 445. 

Potentia propinqua, 333. 
remota, 

Power (mere) not an estate, 234. 
to appoint lands, where ex- 
ecuted by devise of them, 
557, n. 

Powers, 234, 55.5. % 

of revocation qiid new ap- 
pointment, 55*5. 

Poynings’ Laws, 96. 

IVactice amon^ conveyancers, as to 
preparation of deeds, 491, n. 

Praecipe in a recovery, 576. 
in a fine, 568. 
tenant to the, 578, 


Prmmunire, 163. 

Praetor, 03. 

hdei commissariiis, S62» 
Precedent condition, 309* ^ 

Premises of a deed, 49|i ^ 
Prescription at comnibll Ilf, 693. 
by staiuiEe, 69f; 
in a que 696. 

Presentment by the homage, 652. 
Presidencies, Indian, 114. 
PresunqpitiVe heir, 392. 

Primary or derivative conveyances, 
' 526. 


Primer fine, 50$. 

, seisin, 197,203. 
PrimogeniHtre, 406. 

Prince df Wales, 86* 

Private acts of parliament, 70, 622, 
625. 

interest how fat sacrificed 
to public, 170. 
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Private relations, rights in, HO. 
rivers, 679. 
ways, 667. 

Vrivies to a fine, 572. 

Privileged villenage, 192, 226. 
Privity of estate, 528. 

Privy purse, 629. ^ 
seal, 626. 

^ ^ t 

Proclamations, fine with, 570, 57^^. 
Production of cestuis que vies, 342. 
Profession, monkish, 146. • 

Profits in alieno solo, 692. 
Prohibition to leave the realm, 152. 
Promulgation, of laws, 28. 

Proper feuds* 1 85. » 

Ih'opcrty, origin of, 156 — 164. 
personal, 172. 
real, ih. , 

rights of, 140, H2. * 
violation of, for public 
benefit, 170. 

Protector of the settlement, 257, 
5«4, 586. 

Prothonotaries, 5 1 . 

Province of an archbishop, 119. 
Provincial constitution!, 66. 
rVoviso for re-entry, 524. • 

Public act of parliament, 70. 

good, sacrifice of private in- 
terest's to, 170. 
rights, 140, 142. 
rivers, 679. 
ways, 667. 

Publication of will, 604. 
Punishment, capital, 147. 

Pur autre vie, tenant, 260, 453, 681. 
Purchase, title by, 3^9, 388, 389. • 

Purchaser, blood of the, 396. 

by bis own conveyance, 

• 403, 404, 650.^ 

descent from the, 394. 
meaning of term, 389, 
394. 

quasi, 428, 429, 433, 
439. 

Pure villenage, 1 92. 

Purlieus, 676. 


Q. 

Qualified fees, 214. 

^Quarantine, the widow’s, 277. 

Quasi efRail, 455. 

purchaser, 428, 429, 433, 
439. 

I Quebec, alts relating to, *108, n. 

I Queen, description of, in her claim 
of the allegiance of India, 116. 

I Queen’s land. Act relating to, 108, 
1 n. 

I Que estate, prescribing in, 696. 

I Quia emptores, statute of, 204, n. 
I .232,239, 277, 310, 316, 4J1, 

! 685. 

Quick with child, 143. 

Quiet enjoyment, 498. ^ 

Quit rents, 635. 

• • 

li. 

Rabbits, beasts of warren, 679. 
Rack rentsj 685. 

Rapes, divisions in Sussex, 131. 
Rasure in a deed, 5i06. . 

Rate, connfy, 133. 

Readers of the Inns of Court, 20. 
Reading of deeds, 500. 

Real chattels, 172, n., 286, 287. 
estate, 287. 
property, law of, 

niw All: respecting 
Sr 9 Viet. c. 
106)/ 322, 338, 
482, 486, 491, 

495, 517, 519, 

522, 525, 526. 

repealed Act to sim- 
plify (7 & 8 Viet. 
»c. 76) . . 316, II. 
statutes to abridge 
language of deeds 
(8 & 9 Viet, c, 
U9,124). ,491,0. 
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Ileal property^ to obtain a <3eclara- 
t tion of title to, 

705. 

things, 172,286. 

Ilcalrn, prohibition to leavogfie, 152. 
Realty, 172. 

Reasonable fine, in copyholds, 227. 
Receiver finder a mortgage, 313, n. 
• Recitals in a deed, 492. 
Recognizance, in nature of statute 
staple, 315. 

' Record, 48. 

conveyances by, 512, 622. 
estoppel by, 488, ii. 

^ office, public, 47, n. . 

Recovcrce, 577. 

Recoveror, ib, ^ 

Recovery, common, 253, 462, 576. 
abolished, 256, 567. 
former force of a, 580, 
581 — see Fin^» 
Recreation grounds^, 467, n. 
Reddendum of a deed, 493. 
Redeem, bill to, 312. f 

Redemption, equity of, 311. 

Reditus albi, 685. 

.capital^, ib. 
nigri, ib. • 
quieti, ib. 
siccus, 683. 

Re-entry for breach of condit^n 
or covenant, 305, 524. 
Reeves’s History of the English law, 



Regtam majestatein, 88, n. 


Registration of ci»nveyance3, 621. 
of title, 702. 

Regno, ne exeat, 152. , . , 

Release, effectual as a lease and re- 
lease, 

extinetM ifiSeiporeal 
by, 700. 
the sense of discharge 
/ or Imunciationi 507> 
§27;n-, 670; liv 
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Relief, in copyhold, 227. 

in knight service, 202. 
in socage, 213. 

Religious houses, 362. 

Remttjinder, 318. 

cannot be limited on 
fee simple, 326. 
contingent, 330, 339. 
cross, 358. 

4 * definition of, 324. 

displacement of, 330. 
estate ip, 318. 
r executed, 330. • 

executory, ib. 
freehold, ib. 
how it differs from a 
reversion, 326. 
rules. for.<,hc creation 
• of a, 328., . 
vested, 330. 
when curtesy and dow- 
qr ma} bo claimed in, 
*■ 33. 

Remedial part of law, 36, 37. 
statutes, 71. 

Rent, 681. 

apportionment of, 687*. 

charge, 683, 683, ii. 

chief, 681. 

doublg, 300. 

fee farm, 685. 

iiiciilent to reversion, 821* * 

of assize, 635, 684. 

origin of, 185. 

quit, 635, 684. 

rack, 685. 

seek, 683, 684.. ' ^ - 
service, 682. 

when and whore due, 686. 

Repeal detifi not in force, 69, n. 

generally, 69, 

»Keports, 51, n* * 

Eei^esentation ip descents, 400. 

assembly, 105, 

R^pubBoatlpn of will, 606. * 

Repugnant clauses in a deed, 509. 
condition, 308. 

Reputation, security of, 149. 

Rtequisites of deed, 489. 

Rere-fiefs, 185, 

Reservation of rent, 692. 


INDEX. 
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* 1 

llesiduary devise, 615, 

Rcsponsa prudcntum, 63. St. 

Hcstvaimng and enlarging statutes, 

• 72 . St. 

Restraints of alienation, 475! j gal 

Resulting 3^- 1 

use, 305, o4J. 

* 

Revealed law, 35. ^ ^ 

Reversion, 319. 

definition of, ib. Sa 

disi^lacement of, 322.^ 

' estate in, 318. 
freehold, 321. 

grantee of, his rights, gi 

307. ^ Si 

bow it differs from a, 

•• reifiaindir, 326. ® 

* • incidents to, 320. 1 S 

Reverter, possihility of, 320, n. 1 g 
Revision of statule law, Act,fo , 1 

* 69, 11.* 

R&vival of Act, 80, 81. 

of will, 606, n., 609. 

Revocation of a will, 604, 608. 

of uses, 555. 

Rulings, 131. 

Right close, writ of, ^9. 

of common, () 08 . 

• of entry, 307, 31 9^ 3u . 

to' J*«« 

142. 

of property, 140. | 

personal, 140, 142. 
public, 142. 

Rivers, 679. 

llilion, bishop of, 120, n. 

Voile’s Abridgment, 53. 

Koman law, OS- 

Root bf descent, 399, 401. , 

Royal grants, (325— *2®- 

Rule in Shelley’s case, 839. 

Running ’ 

498,523. « 

Rural deanery, 120. 


St. German’s Doctor 'and Stu- 
dent,” 53. 

St. Helena, 114. 

Sale by mortgagee, 313. 

of property, origin of, 105. 
of real property, practice 
4tH,n. • . 

Sanction of laws, 38. 

1 Sans nombre, common, 6GI. 

Sark, island of, 103. 

Satisfied terms, 385. 

Saunders’s Reports, 52. 

Savouring of the realty, 287. 

Saxon laws, 41, 43, 45. 

1 Scintilla jur«> 372, n. 

Scire facias at suit of crpwn, 629. 

of, bow ascertained, 

,• 92, n. 

Act of Union, 89. 
population of, 138, n. 

Scutage, 206. 

^'“’BiJtion or encroachment 

of, 457. • ^ 

shore^llO. 

Seal, great, 627. 
privy, 620. 

Sealing of deeds, 500. 

.0, {^eals, antiquity of, ib. 

Seek, rent, 683, 684. 

1 conveyances, o-o. 

Secondary 1130,^54. 

Secretary of State for India, 116. 

See, bishop’s, 1^- 
* Seigniory, 240. 

““'S'S’iei.i”*- . 

primer, 497, 203, 214. 
inlaw, 271. 

Scisina facit atipitem, 399, 402, 
tot. 690. 

Select vestry^ 126^11. 

* Self-defence, 147. 
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Scuatus consulta, 70. 

(k'crcta, tb* 

Sepoy revolt, 115. 

Scrjcant-at-law, 17, 19. 

Serjeanty, grand, 205. 

petit, 215. 

Service, 185. ^ 

, dJ chivaler, 193. 
lieriot^SG. 

in antient demesne, 228. 
in socage, 210. 
knight, 192, 193. 

. ‘ villein, 221. 

Scrvitiiiin uiilitare, 193. 

Session, great, couits of, in Wales 

• 86 . • 

Settled Estates Act, 257, 258, 263 
272, 279, 285, 4C1, 640, ii. 

Settlement7^58, n. 

Act of, (as to crown,) 
118. 

family, 256, 337, •582, 

585. 

protector of the, 257 

586. 

strict, 337. • 

Several fishery, 680, n. 

Severalty, estaterfin, 313. 
Seveiancc of jointure, ^19. 

Shack, common of, 6(i0. 

Shelley ’s case, rule in, 339, 382. 
Sheppaid’s Touchstone, 53. • 

Shciifi; 131. 

in Wales, 87, n. 

Shifting use, 55 4,| 

Shne, 131. ^ ' 

Sierra Leone, 108, n. 

Signet, ptivy, 62*. 

Signing of deeds, 500, 502. 
of wills, 606. 

Sign manual, 626. 

Slaii*<r(rade, 1 10. 

Socagfi 193. 

^ iVee, 209 

. meaning of tWtertit) 210, n. 

/ villein, 192. * 

I contract, 30. ^ 


/ 

Society, origin of civil, 29. 

Sodor and Man, bishop of, 120, n. 

Sokemans, 211, 230. « 

Sole corporations, 362. 

Sovereign, grant by, 625. 

Special occupant, 

pleader, 21. 

^ tailf2i9. , 

trusts, 375. 

Specialty debts, 43 

Specific performance, 83. * 

Spiritual tenure, 231. 

Springing use, 553. 

Stallage, 672. 

Stamp Act8,M90,*n. 

Stamps on deV’ds, 400. 

Staple commodities, 315. 
t mayor oMhc, 315. 
statute, 814. « 

Statute, 69—81. 

de donis, 217, 219. 
de meicaloribus, 316. 
de religiosis, 461. 
for transfcriing uses into 
possession, 370. 
lawf rciision of, Act for,i., 
69, n. 

•inei chant, 303, 314. * 

of uses, 370. 
of local and personali 71. 
piivate and’public, 70. 
qma emptores, 204, n., 232, 
239,277,810.474.685. 
tepealedt aa to transfer of 
real propcity, 322, n. 
ataplc, 303, 314. 
when it begins to operate, 

Statutes relating (o India, 117, n* ♦ 

Staundforde on crifptnal law, 53. 

Stint, common without,- 661. 

Stipendiary estates, 178. 

Stirpes, succession per, 409. 

Stocks of descent, male and female, 
415. 

Streams, 669. 

Strict settlement, 337. 
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Studentships of law, 21, n. 

Study of the law, 1 — 21. 
jSturges Bourne’s Act, 12 

Stultifying oneself by pleading lu- 
nacy, 480. * 

Subinfeudation, 178, 191, 239, 
456. ^ 

SubsOl'iption of witnesses to a deed, 
50Sf 
to a will, 

' 006. 

• • 

Subsequent condition, 301, 306. 

Subsisting terms, 386. 

Successors, 460. 

Sufleiancc,«JstatP fit, 290. ‘ 

Suffragan bishops, I ID. 

Suit and service, 1 8.f. 

Superstitious uscsjidOG. ^ 

Supreme ppwer in a state, 30. 

Sur concessit, fine, 571. 

Sin* don, giant et render, fine, 571. 

Siurctider, 531. 

by operation of law, 532. 
must be by deed, 532. 
of copybolj^ 612. 
of term outstanding, 384. 
• of renew able leases, 532, 

533. 

to the use of will, 617. 
Suivivoiabip, *347, 356. 

Suspension of Habeas Corpus Act, 

151. 

Svngrapba, 48! 


^’ail— see Entails. ♦ 

Tasmania, acts relating to, 108, n. 

Taxes not to be imposed except by 
parliament, 170. > 

Tenant, at sufferance, 299. 
at will, 295. 

by copy of court roll, 224. 

by elegit, 31 6. 

by the curtesy, 269, ' 


Tenant, for life, 262.^ 

lessees oj 265. 
for years, 291. 
from year to year, *297 
holding over, reme 
against, 300. 
in antient demesne, 2‘J 
in Loinuion, 355. 
ii> dowel, 272. » 
in fee, 238. 
in frankalmoign, 231. 
in tad, 247 — see Knta 
joint, 344, 

pur autio vie, 260, 15C 
right, 230, n. 
to the praecipe, 578. 

Tei\gments, incorporeal, 1 75, Cr 
703. ‘ 

meaning m vne wum 
4r 174, 190. 

Tenendum of a deed, 1?T2. 

Tenure, by cornage, 205. 

•• by divine service, 232. 
copyhold, 219, 631. 
customary, 228. 
diffeient kindsof, 191, IDf; 
• in burgage, 215. 
in capite, 190, 209. 
in cbivaliy, 193. 
in fiankalmoign, 231. 
im grand seijearfty, ^05 
215. 

in petit scrj canty, 215, 
pel feet and imperfect, 2513 
. 262, 302, 

socage, 192, 209, 
villein, 192, 

Tenures, of, I 73 . 

Term of years, 291, 292, 

Termor, 291 . 

Terras in trust t6 attemi me nine 
ritance, 381. 

Testament, 167,"596— see Devises 

Testator, capac’iy to be, 602. 

Than et, isle of, 101. 

Thelhisson's Will case, 563, u. 

Theotfbsion code, 64. 

Things ml, 172. 

»'"rsonal, 16, 
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♦Threats, 145, , 

Tide flowing on bed of river, 680« 
Time, computation of, 288. 

Tithes, 121. 

Tithing, 127. 

Title, abstract of, 491, n., 499, n. 
Act Jo facilitate prqpf of, 702. 
hy act of law, 388, 390. 

. by act of party, 389. 
by descent, 391 — 43G. 
by escheat, 429. 
by purchase, 339, 389, 429, 
' ■ 532. 

for last sixty years, when to 
be shown, 491, n. 

• in general, 387. # 

of nobility, 408, 427. 
to corporeal hereditaments, 
387. ♦ 

to erwn — see Kino. 


Title to incorporeal hereditaments, 
691. 

Tolls, 671. 


Tortious operation of a feoffment, 
518. 

Torture, 148. 

Town, definition of, 128. 

To^ns, number of, 129, 
corporate, 128.^ 

Training to arms, 154. 

Transfer of Land Act, 702. 

of property, origin of, IGJj. 

Act to sim- 
plify, 322. 

Transportation, 15^3. 

Treason, corruption of blood in, 451. 
forfeiture in, 204, 363, 
381, 446. 


Tribonian, 64. ^ 

Triuoda necessitas^ 232. 
Tritbing, 131. 

Trust, cesthi que, $77* 
estate, 376. 




bow or 


[jujiDg fb0 Word^378. 

(i'|50).'?S8% 4S1. 
*j»aii9d«rof; 381. * 


/ 

Trustee, capacity to be, 366. 
conviction of, 381. 
dying intestate and wilh- 
out heir, 380. 

bis estate in the laud, 361, 
' 379. 

Trustees, late statutable provisions 
with respect to, 380, 381, n. 

r ♦ 

Tf ists, 375. 

active, 374. 

cognizable jn equity, 83, 
I. 375. 

curtesy in, 380, 382. 
declaration of, 378. 
dower in, 380, 382. 
escheat of, 38 
executory, *37li.' 
forfeiture of, 381.# . 
how tliey may be limited, 
383. 

, bow tbeji may be created or 
assigned, ib, ^ 
implied, 378. 
in equity, 377. 
passive, 376. 
resulting, 378. * 

special, 375. 

to attend inheritance, 384. 
to support contingent ro- 
mfliucleis, 337. 

Turbaryf common of, 601, ** 

Twelve Tables of the Decemviri, 
63. 


U. 

Uncertain services, I 

Uncle and nephew, former question 
between, in descents, 411. 

Uninhabited, country, colonizingj 
104, 

Union of Ireland, 90. 

of Scotland, 89. > * 

Unity of titl^ 345, 356. 

University of Cambridge and Ox- 
ford, 9, 17, 21, 479, n. 

Uliiversit^’^ College, London, 21, n. 
Usages of trade, 56, 
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Use, cestui que, 3G4, 367. 
seisin to a, 3G5, 371. 
upon a use, 373. 

*Uses and trusts, 3G0. 

charitable, 4GG. ^ 
contingent, 368. 
conveyances under statute of, 
537-56^. 

covenant to stand seised to, 
• 3C5. • # 

curtesy in, 3G7. 
dower 

«cecutory, 553, 554. • 

feoffee to, 3G4. 
history and origin of, 3G0, 
implied, 365. 
in es8e,^3G8. 
in futiiKo, Of. 
in.iipssibility, ih. 
manner of creating, 3G4. 
nature of, 3G7. 
properties of,i3G8. ^ 
reduplication of, 37G. 
repugnant, 374. 
resulting, 365. 
secondary, 554. 
jbifting, lb, 
springing, 553. 
statute of, 370. 
superstitious, 46G. 
what is, capable if being held 
to, 361. 

wbat may be conveyed by, ib, 
wbat the statute executes, 
370. . 

who capable of bolding to, 
366. 

Usque filum aquoc, GGS. 

Usucapio, 692, n. 

Usus fructus, 361. 

Utcrinus, frater, 426. 

• 

V. 

Vacawius, Roger, 12. ^ 

Vadium mortuum, 31^. 
vivum, ih. 

Value of marriage, 199, 212, 
Valuable consideration, 505, 
Valuers, inelosuro, 666, 


Vancouver’s island, 108, n. 

Van Diemen's land, act* relating 
to, 108, n. 

Vassal, 179. 

Vaughan's Reports, 52. 

Ventre sa mere, children in, 143. 
|./\\'sted retiiaindcr, 330. 

^Vestry, 124. ^ 

clerk, 126, n. 

Vetera statutn, 69, n. 

Vicccomcs, 130. 

Vicinage, common because of, 661. 

Victoria, acts relating to colony of, 
,108, n. , 

Vill, 129. 

Villanum so^agium, 229. 

: Villein, 220. ^ 

in gross, 221 . 
regardant, ib, 
services, 1 03. 
socage, 193, 228. 

Villcnagc, 192. 

privileged, 193, 

• pure, ib. 

Vindicatory sanction of laws, 38. 
Viner’s Abridgment, 53. ^ 

Vivo vadidi estate in, 310. 

Void and voidable, 480. 

Voluntary conveyance, 506, 

• waste, 263, 295, 299. 

Volunteers, 155, n. 

Voting at vestries, 125. 

Vouchee, comn^m,577. 

Voucher in recoveric.s, 577. 

f 

Waiver of condKion, 309. 

Wales, 85. « 

members for, 88. 

Prince of, 80. 

Wapentakes, 129. 

Wardholding, 208, n. 

Wards and liveries, court of, 197. 
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Wardship in 9 hivalry, 195. 

^ in copyholds, 226. 
in socage, 211. 

Warrant, arrest by, 152. 

Warranty of lands, 495. 

Warren, fowls of, 679. 

free, 678. * 

Waste1)fa manor, 220, 646, 658. 
grant of portion of, 646. 
inclosure of, 664, 666. 
permissive, 263, 293, n. 
n» tenant at will, 295. 
in copyholds, 634. 
in tenant for life, 262. 
in tenant for years, 293. 

^ voliintar}^ 263. * 

without impeachment of, ib, 
year, day and,^447, 448. 

Water, 10%»173, 668, 701. 

Watercourse, 668, 701, 

Ways, right of, 667. #. 

West Indies, 110. ^ 

Westminster, formerly a bishop’s 
see, 128, n. ^ 

West-Saxon lage, 43. 

White rents, G85i 

Wlrtfie blood, 422. 

Wight, Isle of, 101. 


Will, estates at, 295. 

of the lord, 221, 632. 
or testament, 596 —See De- 
vise. * 

Witi^sses to a deed, 504. 

to a will, 604, 606, n. 
607. 

Worthiest of blood, 405. 

^rit, close, 626. * 

of elegit, 316. 
of ne exeat regno, 152. 

Written conveyances, 516, * 
Wrongs, 140. 


Year and a day in fines, *^73. 
day an cl waste, 447, 448. 

forfeiture of lands 
• ‘ for, 447. 

legal meaning o(‘ 288. 
to year, tenancies from, 297. 
tenancy by the, ib. 

Year-books, 51. • 

Yearly tenancy, 297. ♦ 

Years, estates for, 288. 
Yelverton’s*Reports, 52. 

Yorkshire, registration of deeds 
621. 
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